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6. Education/training export industry

This industry provides international perspectives to Australian students, and the opportunities for networking and developing relations with students from countries in the region, as well as education for overseas students.  It is an important source of income to institutions and as a service export – currently worth $3.7 bn a year.  The industry grew by 14% between 1999 and 2000. 

Its significance has been recognised by the Federal Government which is seeking to strengthen the existing regulatory framework, in order to give greater protection to the international students, strengthen the integrity of the visa system, and thus strengthen the reputation and ongoing health of the industry.   

The package of ESOS legislation currently before Parliament, and being considered by this Committee, will replace the ESOS Act 1991 with a stronger and more effective regime.  

7. ESOS Act 1991 

The Education Services for Overseas Students (Registration of Providers and Financial Regulation) Act 1991 (ESOS Act 1991) was designed to ensure:

· that institutions and courses for overseas students are of a good standard (only those registered on the Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS) may offer or provide courses to students on student visas);
· that overseas students receive the education and training for which they have paid; 

· that taxpayers’ funds are not required to recompense overseas students should they be let down by individual education and training providers; and

· that the Commonwealth has a Register of approved courses for students applying for student visas.

The ESOS Act 1991 is the Commonwealth tier in a three-tiered framework of regulation.  Its origins are described at Attachment 1.  The other tiers are : 

· The Code of Practice approved in 1994 by the Ministerial Council On Education, Employment, Training and Youth Affairs (the MCEETYA Code);

· State/Territory legislation and policy.

8. Review leading to ESOS Bills 2000

· On 19 August 1999, the Minister announced that DETYA would consult with the industry, State/Territory authorities and other Commonwealth departments with a view to strengthening the Education Services for Overseas Students (Registration of Providers and Financial Regulation) Act 1991 (ESOS Act).  

· The review consulted widely with all the above parties and others including overseas student representatives.  Various options were considered for each issue.  (Attachment 2: Options canvassed in the review)

· On 28 March a position paper “Strengthening the regulatory framework for the education/ training export industry” was posted on the internet, and notified to stakeholders.  The position paper outlines the basic details of the reforms which had been developed through consultation. (Attachment 3: position paper)

· On 31 March 2000 the Ministerial Council on Education, Employment, Training and Youth Affairs (MCEETYA) agreed to nominate representatives to develop the National Code to be established under the proposed legislation.  MCEETYA noted the proposed reforms, particularly regarding quality assurance, including the point that the Minister for ETYA would determine the National Code.  Consultations on the National Code then took place.

· On 13 September 2000 the Exposure Draft of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students was placed on the internet and notified to stakeholders.  Comments on it were received in the second half of October.  DETYA will consider these and circulate a further draft for comment before Senate stages on the Bills.  

· On 30 August 2000, Dr Kemp introduced a suite of five Bills in the House of Representatives, as follows:

· The Education Services for Overseas Students Bill 2000 to replace the existing ESOS Act 1991 as the vehicle for the Government’s regulation of education services for overseas students;  

· the Education Services for Overseas Students (Assurance Fund Contributions) Bill 2000 to impose the requirement to pay annual contributions and special levies to the ESOS Assurance Fund, and outlines other measures for related purposes; 

· the Education Services for Overseas Students (Registration Charges) Amendment Bill 2000 to amend the Education Services for Overseas Students (Registration Charges) Act 1997 and provide other measures for related purposes; 

· the Education Services for Overseas Students (Consequential and Transitional) Bill 2000 to provide for the repeal of the existing ESOS Act and provide transitional and other measures for related purposes; and

· Migration Legislation Amendment (Overseas Students) Bill 2000 to provide measures for improved monitoring and compliance in the overseas students industry.

· The reasons for five Bills are technical: the key Bill is the ESOS Bill 2000.


9. Objectives of the Legislative Package

The five Bills:

· Provide safeguards to overseas students for education and training of high quality and reliability; 

· protect the reputation and thus the interests of the industry; 

· protect its integrity;  and 

· enhance the integrity of the student visa program.
The Bills pursue these objectives by retaining the successful aspects of the ESOS Act 1991, replacing some less effective measures, and by providing for new obligations on providers, and new powers for DETYA and DIMA.   The Bills will overcome the limitations of the ESOS Act 1991,  which did not provide:

· An obligation to confirm student enrolment for the purposes of student visa issue through a reliable and secure method ;

· An obligation on providers to keep attendance records of students;

· An obligation on providers to report non-attendance/ breach of students’ visa conditions;

· A basis for the exchange of information between DETYA and DIMA in regulating the export industry and the student visa program;

· A basis for the Commonwealth to take action against providers that are non bona fide/facilitating student breach of visa conditions.  

5.
RETAINED AND NEW PROVISIONS IN THE ESOS BILL 2000

The ESOS Bill 2000 retains the following measures from the 1991 Act:

· Providers must be registered on CRICOS;

· they must obtain State/Territory approval in order to be registered on CRICOS;

· they must belong to a Tuition Assurance  Scheme (TAS) (unless exempted) 

· they must pay an annual registration charge (ARC) to be registered on CRICOS;

· the Commonwealth has the power to suspend and cancel for specified breaches.

The ESOS Bill 2000 provides the following new measures:


· States must certify compliance with the National Code, in approving providers for CRICOS registration;

· Providers are obliged to comply with the National Code;

· DETYA has discretion not to register a provider if the Minister has reason to believe that the provider does not, or will not, comply with the Act or National Code;

· Provider must inform of previous breaches/offences; 

· DETYA has new powers to investigate providers;

· DETYA has new powers to impose sanctions.  These will apply to breaches of obligations imposed on providers in the Act and the National Code.  The sanctions will include conditions for continuing registration and infringement notices, as well as suspensions and cancellations;

· Providers must contribute to the ESOS Assurance Fund.  This obligation replaces the obligation to place students’ pre-paid course fees in a notified trust account (NTA);

· Providers must input student information into the electronic Confirmation of Enrolment(eCoE) system, including advice as to non-compliance with student visa conditions; 
· Providers must send a notice to a student who is not complying with visa conditions relating to attendance / satisfactory academic performance.  This notice will trigger a visa cancellation process in some circumstances, under provisions contained in the Migration Legislation Amendment (Overseas Students) Bill 2000;

· Providers must keep student address records;
· The Minister for Immigration may issue a suspension certificate to a registered provider in respect of whom  (in the Minister’s opinion) a significant number of students are entering or remaining in Australia for purposes not contemplated by their visas.  
10. ISSUES REVIEWED AND ADDRESSED IN THE ESOS REFORM BILLS: 

c) Quality and integrity of providers registered on the Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS)

Quality assurance under the ESOS Act 1991 

The ESOS Act 1991 requires that all education/training providers wishing to enrol students studying in Australia on student visas must be registered on  the Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS).  Providers must be approved by the State or Territory as a condition for registration on CRICOS.  The 1991 Act does not impose national standards for the States in determining their approval.  Nor does it allow the Commonwealth power to refuse to register a provider who has such approval.

The MCEETYA Code acknowledged the importance of the export of education and training services and was intended to underpin national registration of providers of those services by establishing minimum standards.  However,  the Commonwealth cannot enforce the MCEETYA Code as it lacks a statutory base.  Its scope does not reflect current problems in the industry and its wording is very general.  The lack of a nationally consistent approach to registration on CRICOS allowed the registration of a small number of providers of poor quality and integrity.  

Provisions in the ESOS Bill 2000

The ESOS Bill 2000 preserves the primary role of the States and Territories in quality assurance.  However, it provides for new powers intended to enable the Commonwealth to protect the integrity of the national register if it believes a State is not fulfilling its responsibilities.  The Bill does this by:

· Prohibiting the Secretary of DETYA  from registering a provider on CRICOS, if he believes that the provider does not, or will not, comply with the Act or the National Code.  In such cases the Minister is under a duty to take the matter up with the State which recommended registration.  This will address the existing lack of Commonwealth discretion to refuse registration.

· Providing for the investigation of on-going compliance by registered providers with the National Code.  The Commonwealth may initiate its own investigation into such compliance under Clause 43 of the Bill.    Except in urgent cases that power would only be used where the relevant State authority had not taken appropriate action.  This addresses the existing lack of Commonwealth power to initiate investigations into providers.

The ESOS Bill 2000 addresses shortcomings in the current system of quality assurance for registration on CRICOS by:

· Maintaining the requirement that States approve a provider for registration on CRICOS. (s5 “approved provider”);
· establishing a legally enforceable National Code (Part 4);
· mandating compliance with the National Code of Practice for Registration; Authorities and Providers of Education and Training to Overseas Students (the National Code) for CRICOS registration.(s9(2)(c ));

· providing DETYA with a discretion not to register on CRICOS if there is reason to believe that the provider is not complying, or will not comply with the Act or the National Code (s9(2)(d));

· providing sanctions for non-compliance with the National Code (s 83(1) sanctions for breach of Code);
· requiring providers to notify previous convictions, suspensions, cancellations, etc under ESOS (s11) or breaches by associates (s17, “associates”s6), or involvement with another sanctioned provider;

· making it an offence to offer without a registered provider courses to existing visa holders (overseas students) as well as to “intending overseas students”. Courses may be offered under “an arrangement with a registered provider” (s8).

National Code
The National Code will:

· establish a set of requirements for the registration of providers on CRICOS.  Those requirements will guide the State registration authority in approving providers for registration.  The Code is intended to complement existing State and Territory requirements and relevant national quality assurance frameworks in the education field.

· place obligations directly on providers.  A provider’s compliance with those obligations will be assessed by the State authority prior to registration and re-registration, and during compliance audits carried out throughout the life of the provider’s registration.  Before a provider will be considered for inclusion on the national register, the Commonwealth will require certification by the State authority that the provider has been visited and found to be compliant with the National Code.  If at any time the provider is thought not to be complying with the Code, DETYA will be able to investigate the provider on opportunity to respond and impose sanctions as appropriate.

There is widespread support amongst the States and Territories and industry peak bodies for its establishment.  The content of the Code will be sharpened in the light of comments on the Exposure Draft.  The main issues raised by stake-holders on the Bill provisions relating to the Code and our comments, are:   

· Some submissions suggest the Code should be endorsed by MCEETYA.  The Government’s proposals for reform of the ESOS Act, including the proposal for a National Code to be determined by the Minister for ETYA after consultation with the States and Territories, were considered by MCEETYA on  31st  March 2000.  The State Ministers agreed to put forward nominees to work with the Commonwealth in developing the Code.  The Commonwealth is grateful to these nominees for their close cooperation.  The Commonwealth will aim to achieve consensus on the Code, but in view of the urgency of reform and the Commonwealth’s responsibility for Australia’s migration regime and its international reputation, it does not think it appropriate to make the Code subject to agreement by MCEETYA.

· Industry bodies also argue that the Minister should be required to consult representatives of the providers, as well as of the States, about the Code.  In practice, DETYA is consulting representatives of providers.  The Bill will be amended to make that consultation a legal requirement.

· The contents of the National Code should be specified in the Bill, i.e. the Minister should not have the power to add other matters.  Section 38 of the ESOS Bill prescribes the matters that the Code must contain.  Subsection 38(1) provides for inclusion of “any other matters that are necessary or convenient to give effect to the purposed of the national code”.  Drafting rules direct that such a provision be inserted in sections dealing with the scope or powers of an item established under legislation.  Without such a provision, any future amendment to the Code, which was not covered by items (a) to (h), would only be possible if the legislation were amended.

· Providers further argue that the National Code should be subject to Parliamentary review.  It is proposed to amend Clause 33 of the ESOS 2000 Bill so as to make the Code a disallowable instrument.

d) Strengthen financial and tuition assurance

Financial and tuition assurance under the ESOS Act 1991

The ESOS Act 1991 requires non-exempt providers to place all pre-paid course fees in notified trust accounts (NTAs), and to draw down the funds progressively as the education is provided.  They must belong to a Tuition Assurance Scheme (TAS) which places students in alternative tuition if the provider collapses, unless they meet the criteria for exemption from that requirement.  If a provider fails, the ESOS Act 1991 requires that students receive an offer of alternative tuition through a TAS; and the provider’s NTA is contended to retain enough money to pay for the alternative tuition or a refund.

Under the Regulations of the ESOS Act 1991, Education Services for Overseas Students  (Registration of providers and Financial Regulation) Regulations 1991, providers can be exempted from the TAS requirement if they hold an insurance policy protecting students’ pre-paid course fees, if they have a parent organisation guarantee, or if the Minister accepts that they cannot reasonably be expected, or do not wish,  to belong to a Tuition Assurance Scheme.  The full range of exemptions is explained in the Guide to Providers of Education and Training Services to Overseas Students issued to providers by DETYA in 1999. 

The provisions of the current ESOS Act 1991 have not proved robust in protecting students where a provider fails.  Since 1994, when the present provisions were introduced, there have been 13 cases of collapse or voluntary liquidation amongst non‑exempt providers.  In five of these cases there was a significant shortfall of funds in the NTA to cover alternative tuition or refunds.  In the two cases where claims have been made against an insurance policy, the claim processing has been time-consuming.  A waiting period of, for example, six months is longer than many education courses and places students in Australia on a student visa in an extremely difficult position as they have no certainty that they will receive a refund and many do not have the resources to pay for an alternative course.

Provisions of the ESOS Bill 2000 

TAS role confirmed
DETYA recognises that the TAS requirements under the ESOS Act 1991 have been effective, enabling TASs to place students in alternative tuition where a provider has failed.  The proposed legislation retains TASs, and alternative tuition remains the preferred outcome for students if a provider collapses.  Providers who belong to a TAS will represent a much lower risk to the Assurance Fund.  It is hoped that this differential in the contributions to the Assurance Fund will encourage industry members to aspire to the standards required by the schemes,  and to pursue TAS membership.  

The great majority of overseas students who attend providers not exempted as of right from the requirement to belong to a TAS attend a TAS provider – about 39,000 students with TAS members and 6000 with non-members.  But some providers or courses are unsuitable for a TAS because they are unique, and in any case the TASs argue that membership of their schemes should not be mandatory.

The Regulations to the new Act will enable a provider to not join a TAS, under certain conditions, not dissimilar to the existing provisions of the ESOS Act 1991.  Similarly, the provisions under the current Regulations 11 and 13 providing for placement by the TASs, will be repeated in the new Regulations.  

Tuition Assurance Schemes – Points made in Submissions

Some of the submissions have construed clause 22 of the ESOS Bill 2000 to mean that TAS membership will now be compulsory for all.  But clause 22(3) allows for providers to be exempted from the requirement by regulation.  This is the same arrangement as in the Act of 1991.  Attachment 4 is an outline of the content of the ESOS 2000 Regulations.
The Commonwealth has in mind that the regulations would give exemption to providers administered by State or funded by the Commonwealth government (as under the existing Regulations Regulation 8).  They will also provide for exemption of providers who pay higher Assurance Fund contributions.  The existing exemption through insurance coverage will not be included in the Regulations because the introduction of the Assurance Fund renders it inappropriate. 

There may be other providers for whom exemptions will be made: this might include those with unique courses, such as certain theological courses, which cannot be completed at another provider, but for which a guarantee can be given by a parent company with the necessary assets.    

Assurance Fund - Outline of Bill Provisions

Section 24 of the ESOS Bill 2000 requires providers  to contribute to an Assurance Fund, unless exempted by regulation.  Non-exempt providers must contribute to the Fund in order to obtain and retain registration on CRICOS.  The Commonwealth has in mind that the Regulations should exempt  providers administered by a State, or entitled to receive Commonwealth funding.  In broad terms, universities, TAFEs and Government and non-Government schools which admit overseas students would be exempted from the requirement for Fund membership, whereas private providers would have to belong.  That is the same distinction as applies with the NTAs which the Assurance Fund will replace.  
The Assurance Fund proposed in Part 5 of the Bill will provide a collective assurance  which, unlike the NTA, does not depend on the honesty and good financial management of the individual provider.  Most Fund members will also belong to a TAS.  In the case of provider collapse, the Assurance Fund will:

· arrange and pay for the tuition of the students of a non-TAS member; 

· arrange and pay for the students of a TAS-member provider where the TAS is unable to place the student in alternative tuition; or

· provide a refund to the students. 

Apart from the $1 m seeding grant announced by the Minister, the Assurance Fund will be funded by industry.  Fund contributions will include initial and annual contributions, with the possibility of special levies if necessary to meet its liabilities.  The Assurance Fund will be managed commercially by a Fund Manager at arms-length from the providers, with contributions determined by level of risk (particularly risk associated with membership or otherwise of a TAS).  The Minister is to appoint a Contributions Review Panel to determine the criteria for contributions to the Fund, and to hear appeals from providers against contributions determined. 

The Assurance Fund  is based on a proposal put forward by two of the industry associations.  The Commonwealth believes that it will effectively underpin the guarantee that the overseas student will be offered an alternative course, or a refund, if his original provider becomes unable to meet his liabilities to the student.

Assurance Fund-Points Made in Submissions

Providers in receipt of Commonwealth funding, who are currently exempt from the requirement for an NTA, argue that they should in future be exempt from the obligation to contribute to the Assurance Fund.  The non-exempt providers query the justification for such an exemption.  In the Commonwealth’s view the accountability framework for Commonwealth funding, and the record of the providers currently exempted, argue for a continuing exemption.  It should be noted that where universities or TAFEs set up privatised entities to offer courses to overseas students, those entities would not fall within the exemption.
Some industry members argue that the Fund contributions should be in the Act.   Such provision would lock in a rigid formula for contributions, and would not allow the Fund Manager to use  his ability to assess risks and to develop contributions criteria accordingly.  The Criteria will have to be approved by the Contributions Review panel, which will include 5 members representatives of the industry.  

Non-exempt providers air a number of concerns about the costs and liabilities which they may incur as contributors to the Fund.  DETYA commissioned actuarial advice on this topic and circulated to those bodies for a meeting on 13th April data about the revenues of contributors, and the annual contribution income which the Fund might need to discharge its liabilities.  These data suggested that in order to meet ordinary claims the fund might need an annual income of about $500,000 a year.  Provisions for the creation of a reserve and for running costs would be additional to that.  The basic fund contribution might represent an average 0.05% of the fee income of a TAS member, ranging up to 0.4% for non-TAS members.  A rate of 0.05% is equivalent to $500 for each $1m of TAS member income.

In an extraordinary year the Fund might need to raise a special levy to meet its liabilities.  DETYA understands that providers would wish to avoid the uncertainty of a special levy if they can.  There is a trade-off between the size of reserve which the Fund creates and the likelihood of a special levy.  On the advice of the Australian Government Actuary, we believe that a reserve of roughly $2m would avoid the need for a special levy other than in the kind of exceptional event which might occur, say, once in ten to fifteen years.  The Minister’s offer of a once-only $1m seeding grant to the Fund is extended to help with set-up costs and the establishment of the reserve.  It is proposed to amend Clause 72 of the ESOS 2000 Bill by requiring the Fund Manager to obtain the approval of the Panel before imposing a special levy.

Potential contributors also query why a provider that is a TAS member should have to join the Assurance Fund, on the grounds that, if a TAS member collapsed, the TAS would usually place the students of its former member without recourse to the Fund.  But there might be cases where refunds - which TASs do not pay would be needed, or scenarios with which the TAS could not cope.  DETYA consider that the discounted Fund contributions that would be required of TAS members, and the Fund Manager’s ability to take into account a provider’s history of compliance with NTA provisions will properly reflect the greatly reduced risk which TAS members represent.  The cost of Assurance Fund contributions will be off-set to an extent by savings from not having to run NTAs, and in the case of non-members of TASs, not having to pay for insurance policies.  

The composition of the Contributions Review Panel (CRP) has been a matter of continued consultation between DETYA and industry.  The Minister has undertaken that the four largest TAS associations will be represented on the CRP and that he will consult with the associations on the nomination of appropriate representation.  Clause 54(5) of the Bill will be amended to clarify that the five industry members of the Panel must represent the interests of Fund contributors, and that four of them must also represent TAS members.

DETYA note that industry are concerned at the costs of administration of the Assurance Fund.  DETYA will ensure in the contract with the successful Fund Manager that appropriate controls are established to ensure prudent financial administration.  The appointment of a Fund Manager will be by competition. The proposed legislation requires  annual reporting to DETYA on the Fund’s operation by an independent consulting actuary.

The reference in the proposed legislation to the Fund Manager’s power to meet “expenses incurred in managing and administering the Fund” in clause 48(2)(e) will effectively enable the Fund Manager to contract a placement service.  It would be open to him to contract one or more TASs to provide this service.
Finally, it is proposed to amend Clause 80(3) to make clear that the auditor’s report on the Fund must be given to the Panel as well as to the Minister.

e) Address Unscrupulous Providers and Visa Fraud

Under the ESOS Act 1991

A small number of unscrupulous providers have facilitated the entry of non bona fide students into Australia.  The presence of such providers damages the industry’s reputation for quality.  Concern with this problem has led to greater DIMA monitoring. The number of student visa cancellations for breaches of visa conditions increased by 19% during 1998-99 and 36% for 1999-2000.  

While such providers have been investigated by DETYA, DIMA and the relevant State authority, it is difficult to prove or disprove allegations such as collusion with student visa fraud under the existing regulatory framework.  There is no statutory requirement for providers to keep student attendance records or to report non-attendance or unsatisfactory academic performance.  Whilst the MCEETYA Code of Practice requires providers to advise DIMA of a student’s non-attendance or unsatisfactory academic performance, the Code is only voluntary.  It is difficult to quantify the size of the problem in the light of the lack of obligations on providers and the lack of powers to address the providers of concern.

There has been no reliable system for controlling the industry’s issuance of “confirmation of enrolment”  to students seeking student visas.   In 1995, the paper-based “confirmation of enrolment” system was introduced, relying on industry self-regulation.  It is vulnerable to fraudulent confirmations.    



Problems to be addressed:


· Fraudulent or forged “confirmations of enrolment”;

· Students not attending study: ie not complying with the conditions for their student visas;

· Dishonest providers colluding with students on the above;

· Dishonest agents working with such non bona fide students.

Provisions of the ESOS Bill 2000:  

· Providers must input student information into the eCoE (s19);

· “previous breaches” provisions (s 11)  (Must advise of previous offences, cancellations and suspensions, and DETYA can consider whether reason to believe provider not complying/won’t comply with Act or Code);

· Immigration Minister’s suspension certificate (ss 97-103);

· Capacity to hold provider responsible for actions of their agent (definition of “agent” s 5 ESOS Bill); 
· Sanctions that can be imposed;

· Controls regarding agents will be in both ESOS Act and the National Code;

· New offence of being a bogus provider (s110);

· New obligation (s20) to send students notice of visa condition non-compliance; and

· New obligation  (s21) to keep records of student addresses.


Electronic Confirmation of Enrolment (eCoE)

The eCoE system has been developed jointly by DETYA and DIMA, to confirm enrolment and provide an audit trail, with protection for student privacy.  The electronic system will replace the current paper confirmation of enrolment forms and will enable reporting of students who drop out.  Implementation of the new system will take place in two phases:

a) on 1 July 2000, DETYA and DIMA established a secure electronic system for all registered providers to confirm students’ enrolment; and

b) when the ESOS Bill 2000 is enacted, a complete electronic system will be in place, that provides tracking from enrolment to completion and will be fully integrated with DIMA systems, including student visa processing.  The ESOS (Consequential and Transitional) Bill 2000 will facilitate information exchange between DETYA and DIMA.  Subject to the passage of the legislation, eCoE Phase 2 is expected to go live in April 2001.  
Over 32,000 eCoEs have already been created under Phase 1 and feedback to DETYA from providers using the system has been very positive.  Phase 1 has made it much harder for dishonest agents to forge CoEs, or for providers is to deny knowledge of enrolments made in their name.  Only agents authorised by providers can input to the eCoE system and the provider is responsible for approving that input.

Phase 2 will enable regulators to check that a provider is recruiting within its registered capacity and reduce their ability to connive at non-attendance.  Each provider will be responsible for approving CoEs and will be issued with a unique password and identification number to prevent fraudulent CoEs being issued.   eCoE Phase 2 will identify agents with poor visa outcomes.  

ECoE – Points made in Submissions

Consultees have welcomed the eCoE initiative, and the submissions express few concerns about it.  On a related issue, providers do seek an amendment to S21(2) to make it clear that the student’s current residential address which they are obliged to record is to be “as supplied by the student”.  It is proposed to amend the Section to that effect.  
Agents 

The ESOS Bill 2000 provides for sanctions for breaches of the National Code, which in its Exposure Draft, states the provider must not accept or continue to use agents whom they know, or reasonably suspect to be: 

· engaged in dishonest practices, including encouraging non bona fide students;

· facilitating the enrolment of overseas students who do not comply with the conditions of their student visas;

· engaged in false or misleading advertising and recruitment practices;
· using the eCoE system other than for bona fide students.
Section 5 of the ESOS Bill 2000 defines agent as “a person (whether within or outside Australia) who represents or acts on behalf of the provider, or purports to do so, in dealing with overseas students or intending overseas students”.

The sanctions for a breach by a provider of the National Code are those under Part 6 of the Bill - namely an imposition of a condition on, or the suspension or cancellation of, a provider’s registration (s 83(3)).  One condition which may be imposed is that the “the provider not deal with a specified agent in relation to overseas students or intending overseas students” (s 86(d)).  The decision of the Minister would be subject to merits review in the Administrative Appeals Tribunal (s 176).

Agents – Points made in Submissions 

Industry, State and Territory feedback indicates endorsement of the move to impose greater control on the actions of agents.  However, the definition of ‘agent’ in Section 5 of the ESOS Bill 2000 has been raised as requiring clarification.  It includes as 
an agent of a provider a person who represents or acts on behalf of the provider, or purports to do so.  The ESOS Bill is thus designed to catch  de facto agents, as well as those appointed in writing by providers.
But the Bill does not impose any liability on a provider on the basis of the definition of the term “agent”; the definition will not create responsibilities for providers  for agents with whom they have no relationship.    Where there is evidence of an agent acting, or purporting to act on behalf of a provider, and in breach of the National Code, the Minister could give a written notice to the provider stating that the provider, through this agent, appears to have  breached a provision of the National Code.  In most cases that would occur where a complaint has been made and the person’s conduct has benefited the provider.  

The registered provider would then have the opportunity to state all relevant facts in their written submission to the Minister, which could include a statement of no relationship with the agent.  The Minister would be bound to consider the submission and only take a next step if there are reasonable grounds to believe that the registered provider has breached the National Code.





c) 
d) 



 
 d) Enforcement  

Under the ESOS Act 1991 the powers available for DETYA to investigate and impose sanctions or seek prosecution for breaches of that Act are limited.  This has meant that the Commonwealth has not been able to take appropriate action on problems to do with quality, tuition and financial assurance and visa fraud involving providers registered on CRICOS.   
Provisions in the ESOS  Bill 2000

The Government is pursuing some certainty that providers registered on its Register (CRICOS)  are suitable providers for the export market.  In order to have this certainty, it will influence the behaviour of registered providers through its sanctions and capacity to cancel a provider’s registration.   

In pursuit of improved quality assurance, tuition and financial assurance, and reduced visa fraud, providers will have the following new obligations (ss11, 14-26, 83); and National Code obligations  (s 9(2)(c ), s 83):

· Compliance with the National Code;

· Advising of previous sanctions under ESOS by provider or associates;

· Accepting all payments from students where there is  subcontracting of some course delivery;

· Ceasing to accept students from dishonest agents;

· Inputting student information into the electronic Confirmation of Enrolment (eCoE) system;

· Sending students non-compliance notices when they have breached their student visa conditions in terms of attendance/ satisfactory academic performance.   

Against these new obligations, DETYA will have the following new powers:

· Increased power to impose sanctions (ss 83 - 103);

· Increased offences (ss  8, ss 104 - 110);

· Monitoring and searching providers (ss 113 - 169).
Enforcement – Points made in Submissions

Relatively few comments are made under this head.  DETYA agrees with those who argue for closer co-operation between DETYA and DIMA, the State regulators and the industry in enforcement.  We have already made progress as best we can under the 1991 Act on this front, particularly in the key States of New South Wales and Victoria which account for two-thirds of on-shore overseas students.  We should welcome a strong contribution from industry to the enforcement of the new Act.  

Two particular concerns which the Commonwealth proposes to meet are : 

(i)
clause 93 of the Bill allows a minimum of 24 hours for the provider to make a written submission before the Minister takes certain enforcement action.  It is proposed to amend the Bill to clarify that the 24 hour limit is to be used only in urgent cases, and that otherwise a 72 hour limit will apply; and 

(ii)
Clause 106 prescribes the penalties which the Minister may impose by infringement notice for certain offences under the ESOS Bill 2000.  It has been represented that 12 penalty units for an individual or 60 for a body corporate is too severe.  Each penalty unit is currently worth $110.  As the provider is guilty of a separate offence for each event for which he has not given the required information, an offence involving failure to provide information about 10 students could imply a fine of 600 penalty units, or $66,000, for a corporate provider.  DETYA agrees that this is excessive, especially as the Minister has no discretion to vary the penalties prescribed for an infringement notice.  It is proposed to amend the penalty unit numbers to 4 for an individual, and 20 for a body corporate.

Review of the ESOS Bill 2000

Submissions remark on the absence from the Bill of a sunset clause.  The reason for that is that, if the new Act were expressed to have a time-limited life, the Fund Manager would have to manage the Assurance Fund with a view to its wind-up at the sunset date.  That would lead him to take action which he would not take if he were managing it as an on-going concern, and which might run counter to the long run interests of providers.  But the Minister undertook at Second Reading to initiate a comprehensive review of the effectiveness of the new arrangements at an appropriate time.  It is proposed to amend the Bill by the insertion of a new clause to follow Clause 176, to the effect that the Minister must commission an independent evaluation of the operation of the Act within 3 years from the date of Royal Assent. 

Attachment 1
ORIGINS OF THE ESOS ACT

The international student program was put under severe pressure in the late 1980s/early 1990s by the closure of a number of private institutions.  The closures resulted from the inability of a number of private providers to refund prepaid course fees to students who were refused student visas under tightened entry measures applied by the Department of Immigration and Multicultural Affairs (DIMA) in response to evidence of non-compliance with student visa conditions by students, predominantly from the People’s Republic of China.  A backlog of student visa applications resulting from the evacuation of DIMA and DETYA officers from the Australian Embassy in Beijing post-Tiananmen Square also had an impact on the cash flow of some colleges. 

A special DEET task force was established in July 1990 to implement a refund program for international students who had pre-paid fees but were not given visas and to recover taxpayers’ money from those institutions on whose behalf the Commonwealth had made refunds to students.  The Commonwealth has paid more than $70 million in the past ten years in refunds to overseas students and associated costs.

The Commonwealth was concerned at the cost to the taxpayer and the potential damage to Australia’s reputation as a reliable provider of quality education and training services and responded by introducing the ESOS Act 1991.  The Senate Standing Committee on Employment, Education and Training, “Inquiry into the operation of the Education Services for Overseas Students (Registration of Providers and Financial Regulation) Act 1991(ESOS Act) December 1992” summarised that:

“Australia’s reputation as a provider of educational services to overseas students was threatened in the late 1980’s by a combination of events. These included:

· the emergence of some unscrupulous providers in the private education sector;

· some evidence of unevenness in the quality of both services provided and the support structures for students;

· the financial collapse of several private institutions and the consequent adverse publicity in overseas countries about the problems of students who lost money as a result.

The ESOS Act was therefore designed to address the legitimate concerns that had been raised about some educational institutions that were dealing with overseas students.  The Act was intended to protect provider and course quality through registration of institutions and to protect student funds held by providers.

The Act also signalled to education providers and potential overseas students that the Government was serious about remedying problems arising from the failure of institutions and the loss of funds by students and preventing any recurrence of such problems in the future.”

Attachment 2

Options considered in the ESOS review: 
Quality and integrity of providers registered on the Commonwealth Register of Institutions and Courses for Overseas Students (CRICOS) 

Options 

In the ESOS review consultations, two industry associations argued for considering  the possibility of a national quality assurance body.  Industry argued this on the basis that some State authorities were not ensuring an appropriate quality of providers registered  on CRICOS, and that the industry should have a larger measure of self-regulation.  The industry was not united behind that option.  The States as well as the Commonwealth considered that it  would be inconsistent with the structure of Australian education and training generally, which relies on State and Territory approval.  The establishment of a separate structure for overseas students would  require a costly duplication of many of the processes carried out by States for the domestic market.

Strengthen financial and tuition assurance

Debate on options

The consultations considered a range of options for providing the students with financial and tuition assurance.  
Compulsory Provider Insurance/ Mandatory TASs

Industry rejected a DETYA suggestion for compulsory membership of Tuition Assurance Schemes arguing that industry as a whole did not wish to be forced to be responsible for entry level requirements into the industry.  Industry associations agued that TASs could not be held responsible for denying access of a provider into the market where the provider did not meet TAS standards.  DETYA accepted the argument that exemptions from the requirement for TAS membership should continue.  It is common ground however that TASs work well and that TAS membership should be encouraged.  

DETYA canvassed early in the review a model of compulsory insurance linked with compulsory membership of a TAS.  This model was not favoured by consultees, in the light of the history of lengthy insurance processing time and long waits for students to receive a refund.  DETYA accepted these arguments.

Student Insurance

An option for individual insurance taken out by the student visa holder was rejected on marketing grounds as encouraging a negative impression of the reliability of Australian education and was not supported by industry arguing that it added to the cost of a student visa. 

“Spot Checks”

The review group considered an option of increasing Commonwealth regulation of the NTAs for improved financial assurance.  Industry proposed that “spot checks” of providers be undertaken.  Models of operation were considered whereby providers would be required at random to provide DETYA with additional details from their NTAs and with other identified records, and a model where particular providers of concern would be identified to provide such information.  

The obstacles to this approach are primarily practical and were confirmed in consultations by many in the industry – a disreputable provider would be able to disguise the true state of the NTA until the point of collapse.  Even a system of twice yearly NTA compliance checks would not be likely to yield much better information as to whether a provider was likely to fail – many of the collapses have occurred in the 6 months after an NTA report has been submitted.  In addition, the audited reports supplied by providers have not infrequently concealed serious shortcomings.  Random checks of the non-exempt providers required to hold NTAs would be unlikely to pick up those cases.  Even with 50 spot checks a year, the average provider would be checked only once in 7 years.  The option of increasing regulation of the NTAs was rejected on the basis of the likely costs outweighing the benefits.  
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Strengthening the regulatory framework

for the education /training export industry

Position Paper

This paper sets out the Government’s proposals for amendments to the Education Services for Overseas Students (Registration of Providers and Financial Regulation) Act 1991 (the ESOS Act) in 2000, and other measures designed to strengthen the regulatory framework. In the main those proposals are firm and intended to form the basis of early legislation. Some matters on which further consultation is sought are indicated in the paper.

11. Background

2.
Australia’s education and training export industry reinforces positive perceptions of Australia as a trade and investment partner with future leaders throughout the region.  International students gain insights into Australian culture, law, institutions and business practices, and this fosters a better understanding of Australia overseas.  Australians benefit from the students’ contributions to teaching and research, from the exchange of international perspectives and the diversification of fields of study in response to international demand.

3.
The industry also confers direct economic benefits.  It earns Australia over $3 billion per annum.  It creates jobs and yields tax revenue from businesses both within and outside the education sector.  The Government supports it through bilateral and multilateral activities and targeted program assistance.  International student numbers studying at Australian educational institutions have risen from 48,000 in 1991 to 158,000 in 1999 (including about 27,000 offshore). 

4.
The Government’s proposals are intended to maintain and enhance these benefits.

12. The review 

5.
In August 1999, Dr David Kemp, the Minister for Education Training and Youth Affairs, announced a review of the ESOS Act, to be conducted by the Department of Education Training and Youth Affairs (DETYA), with the Department of Immigration and Multicultural Affairs (DIMA).  The review had to consider the problems facing the industry: the uncertain financial protections for students’ pre-paid course monies and tuition, the emergence of a small minority of unscrupulous providers, inconsistent quality assurance, and the need to strengthen public confidence in the integrity of the student visa.  Its task was to develop regulatory and administrative changes with a whole of government focus, with particular reference to:

· confirmation of enrolment;

· quality assurance 

· financial and tuition assurance for overseas students;

· co-ordination between DIMA and DETYA in working to support the activities of bona fide providers and students; and

· the co-operative arrangements between DETYA and the State/Territory education authorities.  

13. Conduct of the review 

6.
The review team met the industry associations, and State and other Commonwealth departments in a series of national and bilateral meetings, and received submissions and correspondence.  It  considered a range of options to further enhance Australia’s reputation as a provider of high quality education and training for overseas students.

7.
Many submissions to the review made the point that the industry is strong, and held in high esteem internationally. It was argued that in some sectors and some parts of the country the existing regulatory arrangements were adequate to the task.  But it was also agreed that there were problems elsewhere which threatened the reputation and future growth of the industry. The stakeholders agreed that the Government should pursue legislative and regulatory changes in order to:

· ensure students receive the tuition for which they have paid, and in the case of provider         collapse, that they receive alternative tuition, or if that were not possible, a refund;

· minimise the presence in the industry of providers lacking integrity or who facilitate student breaches of their visa conditions, and reducing the dishonest use of student visas;

· provide greater quality assurance for overseas students.

14. Financial and tuition assurance 
8.
Under the current ESOS Act providers are required to put the course money which students pre-pay into a Notified Trust Account (NTA) which they may draw down only as they deliver the tuition.  As a principle for conducting a stable business it is indeed right that providers should safe-guard pre-paid fees.  But the NTAs have failed to provide financial assurance in the event of provider collapse.  The trust money is under the control of the operator of the business, and can be (and has been) removed at a point of crisis or financial difficulties, before students are able to claim a refund.  Provider collapses reveal breaches of the financial requirements of the ESOS Act.  None of the three providers that collapsed in 1999 had the requisite funds in their NTAs at the point of collapse. The provisions of the ESOS Act do not effectively provide financial assurance.

9.
Consultations canvassed several options for strengthening the tuition and financial assurance for overseas students.  Because alternative tuition is preferable to the payment of refunds for both provider and student, DETYA at first suggested mandatory membership of a Tuition Assurance Scheme (TAS):  only those providers with unique courses would be exempted from the requirement for TAS membership, and all other students would be placed in alternative tuition if their provider collapsed.  The industry associations rejected this idea on the grounds that they would have to accept all who applied for membership, and they were concerned about the quality and integrity of some providers.

10.
Methods of strengthening NTAs were also debated: “spot checks”, external management of a provider’s trust account, and powers for DETYA to conduct independent audits of the trust accounts.  These were considered likely to be expensive for both government and business.  Most importantly, they were not likely to achieve the desired objective of guaranteeing that refund monies would be available for students at the point of collapse because a provider in difficulty may make large withdrawals from the NTA at the last moment, and continuous monitoring of hundreds of providers is impractical.    

11.
Mandatory insurance was also considered, but industry argued against this on the grounds that payouts tend to be delayed by due process, which can mean at least eight months from the time of collapse until payments are made to students.  That was the experience in the case of a collapse in 1999.  This was considered unacceptable for students from overseas, who may not have the resources to pay upfront for an alternative course, while waiting to hear the outcome of their insurance claim.  

12.
The Australian Council of Private Education and Training (ACPET) and the ACIVC proposed another option as part of a  reform package.  This was to provide financial assurance though a fidelity fund, to be managed by a private VET-sector wide TAS.  The fidelity fund aspect of the ACPET proposal was picked up and debated, and became the preferred option.  

13.
The Government will amend the ESOS Act to require that all non-exempt providers belong to a fidelity fund financed by their contributions.  This new requirement will replace the current NTA and insurance provisions of the current Act.  The provision in the Act for tuition assurance schemes, which has worked well, will be retained.  It should be noted that the NTA requirement is to be removed from the Act because it has failed to provide the financial assurance for which it was intended; but the prudential case for safeguarding pre-payments by overseas students remains strong.  States may wish to keep in place related State legislation, and the Commonwealth proposes that some national provision might be made in the new Code (see below).

14.
A fidelity fund will provide assurance through a collective responsibility that does not depend on the honesty and good financial management of the provider.  If a provider collapses, the fidelity fund will arrange and (if necessary) pay for the tuition of students, or refund students from the fund where alternative tuition were not possible.  Member contributions will be based on two elements - income derived from student fees plus a risk assessment.  The contribution would be much less where a provider is a member of a TAS, because TAS members provide an assurance of student tuition at no cost to the fund, whereas a place will need to be found and paid for out of the fidelity fund in the case of non-TAS member providers.  

15.
The structure and management of the fund will be the subject of further consultation, but on actuarial and regulatory grounds it appears preferable to have a single fidelity fund because it would: 

· consolidate monies and strengthen financial viability; 

· reduce administration costs and take advantage of economies of scale;

· give greater control over assets and revenue; 

· reduce the possibility of providers being locked out of funds; 

· conduce to a stable fund;

· simplify regulation and accountability.

16.
The fidelity fund will replace the Notified Trust Accounts (NTAs) with effect from the 2001-2002 financial year.  The amended ESOS Act will provide a framework for its operation.  It will be at arms’ length from providers, and regulation will require independent auditing reports to be provided to the Commonwealth.  The funds manager will make a commercial assessment of the risk presented by a provider, and will set fund contributions accordingly. 

17.
The fund manager’s risk assessment will also include the current financial position of the provider; whether the provider follows best-practice small business guidelines such as keeping trust accounts; length of time in the industry; the mix of domestic/overseas students; and other elements contributing to level of risk.  Depending upon the assessed level of risk, a discount/loading could be applied to the base figure or average.

18.
Based on risk experience to date, the Commonwealth believes that the costs of fund membership will be low, especially for TAS members.  But, especially to build up its resources in the early years, the fund may need to consider an entry or joining fee, and a capacity to levy supplementary contributions if claims are heavy; a reinsurance policy would be another means of containing risk. 

Amendment:
Requirement that all non-exempt providers belong to a fidelity fund, this requirement replacing the existing notified trust account and insurance provisions of the ESOS Act.

15. Addressing providers lacking integrity, and reducing the abuse of student visas

19.
Stakeholders agreed that there was evidence, in this industry with over 1,000 registered education providers, of a small number undermining the overall industry reputation by selling non-bona fide students the chance to evade visa obligations, rather than providing education services of high quality.  The activities of the wrong-doers present a risk to the reputation of the export industry, and there was agreement that the Commonwealth should pursue amendment to both the ESOS and Migration Acts in order to create offences and provide for appropriate sanctions.  

20.
The Government will amend the ESOS Act to require providers to maintain records of the residential addresses of overseas students as the students notify them, and to report student non-attendance to DIMA.  This will provide a greater capacity for DIMA to sanction non-complying students, and for DETYA to take action against providers encouraging non-attendance.  The Migration Act will be amended to require that students advise their education provider of their current residential address.  ESOS will also be amended to provide a reserve power for the Minister for IMA to stop issuing visas where providers are facilitating extreme levels of student visa abuse.  

21.
DETYA and DIMA will develop a joint protocol for handling situations of concern, so that it is clear how responsibilities will be co-ordinated.  

f) Electronic Confirmation of Enrolment  (eCoE)

22.
The review agreed that the vast majority of the 130,000 overseas students who study in Australia each year are bona fide students, committed to studying hard to achieve their qualification or degree.  They appreciate their families’ major investment in their education, and some work part-time, as do Australian students, to cover their living expenses.  They are permitted to do this after applying to DIMA for the right to work in Australia.  

23.
However, it is well understood that, as for other countries with an education export market, Australia is operating in the context of sophisticated immigration fraud. The number of student visas cancelled rose to 1652 in the last six months of 1999. 

24.
The current system of providing “confirmation of enrolment” for students applying for student visas was introduced in 1995.  It has become apparent that the paper forms are easily copied, forged or misused.  There is evidence that some agents forge forms and that some providers supply off-shore agents with pre‑signed forms.  Moreover, there is no systematic means for monitoring progress once a student has commenced studies in Australia.  

25.
The Government proposes to introduce an electronic CoE system (eCoE) for confirming enrolment and monitoring students.  Each provider will be issued with a unique password and identification number and be responsible for approving any eCoE issued by their institution.  Automated transfer of the eCoE from DETYA’s system to DIMA’s system will allow DIMA officers to validate the students’ “evidence of enrolment”, when processing student visa applications.  

26.
An electronic system will make it considerably more difficult for dishonest agents to forge CoEs,  or for providers to deny knowledge of enrolments that have been confirmed against their name.  It will also prevent providers from recruiting beyond their registered capacity and reduce their ability to collude with non-bona fide students.  The information in the eCoE system will be available as evidence to be considered when there are allegations or suspicions of breaches of the ESOS or Migration Acts. 

27.
The Government will amend the ESOS Act to require providers to input all enrolments of people on student visas into the eCoE. Such a system is consistent with the Commonwealth’s e-commerce objectives of automating exchanges of information with businesses.  DETYA, DIMA and industry have begun developing a framework for the eCoE system.  It is to be implemented in two phases:

· From 1 July 2000, providers will be required to issue an electronic confirmation of enrolment within the electronic system to enable a student visa to be granted; and 

· the second phase will cover the subsequent stages of the student’s progress including arrival in Australia, entry to the institution named in the visa, any transfer or drop-out, course completion and departure from Australia.  This second phase will be fully integrated with amendments to the Migration Act, it is proposed to fully integrate with DIMA visa systems.  This will allow for better monitoring of the status of students from enrolment to course completion.

28.
The new electronic system will enable the Departments to link education agents that have been authorised by a provider, to the progress of the students they recruit, and to raise with providers the continued use of agents with poor visa outcomes.  

29.
The eCoE is being developed to ensure minimal duplication of work for providers.  DETYA is planning to provide two options for providers to input into the eCoE.  Those with large databases for their overseas student enrolments will be able to use an automated electronic exchange of data between the provider’s system and DETYA’s system.  Those without such databases will  input through a fairly simple internet logon.  There will be further consultation with industry associations and providers before the introduction of the eCoE system. 

30.
Privacy issues for the students arising from these initiatives will be addressed through the legislation and the proposed new code (discussed below).  DETYA will be consulting further with the industry and the Privacy Commissioner about these.

Amendment:
Requirement that providers input all overseas student enrolments
 in the electronic CoE system in order to reduce student visa fraud and strengthen the integrity of compliance monitoring.

16. Strengthening quality assurance
31.
Under the current regulatory regime the States/Territories approve providers for registration on CRICOS, in accordance with their own legislative and other requirements.  There are no Commonwealth requirements.  Although CRICOS is created by a Commonwealth Act, DETYA has no discretion but to register according to the State/Territory advice.  Providers of poor quality can be removed only at the instance of the relevant State.  This regulatory regime has seen some less-than-suitable providers registered and remain on CRICOS.

32.
The review debated how to address this problem.  Some within the industry argued that the Commonwealth should take over the quality assurance role entirely, or should legislate for a tripartite (Commonwealth/State/Industry) body to do so.  The States pointed out responsibility for quality assurance in Australian education generally rests with them, subject to universities’ powers to self-accredit.  That is an important perspective, not least because many institutions which provide for overseas students are also subject to State requirements to assure the quality of courses for their Australian students.  The Government believes that it is important to retain and strengthen the first-line responsibility of the States for assuring the quality of institutions and courses for overseas students.  

33.
The Commonwealth Government will work with the States to develop a new national code, which builds on the principles of the MCEETYA Code
 and best-practice State benchmarks.  States/Territories have indicated support for the adoption of nationally consistent benchmarks.   The amended Act will require that States/Territories sign an agreement that they will conform to the code and benchmarks, in approving a provider to be registered on CRICOS.  Providers and courses will be registered on CRICOS only where the State/Territory authority has certified that the provider has been visited, and that compliance with the code has been established.  The Commonwealth also proposes a discretion in exceptional circumstances for DETYA to query and, if necessary, overturn State advice to register an institution on CRICOS, where there is evidence of reasons for concern.

34.
The new code will include benchmarks articulating evidence requirements for providers seeking initial or ongoing registration by a State or Territory authority.  It will be a Commonwealth code for the States to use in their decision to advise the Commonwealth of their approval of providers as suitable for registration on CRICOS.  The Code will be drawn up in close consultation with the States and the industry, and it will draw on the good practice and experience which States have built up.

35.
The national code will establish standards for matters including:

· educational resources and facilities;

· marketing;

· monitoring and assessment of student performance, attendance and progress;

· refund policies and grievance procedures;

· student support services;

· consistency in state registration of maximum student numbers/shifts etc.

· registration of providers where there are subcontracting/franchising arrangements.

36.
Providers will be required to comply with the code, and will be advised of this, and given a specified period in which to comply.  The code will be gazetted.  In cases of registered providers who apparently do not meet the code requirements, the primary responsibility for undertaking investigations will remain, as currently with quality assurance requirements, with relevant State/Territory bodies.  The Commonwealth will assist by referring matters for investigation.  Where providers are found not to meet the code requirements, sanctions will include fines and suspension/cancellation. 

37.
Quality assurance in education is a State responsibility, which is subject to national agreements.  These agreements establish minimum standards and evidence requirements for providers seeking registration (as in the National Training Framework for the VET sector), desirable outcomes of education (as in the National Goals of Schooling) or acceptable quality assurance processes (as in the proposed Quality Assurance Agency in higher education).  The purpose of these national agreements is to preserve the role of States in maintaining educational standards, while ensuring national consistency.  The ESOS code and benchmarks will have a similar purpose.

Amendment:
All providers registered on CRICOS must be certified by the relevant State/Territory education authority as complying with a new national code of registration benchmarks.  


Commonwealth discretion not to register on CRICOS, where reason for  concern.


Commonwealth power to investigate breaches of the code, where the State/Territory has not done so adequately or with timeliness. 

17. More effective enforcement

g) DETYA powers 

38.
At present DETYA can only investigate where it is able to form a reasonable belief that there may have been a breach of the ESOS Act, and must specify any documentation which the provider is to make available.  It has no powers to investigate allegations eg of poor quality provision which would not constitute breaches of the Act.  As sanctions, it may suspend or cancel an institution’s registration on CRICOS, and there are criminal offences where the breach of the Act is intentional or reckless.  There is no scope to sanction non-criminal conduct which does not warrant suspension.  The criminal offences are hard to establish and have never been prosecuted.

39.
The Government will amend the ESOS Act to provide DETYA with new powers of investigation, and new sanctions.
· Where DETYA receives allegations of a breach of the ESOS Act, it will have powers to visit the provider, to enter premises, to require the production of documents and the attendance of persons to answer questions.

· Where a breach of the code is at issue, the first-line responsibility for investigation will rest with the relevant State.  But if the State declines to investigate, or if the ETYA Minister is not satisfied with the State’s investigation, the Minister will be able to initiate an investigation by DETYA.  In such cases, the cost of the investigation will be recovered from a provision to be created within ANTA National Programmes.

· The amended Act will include a power to impose ‘on the spot’ fines for breaches of the Act or Code which do not warrant suspension.  There will also be amendments to make it less difficult to establish criminal offences where conduct is intentional or reckless.

h) Agents

40.
Providers will be responsible for breaches of the Act by their agents, and penalties will be pursued as appropriate.  The electronic confirmation of enrolment system will identify agents with poor visa outcomes.  In addition, the industry peak body is surveying the industry to gauge the number of education agents operating within Australia and the nature of their relationships to registered education providers, and there will be consideration of options for regulation/self-regulation of agents on the basis of their findings. 

i) DIMA/MIMA powers 

41.
DIMA’s powers are essentially focused on the visa holders.  However, with the ESOS amendments, the Minister for IMA will have a discretionary power to be used personally in situations where emergency measures make the use of the power necessary.  These will enable the Minister for IMA to issue a certificate preventing a provider from enrolling any further students for a period of six months.  It is envisaged that this will be used, for example, in cases where there is an unsatisfactorily high number/proportion of students enrolled who have had student visas cancelled for breaches of relevant visa conditions.

42.
During the period within which the certificate is in existence, a registered provider will be forbidden from offering to provide a course to overseas students either outside or inside Australia.  This will be similar to the existing ESOS provisions for suspension.  Failure to observe this restriction will be the subject of a criminal penalty.

43.
It is proposed that the power not be subject to merits review, although judicial review will be available.  The justification for this is that the power will only be used in extreme cases where prompt government action is required to prevent significant abuse of the migration system and where the Minister considers that other available measures have proven ineffective.  

Providers will be given an opportunity to comment on the information on which the Minister is considering issuing a certificate.  The certificate will remain in effect until it is revoked by the Minister, acting personally, on application by the affected provider. 

44.
Consequential amendments will also be made to the migration legislation relating to students, in order to prevent applications for and the grant of student visas to students who wish to attend a provider subject to the Minister’s certificate.

Amendment:
Introduction of increased powers for DETYA and DIMA to deal with providers facilitating student visa fraud and/or misuse.

18. Miscellaneous clarifications and amendments

45.
There will be some miscellaneous amendments in the ESOS Amendment Bill.  These will include such provisions as the definition of ‘provider’, in order to take into account new business practices within the industry such as sub-contracting or franchising of education services.  The CRICOS-registered provider will clearly be responsible for students’ pre-paid course fees.  There will also be clearer definition of those sections which refer to enforcement.  The “parent organisation guarantee” provisions will be strengthened. 

19. Funding the reforms

46.
The costs of administering the ESOS Act will increase with the amendments outlined above.  The costs of DETYA’s more pro-active role will be met through a mix of increased charges on providers, a subvention from Commonwealth funds and, if appropriate, recovery from the States, as follows : 

i) 
an increase of about 50% in the Annual Registration Charge (ARC) for institutions registered on CRICOS, as set out in Table 2 attached – yielding about $500,000;

ii) 
redeployment of up to $200,000 of Departmental resources; and 

iii)
redeployment, using the flexibility provisions provided to the Minister within the total appropriation of  DETYA Outcome 2, of around $200,000 from the allocation to ANTA National Programmes for the cost of any necessary investigations, where these result from the failure of a state to investigate adequately, or at all.  The amount finally charged under this provision will depend on the actual cost of any such investigations.

47.
The Annual Registration Charge (ARC) provisions will be amended.  Indexation to the CPI will continue, but the ARC will be increased.  It is proposed that the Minister for ETYA will be able to raise or lower charges by amounts different from the change in the CPI, after consultation with the industry and the States, through changes to Regulations.

TABLE 1
ARC SCALE OF CHARGES AND ESTIMATED AMOUNTS RECEIVED - 2000

FULL YEAR EQUIVALENT ENROLMENTS
CHARGE PAYABLE
NUMBER OF PROVIDERS
ARC RECEIPTS
AVERAGE CHARGE PAID PER STUDENT

0-10
$308
464
$142,912
$132

10.5-50
$777
255
$198,135
$38

50.5-200
$1,541
128
$197,248
$17

200.5-400
$2,568
43
$110,424
$9

More than 400
$5,136
71
$364,656
$5

TOTAL

961
$1,013,375


TABLE 2
SCALE OF CHARGES AND ESTIMATED AMOUNTS PROPOSED - 2001

FULL YEAR EQUIVALENT ENROLMENTS
CURRENT CHARGE PAYABLE
PROPOSED CHARGE PAYABLE
NUMBER OF PROVIDERS
ARC RECEIPTS

0-10
$308
$400
464
$185,600

10.5-50
$777
$1,165
255
$297,075

50.5-200
$1,541
$2,311
128
$295,808

200.5-400
$2,568
$3,852
43
$165,636

More than 400
$5,136
$8,000
71
$568,000

TOTAL


961
$1,512,119

Percentage increases in charge:

0-10
30

10.5-50
50

50.5-200
50

200.5-400
50

More than 400
56

Summary

48.
In summary, the Government proposes to make the following amendments to the ESOS Act:

· require providers to belong to a fidelity fund financed solely by the industry, to replace the existing notified trust account (NTA) and insurance provisions;

· require providers to supply student information to an electronic confirmation of enrolment system, currently being established to reduce visa fraud and strengthen industry integrity;  

· enable the Minister for Education, Training and Youth Affairs to determine, after consultation with the States and the Minister for Immigration and Multicultural Affairs, a legally enforceable code of practice with which CRICOS-registered providers must comply;

· require that registrations will be made on CRICOS only where the relevant State/Territory education authority has certified to the Commonwealth that the provider meets the code’s benchmarks; 

· enable DETYA to have the discretion, in exceptional circumstances, to either postpone or refuse the proposed registration;

· enable DETYA to initiate its own investigation of providers for breaches of the ESOS Act or code, with the proviso that, where the breach is of the code, the Minister would use the power only if he/she judged that the State had failed to act in a timely or adequate manner; 

· provide for sanctions including cancellation, suspension, ‘on the spot’ fines and criminal penalties for breaches of the ESOS Act or code by providers and their agents, including imprisonment terms for intentional or reckless breaches of the Act;

· provide a new discretionary power for the Minister for IMA, acting personally, to issue a certificate to suspend for six months, recruitment by a registered provider of overseas students and to prevent the grant of further student visas to students other than those seeking to complete studies already commenced with that provider;

· exempt the latter new power from merits review; and

· require providers to: 

· maintain the current residential address of each of their overseas students as given to them by those students, and provide this information to authorised officers of DETYA and/or DIMA on request; and

· notify the student and simultaneously DIMA, in writing, of the student’s non-compliance with relevant visa conditions concerning non-attendance or unsatisfactory academic performance, using an agreed pro forma.

· increase industry contributions for registration on CRICOS (through amendment of the Education Services for Overseas Students (Registration Charges) Act 1997) to offset the costs of the Commonwealth taking a more pro-active role in the regulation of the industry;

· the Minister for ETYA will develop some minor amendments to the ESOS Act, including miscellaneous clarifications and definitions (such as, definition of ‘provider’, responsibility for pre-paid course fees where sub-contracted/franchised teaching, and those required to allow the Act to lend itself more readily to enforcement on a national basis); 

· permit the appropriate exchange of information between DETYA, DIMA and the States for the purposes of administration and enforcement of the ESOS Act, acknowledging privacy principles; and

· in addition, the new electronic system will enable the Departments to link education agents to the progress of the students they recruit, and to raise with providers the continued use of agents with poor visa outcomes.  Additionally industry will obtain information about the use of agents.  On that basis the Government could consider the case for a scheme of self or statutory regulation for agents.

20. Timeline

48.
The Government proposes to introduce the ESOS Amendment Bill to the House of Representatives in the Winter 2000 Sittings, according to the legislative timetable, with anticipated passage in the Spring 2000 Sittings.  The various requirements will come into effect as follows: 

· Powers for DETYA and DIMA to take action against providers breaching the ESOS Act will commence with Royal Assent;  

· State certification of provider compliance with the new code will come into effect from April 2001;

· Notified Trust Account (NTA) provisions will continue until the end of the 2000/2001 financial year, with the fidelity fund provisions in place from 1 July 2001.  Providers will need to submit their audited reports on the NTAs for the 2000/2001 financial year, as currently required;

· The electronic confirmation of enrolment system will be introduced in phases.  From 1 July 2000, DIMA will require that the “evidence of enrolment” acceptable for the purposes of issuing a student visa will be that generated by the electronic system.  From the time of passage of the ESOS Amendments, this will be a requirement of the ESOS Act, and failure to input all enrolments and changes of enrolment (including on and offshore ones, and cessation of attendance) of students/intending students on student visas, will be an offence with penalties attached.
STAKEHOLDER BODIES CONSULTED

Commonwealth agencies

Attorney-General’s Department

Australian Agency for International Development (AusAID)

Australian National Training Authority

Australian Trade Commission (AusTRADE)

Department of Employment, Workplace Relations and Small Business

Department of Finance and Administration

Department of Foreign Affairs and Trade

Department of Immigration and Multicultural Affairs

Department of Prime Minister and Cabinet

Department of Transport and Regional Services

Office of Regulation Review

Treasury

State and Territory agencies

ACT Department of Education and Community Services

Canberra Institute of Technology

Conference of Education Systems Chief Executive Officers

Education Queensland

National ELICOS Accreditation Scheme

NSW Department of Education and Training

NT Department of Education

SA Department of Education, Training and Employment

TAS Department of Education

VIC Department of Education

WA Department of Education Services

Industry associations

Australian Council for Private Education and Training (ACPET)

Australian Council of Independent Vocational Colleges (ACIVC)

Australian TAFE International

Australian Vice-Chancellors’ Committee (AVCC)

ELICOS (English Language Intensive Courses for Overseas Students) Association

Melbourne College of Divinity (MCD)

National Catholic Education Commission

National Council of Independent Schools Associations (NCISA)

National Liaison Committee for International Students in Australia

South Pacific Association of Bible Colleges (SPABC)

Sydney College of Divinity (SCD)

Western Australian Private Education and Training Industry Association (WAPETIA)

21. ACRONYMS

ACPET
Australian Council for private Education and Training 

ARC
Annual Registration Charge  (required under the ESOS Charges Act, paid by all providers registered on CRICOS)

CRICOS
Commonwealth Register of Institutions and Courses for Overseas Students

DETYA
Department of Education Training and Youth Affairs 

DIMA/MIMA
Department of Immigration and Multicultural Affairs, Minister for IMA.

ECoE
electronic Confirmation of Enrolment

ESOS
Education Services for Overseas Students (Registration of Providers and Financial Regulation) Act 1991 (the ESOS Act).   

MCEETYA
Ministerial Council on Education, Employment Training and Youth Affairs

MCEETYA Code 
Code of Practice in the Provision of International Education and Training Services, approved by MCEETYA in session on 3-4 November 1994

NTA
Notified trust account

TAS
Tuition Assurance Scheme

VET
Vocational education and training

The ESOS Act can be found at   http://scaleplus.law.gov.au/html/pasteact/0/411/top.htm 

The ESOS Regulations can be found at  http://scaleplus.law.gov.au/html/pastereg/0/326/top.htm




Attachment 4

ESOS 2000 Regulations – an Outline

The following matters are the major points to be covered in the Regulations made under the ESOS Act 2000:

1.
Exemptions from payment of annual Assurance Fund contributions and Tuition Assurance Scheme membership:

· A provider that is administered by a State or Territory education authority;

· A provider that is entitled to receive funds under a law of the Commonwealth for recurrent expenditure for the provision of education or training;

· Other exemptions will also be available (possibly including a parent organisation guarantee). 

(all these exemptions are also currently provided under the ESOS Act 1991).

2.
Information to be kept on the Commonwealth Register of Institutions and Courses for Overseas Students (as currently required under ESOS Regulations).

3.
Requirement for providers to give information to the Secretary about accepted students through the electronic Confirmation of Enrolment (eCoE) system.

4.
Requirement for providers to keep records of each accepted student.

5.
Detail concerning establishment of a TAS, TAS operators, application for approval of a TAS, approval of a TAS and revocation of approval of a TAS (as currently provided under ESOS Regulations).

6.
Detail concerning refund where there is not a written agreement about student default.

7.
Penalties for breaches of prescribed provisions of National Code.

8.
Detail concerning membership numbers of Contributions Review Panel (CRP), for appointments subsequent to the initial appointment, in particular circumstances as described in the ESOS Bill 2000.

9.
Detail concerning procedures of the CRP.

10.
Detail of the fees payable for an application by a provider for review of fund contribution by the Fund Manager of the CRP.

11.
Detail concerning how repayments are to be worked out in situation of future cessation of the Fund.

� This will include students who enrol from overseas, and those who come to Australia and seek to enrol onshore.  It will include, for example, the spouses of people who come to Australia on student visas, as they are also, as accompanying spouses, on student visas. 


� Code of Practice in the Provision of International Education and Training Services, approved by the Ministerial Council On Education, Employment, Training and Youth Affairs in session on 3-4 November 1994 (the MCEETYA Code).





