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Dear Sir/Madam,

Please find below the Swinburne University Postgraduate Association (SUPA) submission on the Education Services for Overseas Students Legislation Package to the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee.

Over twenty per cent of SUPA’s members are international students and international students are involved at all levels of SUPA.  SUPA provides a range of postgraduate representative and community-building activities as well as advocacy for international postgraduate students and endeavours to advance and defend their interests.

It is in this spirit that SUPA submits its view on aspects of the Education Services for Overseas Students Legislation Package.  The recommendations focus on the provisions relating to student visas, as these are issues most likely to have a direct adverse impact on SUPA’s international student members.

I would be happy to discuss this submission with you in person and can be contacted at gautamgg@yahoo.com or on 0413 211 534.

Yours faithfully,

Gautam Gupta

President

Swinburne University Postgraduate Association Submission on the Education Services for Overseas Students Legislation Package 

1.
Introduction

Swinburne University Postgraduate Association (SUPA) represents 679 international postgraduate students from a total of 3226 postgraduates undertaking a range of courses at Swinburne University of Technology.  This means that postgraduate international students represent over twenty per cent of our members.

International students have extensive involvement in SUPA.  In addition to a dedicated elected position on the SUPA executive, the International Students’ Officer, there are currently three other international students who have been elected to positions on the SUPA executive.

Through a range of postgraduate representative and community-building activities and through the advocacy that SUPA undertakes on behalf of international postgraduate students, SUPA endeavours to advance and defend the interests of international postgraduate students at Swinburne University of Technology.  It is in this spirit that SUPA submits its view on aspects of the Education Services for Overseas Students Legislation Package.  

Accordingly, the recommendations of this submission focus on the provisions relating to student visas, as these are issues most likely to have a direct adverse impact on SUPA’s international student members.

2.
Automatic student visa cancellation

Under the provisions proposed in section 20 of the Education Services for Overseas Students Bill 2000 (ESOS Bill) and in subdivision GB of the Migration Legislation Amendment (Overseas Students) Bill 2000 (MLA(OS) Bill), an international student could have his or her visa cancelled automatically without having received proper notice.  

(a) Lack of proper notice

Subsection 137J of the MLA(OS) Bill states that: 

(1) This section applies if a notice is sent to a non-citizen under section 20 of the Education Services for Overseas Students Act 2000 in relation to a visa held by the non-citizen (even if the non-citizen never receives the notice).

Given the serious consequences for a student should his or her visa be cancelled, the failure to require proper notice is patently unfair, denying the student an opportunity to explain the reason for the alleged breach.

There are a number of reasons why an international student may not receive the notice:

(i) First, the student may no longer be living at the address to which the notice has been sent.  Many international students live in rented accommodation on short-term leases, and may change their accommodation during their course.  There is no guarantee that notifying the university of a change of address will be processed in a timely fashion.  

(ii) Secondly, the student may have returned to his or her home country when the letter was received.  This is very likely to happen if the letter is sent outside semester time as many students return to their home country over the holidays.  

(iii) Thirdly, the letter may be lost in the post ( posting a letter does not guarantee receipt.  

Given the severity of consequences of visa cancellation, proper notice requires personal delivery to the student.

Recommendation 1

That proper notice for the receipt of a notice sent under section 20 of the ESOS Bill be required and that this include personal delivery of the notice.

(b) Automatic cancellation of student visa

Subsection 137J(2) MLA(OS) Bill provides for automatic cancellation of a student visa at the end of the twenty-eighth day specified in the notice, unless the student complies with the notice or attends an office of Immigration to explain the alleged breach.

Automatic cancellation in the absence of proper notice is unreasonable given the serious consequences for a student should his or her visa be cancelled.  In fact, it contravenes the audi alteram partam rule of natural justice.  Under this rule, the decision-making powers must not only be exercised reasonably, but must also be exercised fairly.  Thus, a student should be given an opportunity, with proper notice, to present his or her case before a decision to cancel the visa is made.

Recommendation 2

That the automatic cancellation provision be deleted.

(c) Twenty-eight days time frame

Again, subsection 137J(2) MLA(OS) Bill provides for automatic cancellation of a student visa at the end of the twenty-eighth day specified in the notice, unless the student complies with the notice or attends an office of Immigration to explain the alleged breach.  

Twenty-eight days is unlikely to provide sufficient time for a student to either comply with the notice or arrange to attend an office of Immigration to explain the alleged breach.  Twenty-eight days is the equivalent of only twenty working days.  It is likely that a student would need to seek advice about the nature of the alleged breach and assistance in explaining the alleged breach.  

SUPA has education officers who are able to offer advice on educational matters.  It has been their experience that those cases involving visa matters are often complicated and require considerable time in order to determine the facts, the legal framework and work towards a fair and reasonable outcome.

The time frame should be extended to take into account the potentially complicated circumstances involved in seeking advice and preparing a response.

Recommendation 3

That the time frame be extended to sixty working days. 

(d) Revocation of the cancellation of student visa

Under section 137L(1), the Minister may revoke the cancellation if satisfied:

(a) that the non-citizen did not in fact breach the relevant visa condition or conditions; or

(b) that the breach was due to exceptional circumstances beyond the non-citizen’s control; or

(c) of any other matter prescribed in the regulations.  

Further, it is explicitly stated under subsection 137L(2):

However, the Minister must not revoke the cancellation on the ground that the non-citizen was unaware of the notice or the effect of section 137J.

As previously submitted, the cancellation of a visa is a serious matter, one that will have a major impact on an individual student.  In the event that a student’s visa is cancelled without due notice, it is entirely reasonable for the visa to be reinstated until such time as the student has had the opportunity to present his or her case before the office of Immigration.  For this reason, subsection 137L(2) should be deleted.

Recommendation 4

That section 137L(2) be deleted.

Summary of recommendations
Recommendation 1

That proper notice for the receipt of a notice sent under section 20 of the ESOS Bill be required and that this include personal delivery of the notice.

Recommendation 2

That the automatic cancellation provision be deleted.

Recommendation 3

That the time frame be extended to sixty working days. 

Recommendation 4

That section 137L(2) be deleted.
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