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Introduction

The Council of Australian Postgraduate Associations (CAPA) is the national peak body representing Australia’s 140,000 postgraduate students, including 23,400 overseas students.
  

International students are integrally involved in CAPA through an elected International Students’ Officer position on the Executive Committee and an associated International Students’ Committee.  This Committee comprises representatives from all regions of Australia. The members of this Committee identify and promote the specific needs of international postgraduate students. This is undertaken through a number of processes including regular regional consultations with international students. 
CAPA believes that International students are an important component of the postgraduate community. International postgraduate students provide great financial benefit to Australia, as well as adding to our country’s academic profile through individual research and global networking connections.  

This submission addresses the Education Services for Overseas Students (ESOS) Legislation Package.  The ESOS Package contains Bills that will be introduced to Parliament by the Minister for Education:

· Education Services for Overseas Students Bill 2000 (the ESOS Bill 2000);

· Education Services for Overseas Students (Consequential & Transitional) Bill 2000;

· Education Services for Overseas Students (Registration Charges) Amendment Bill 2000; and

· Education Services for Overseas Students (Assurance Fund Contributions) Bill 2000.

It also contains a  Bill which will be introduced by the Minister for Immigration and Multicultural affairs:

· The Migration Legislation Amendment (Overseas Students) Bill 2000.

Legislation Objectives

The stated objectives of the Package are:

1. Ensure that overseas students are treated with  equity and fairness:

2. Provide a positive basis for promoting Australia’s international reputation as a provider of reliable, high quality education and training; and

3. Strengthen the integrity of the student visa programme.

However the changes which this legislation package propose, including:

· Introduction of an electronic Conformation of Enrolment (eCoE) system ;

· Repeal of the sunset clause of the ESOS Act;

· Introduction of strengthened National Code of registration benchmarks and increased Commonwealth power to ensure provider quality and integrity;

· Introduction of increased powers for DETYA and DIMA to deal with providers facilitating student visa fraud and/or misuse; and

· Introduction of a system of automatic cancellation of student visas

will not meet these objectives, particularly objective 1.  The following are recommendations from CAPA to address meeting these objectives.

1.
Electronic Conformation Of Enrolment (eCoE) System 

Linking the new eCoE scheme to DIMA via the Internet raises concerns about the security of student information, especially where providers may make use of public Internet facilities to transmit information
.  Personal information regarding enrolments, student non-attendance or withdrawal and student details (including residential addresses) will be transferred in a manner which may not be secure.  The utmost security needs to be employed for the transfer of such sensitive information.  It is not be acceptable for students’ personal details to be able to be accessed from any Internet facility.  Concerns lie not only in the security of information in the electronic transfer process, but also with the idea that other people may happen across copies of personal information or security passwords if connection to the eCoE system is carried out from public facilities.

Recommendation 1:

That the eCoE be created with the highest security protection available being in-built, byusing 128 bit encryption.  

Recommendation 2:

Access to the eCoE be restricted through the use of an Access Control List, which will only allow designated providers to access the Internet site from designated facilities.
2.
Repeal Of The Sunset Clause 

While there are plans to repeal the sunset clause of the ESOS Act to ensure that the assurance fund can be viably managed by the fund manager, the removal of this clause means that there is no longer a time frame for review written in to the Act.  The Minister said in his second reading speech that there would be a comprehensive review after 5 years, however, this is a lengthy wait for a review if the system is encountering difficulties, and there is no process for review specified.

Recommendation 3:

That provision for an independent review of the ESOS legislation package, including the Migration Legislation Amendment (Overseas Students) Bill 2000, after 3 years be made in the Package.

3.
The National Code 

CAPA finds the proposal to create a National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students (The National Code) an unsatisfactory arrangement for the following reasons:

· The indefinite legal standing of the code;

· Lack of consultative process for creating and amending the code; 

· Lack of specificity of the contents of the code;

· The processes for regulating compliancy with The National Code; and

· The powers for DETYA to override State and Territory processes and investigate alleged breaches of The National Code. 
These concerns are also been outlined briefly in our comments on the Exposure Draft of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students (see appendix 1).

3.1
Creation of the Code

It is a matter of great concern that The National Code is not subject to any form legislative review.  The National Code is to be established by the Minister, with no legislative accountability to Parliament.  While the Act states that the Minister must consult with a nominated person from each State, there does not have to be any signing-off or agreement about this code.  As this stands, the Minister can then create The National Code without any review of the final code from elsewhere.  As there is no requirement for approval by the States/Territories of the code, the Minister could in effect, ignore any feedback or advice from the States/Territories.  As The National Code carries Criminal Code penalties, it requires legislation in keeping with all jurisdictions.  If The National Code were created as a schedule to the Act it would be subject to legislative review by the Commonwealth.  However, as much of the regulatory power remains with the States and Territories, this mechanism may not be fully adequate.  

Recommendation 4:

That the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students be created as a Schedule to the Commonwealth Act and also be included in relevant sections of legislation of all States and Territories.

3.2
Consultation to Create the Code

It has been proposed The National Code will be drawn up by the Minister, in consultation with a nominated person from each of the States/Territories, and then will be conformed to by all States/Territories.  CAPA holds grave concerns about this consultative process.  Consultation about The National Code should include discussion not only with State/Territory representatives, but also with other interested parties including peak industry bodies and student representative bodies such as CAPA, NLC and ISANA.  There should also have to be some agreement and signing of on this code, which all Sates/Territories are going to have to adhere to.  

Recommendation 5:

That consultation about the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students include not only State representatives, but also peak industry bodies including the Council of Australian Postgraduate Associations (CAPA), National Liaison Committee (NLC) and International Student Advisers Network of Australia (ISANA).  

Recommendation 6:

That the States/Territories adopt the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students through a Ministerial Council, such as MCEETYA, who consult with peak industry bodies. 

3.3
Contents of the Code

The wording of the legislation is very vague when it comes to prescribing areas which must be included in The National Code.  The legislation currently says, “The National Code must contain some or all of the following…”
 This allows too much scope to include or exclude issues.  If The National Code must contain certain contents, then those contents must be legislated.  For example, the current listing of suggestions for inclusion in the code listed in the Act should be included in The National Code and the whole code should become a Schedule to the Act.  

The National Code should also include standards relating to the marketing of courses and providers and information provided to students.

Recommendation 7:

Failing the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students becoming a Schedule to the Act, the contents of The Natinal Code, as listed in clause 38, should be fully, not partially specified.

Recommendation 8:
The suggested contents of The National Code as listed in the section 38 of Act, be adhered to, with the insertion of an additional point which explicitly mentions the provision of marketing and information to students, for example:

· standards and procedures required of registered providers in the provision of marketing and information to students.

3.4
Regulating Compliancy with the Code

CAPA holds concerns about the processes involved with certifying and monitoring providers and courses which are available for overseas student use.  It is the State/Territory authorities which will need to certify that providers and courses are compliant with The National Code and then forward on their details to be registered on CRICOS (Commonwealth Register of Institutions & Courses for Overseas Students).  The State/Territory bodies will also have primary responsibility for undertaking investigations if a provider’s integrity or quality is called to question.  If the States/Territories do not or cannot resource this monitoring and accreditation process, then it is probable that there may be accreditation of courses and institutions which are questionable, as a result of lax monitoring.  

It seems that this accreditation and monitoring process is similar to work done by other authorities such as the AQF and AUQA.  Currently the CRICOS listing replicates, but does not cross reference with these other listings of courses and providers.  As a consequence CAPA recommends: 

Recommendation 9:

The establishment of a single multi-jurisdictional accreditation body by the Commonwealth, States and Territories to set and monitor standards for higher education, including courses and providers of for overseas students.  This body will be jointly controlled by the jurisdictions, however its decisions will be binding on all jurisdictions. The new body should take in and enhance the activities of existing bodies such as the AQF, AUQA and CRICOS by providing adequate, legislative underpinning and funding.  A priority for the new body should be compliance with nationally agreed standards.  Student bodies including CAPA and those representing undergraduate students, overseas students and VET students should be represented on this body.

Recommendation 10:

That a national register of all courses accredited under State, Territory and Commonwealth jurisdiction be created.  The register should state clearly:

· the AQF level of the course;

· under which jurisdiction it or its provider is accredited;

· if the course is a VET, university or other course; 

· if the provider is a VET institution, a university or other category; and

· if the course has been accredited for use by overseas students. 

Such a register should be easily accessible to all intending students.

3.5
Powers for DETYA to Investigate Breaches of The National Code

DETYA has been given the power to investigate such matters if it deems that the State/Territory body has failed to investigate adequately or in a timely manner.

DETYA will be given the power to investigate, or take other action about courses or providers which possibly breach The National Code, if in DETYA’s opinion the circumstances require urgent action.  This gives DETYA significant discretionary power, without any strict guidelines.  This discretion includes the ability to interfere with or overturn State accreditation.  CAPA believes that an efficient body monitoring standards across the Commonwealth, States and Territories, with legislative underpinning and designated funding is preferable to giving a Commonwealth Department the broad ability to intervene in State and Territory processes.  (See recommendations 9 and 10)

Recommendation 11:

That DETYA only be given the power to investigate matters of alleged breaches in The National Code if a request of to designated authority to investigate a possible breach has not been carried out.  If a request has not been actioned within 14 days, then the Secretary must notify the authority that DETYA will now investigate the matter or take other action. 

3.6
Legal Effects of National Code

If The National Code becomes a Schedule to the Act (as we have recommended in Recommendation 4) then obviously there are legal implications for providers who do not comply with it.  In the case that The National Code does not become a Schedule to the Act, then CAPA requires the wording of Section 40 be changed.  It currently states that 

“a student cannot bring into action against a registered provider for not complying with the code as this Act does not provide for any such action.”
  

The note in the Act does not make it clear that the student could however take action through other acts such as consumer protection Act if they were not happy with the course or provider. 

Recommendation 12:

That the note in Section 40 of the Act be altered to clarify that there is no preclusion from the student taking other action against courses or providers under other acts such as consumer protection acts.

4.
Increased Powers For DETYA And DIMA 

There are increased powers for authorised employees of both DETYA and DIMA to require the production of, to search for and inspect, and to seize relevant records of providers.  

While there are very detailed rules and regulations about how these searches are to be carried out, there are clauses which include:

· Have the powers to take photographs, inspect documents, operate equipment and remove equipment

· Authorised employees can enter premises with such force as is necessary and reasonable

· Any person on the premises may be asked to answer any question which may facilitate the exercise of monitoring the premises

These powers seem excessive and could be misused to the detriment of students.

Recommendation 13:

That the proposed increased powers given to DETYA and DIMA in relation to being able to search for and inspect, and in some cases seize relevant records of overseas students held by education providers not be granted.

Recommendation 14:

That DETYA and DIMA have powers to request the production of documents within a prescribed time frame, for example 2 days.  

5.
Automatic Visa Cancellation Scheme

Educational providers will be required to inform DIMA of any breaches in visa conditions relating to maintaining satisfactory attendance and/or academic performance and send written notice to the students requiring them to explain the breach within 28 days.  If this breach is not explained satisfactorily, the visa will be cancelled automatically.

The effect of this visa cancellation process is NOT dependent on the holder of the visa having received the notice.  If a student does not receive the notice requiring them to explain the breach within 28 days, and therefore does not present themselves before an officer to explain an alleged breach, their visa is still automatically cancelled.  

CAPA feels that the international student should initially report to the provider about an alleged breach in visa conditions because such a breach is initially a provider matter, relating to maintaining satisfactory attendance and/or academic performance.  Certain situations may be misunderstandings or mis-documentation about attendance or academic performance, and could be easily settled between the provider and the student, without DIMA becoming involved.  If the situation cannot be resolved at a university level, then it will be referred to DIMA.

In addition to an automatic cancellation process not being acceptable, the time frames of 28 days for compliance are also unreasonable, especially if the student is actually overseas (ie. at home on holidays) or needs to seek assistance in explaining the alleged breach. 

The student can apply for revocation of cancellation of a visa, by applying in writing to the Minister for Immigration and Multicultural Affairs.  The Minister may revoke the cancellation if the students prove that they did not in fact breach the visa conditions or that the breach was due to exceptional circumstances.  CAPA feels that there should be assistance available for students who need to apply for revocation of cancellation of a visa.  The creation of an independent ombudsman to mediate in circumstances of automatic visa cancellations and also if the students did not receive notification in time to apply for revocation would ensure that international students received fair treatment and help if necessary.

Recommendation 15:

That there be NO AUTOMATIC visa cancellation scheme.  

Recommendation 16:

That the initial notice of an alleged breach of student visa conditions be sent by the provider, requesting that the student report to the provider to explain the alleged breach, within 28 days.  If the issue is not able to be resolved by the student and the provider, then it is referred to the Department of Immigration and Multicultural Affairs.

Recommendation 17: 

That the time period for reporting to office should be longer than 28 days, possibly 56 days, and only begins when receipt of notice actually occurs.

Recommendation 18:

That there should be the creation of an ombudsman to appeal to for mediation of applications for revocation of cancellation of a visa. 

6.
Agents

CAPA supports the tightening up of regulation regarding.  ESOS legislation prior to 2000 has not included any implications for false representation of courses or providers.  This has meant that students have been mislead about courses, providers, facilities and local environment, with no-one being held accountable if they have been given misleading information, or even worse, had their fees stolen by an agent. 

The ESOS Bill 2000 defines an agent as: 

a person (whether within or outside Australia) who represents or acts on behalf of the provider, or purports to do so, in dealing with overseas students or intending overseas students

CAPA supports the use of this definition.  International students will benefit by having realistic representation of providers and courses and a body which is liable if the information provided is incorrect, or an agent absconds with students fees.

Recommendation 19:

That the definition for agents as proposed in the Education Services for Overseas Students Bill 2000 be legislated. 

Recommendation 20:

That if the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students does not become a Schedule to the Act, then clauses 42 and 43 from The National Code should be included in the legislation, (deleting the words “or reasonably suspect to be” from clause 43).  The clauses to be included are as follows: 

42.
The provider should not authorise an agent to use the eCoE system on their behalf, if the provider has concerns about the agent.  The provider will be held responsible for the conduct of an agent they have authorised to use the eCoE system.

and

43.
The provider must not accept or continue to use agents which they know… to be:

· Engaged in dishonest practices, including suggesting to overseas students that they come to Australia on a student visa with a primary purpose other than full-time study.

· Facilitating the enrolment of overseas students who do not comply with the conditions of their student visas

· Engaged in false or misleading advertising and recruitment practices.

· Using the eCoE system other than for bona fide students.

7.
Visa Length

Clause 12.2 in The National Code refers to the registered duration of courses listed on CRICOS.  Based on this list DIMA determines the length of the student visa to be granted.  CAPA has made suggestions about changes to this definition in comments submitted on the Exposure Draft of The National Code. (See appendix 1). If The National Code is accepted as a schedule to the Act then we would like this definition to be altered as outlined in this document. CAPA Outlines its reasons for The National Code being accepted as a schedule to the Act in section 3.1 of this submission.

If The National Code is not made a Schedule to the Act then the legislation needs to be amended so that the definition of the registered duration of a course is altered in accordance with CAPA’s recommendations on duration.

Changes are recommended for the following reasons:

· Anywhere between 0-100% of postgraduate courses are theses and/or assignment based, making the actual duration variable, beyond the control of students.

· Graduation ceremonies are a significant representation of achievement for students and no less so for international students. The current legislation only allows students to apply for an extension of their visa in the form of a temporary visa for the purpose of attending their graduation ceremony, this would normally be a visitor’s visa (with no work permit attached).  Hence, the choices currently faced by international coursework students include:

a)
 Return to their homeland at the conclusion of their classes and then pay for a return trip to Australia especially to graduate

b) 
Remain in Australia on a visitor’s visa, without a work permit, which means they face difficulties supporting themselves. 

· Examination processes creates prohibitive expenses.  If international research students are required to resubmit their theses they experience problems when they are not able to gain access to their supervisor/s and essential resources such as laboratories and libraries because they have returned home after submitting.  It is a common occurrence that students are asked to make changes, to varying degrees, to their theses.

The choices currently facing an international research student after they submit their thesis include:

a) Return to Australia to work with their supervisor/s.  This is expensive because costs include not only travel to Australia but also living expenses because there is no provision to re-enter on a student visa with work permits. 

b) Attempt to revise the thesis from their homeland, without access to their supervisor/s.  This may seriously jeopardise the quality and standard of research and in some cases, this may affect successful completion.  

c) Remain in Australia on a visitor’s visa, without a work permit, which means they face financial difficulties supporting themselves.

The White Paper, Knowledge and Innovation, places much emphasis on successful completion.  Artificial barriers such as visa impediments indicate a less than cohesive ‘whole of government’ approach.

Recommendation 21:

That the definition of registered duration of the course be amended to state that the course has not been completed until the student has graduated from their course.

This definition change should be included in the:

· National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students if it becomes a schedule to the Act,

or 

· Education Services for Overseas Students Bill 2000 if The National Code has not been made a schedule to the Act,

or as a last preference

· National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students alone.

8.
Other Visa Requests

It is stated in the Overview of the Explanatory Memorandum to the Migration Legislation Amendment (Overseas Students) Bill 2000 that one of the overall objectives of the package is “to ensure that overseas students are treated with equity and fairness”
.  Equity and fairness would be served by further amendments to the legislation package, particularly in regard to student visa conditions.

8.1
Short Term Visa Extensions For Academic Purposes

Students need to be able to extend their student visas for academic reasons including presenting papers, writing up papers for publication and attending their graduation ceremonies (if Recommendation 21 has not been accepted).  Currently students may apply for a temporary visa, normally be a visitor’s visa, with no work permit attached.  

The current system presents the following unsatisfactory options to international students:

· Return to their homeland at the conclusion of their course and then pay for a return trip to Australia especially to graduate, or complete academic work. This is expensive because costs include not only travel to Australia but also living expenses because there is no provision to re-enter on a student visa with work permits.

· Remain in Australia, to graduate or complete other academic work on a visitor’s visa, without a work permit, which means they face financial difficulties supporting themselves. 

· Attempt to complete other academic work from their homeland, without access to their supervisor/s.  This may seriously jeopardise the quality and standard of the work.  

Recommendation 22:

That short-term extension of student visas for academic purposes be provided, with the option for working rights.

8.2
Exemptions From Medical Examinations For Visa Renewals

When applying for extension of a visa, students are required to undergo a medical examination and X-Ray.  This is an expensive process, which cannot be claimed under Student Health Cover.  There are also health risks associated with X-rays, so these should be avoided if they are unnecessary.

Recommendation 23:

That there is no requirement for medical examinations (including X-rays) attached to an application for a student visa renewal.  

8.3
Automatic Work Rights and Removal Of $50 Work Permit Fee

Legislation changes, which took effect in 1998, mean that students and their dependents are no longer automatically granted permission to work in Australia. This change and the imposition of a fee for the application process causes hardship for students as they now have to wait until after they have commenced their studies before they can apply for a work permit, and it is also an added expense.  Additional problems are also created, such as difficulties when applying to get the telephone connected because they cannot supply a tax file number.  

Recommendation 24:

That the student visa applications be returned to pre-1998 status, such that student visas and work permits are a single process with no additional fee.
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1.
Introduction

CAPA would like to submit the following comments on the Exposure Draft of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students (the National Code).

The Council of Australian Postgraduate Associations (CAPA) is the national peak body representing Australia’s 140,000 postgraduate students including 23,400 international students.
  International students are integrally involved in CAPA through an elected International Students’ Officer position on the Executive Committee and International Students’ Committees at national and regional levels.  This Committee comprises representatives from all regions of Australia. The members of the national Committee identify and promote the specific needs of international postgraduate students. This is undertaken through a number of processes including regular regional consultations with international students. 
CAPA believes that International students are an important component of the postgraduate community. International postgraduate students provide great financial benefit to Australia, as well as adding to our country’s academic profile through individual research and global networking connections.  

This submission will first briefly outline CAPA’s concerns with the legislative status of the National Code and then will address specific sections of the National Code.

2. 
Legislative Status of the National Code

CAPA holds some major concerns about the legislative status of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students which we have outlined in our submission
 to the Senate Inquiry on the Education Services for Overseas Students Legislation Package (ESOS).  CAPA’s concerns include:

2.1
Review mechanisms

The National Code, which carries criminal code penalties, is not subject to legislative review. 
2.2
Consultation processes

Consultation about the National Code only includes State/Territory Government representatives.  CAPA believes peak industry bodies and student representative bodies including Council of Australian Postgraduate Associations (CAPA), National Liaison Committee (NLC) and International Student Advisers Network of Australia (ISANA) should also be consuted 
2.3
Establishment of the National Code

The Minister, in consultation with the States andTerritories, currently creates the National Code.  It should, at the very least, be created through agreement of a Ministerial Council such as MCEETYA. 
2.4
National Code details

The contents of the National Code is only vaguely suggested in the Education Services for Overseas Students Bill 2000 (the ESOS Bill 2000).  The exact contents should be specified in the Federal Act and also corresponding States and Territories Acts. 

2.5
Accreditation mechanisms

There is a better alternative to the establishment of the National Code. CAPA recommends the establishment of a single multi-jurisdictional accreditation body by the Commonwealth, States and Territories to set and monitor standards for higher education, including courses and providers for overseas students.  This body will be jointly controlled by the jurisdictions and its decisions will be binding on all jurisdictions.  This will ensure consistency in the provision of courses and services.

CAPA also suggests that a single national register of all courses accredited under State, Territory and Commonwealth jurisdictions should be created.  This register should list the accreditation status of all courses and providers and also note if they are accredited for use by overseas students.  This register should be easily accessible by international students to ensure students make an informed choice when selecting institutions (prior to enrolment).  

3.
The National Code: Specific comments

The following are comments on the specific content of the Exposure Draft of the National Code of Practice for Registration Authorities and Providers of Education and Training to Overseas Students.

3.1 
Expected duration of courses

International postgraduate students have stressed the urgent need for extensions to student visas (including working permits) to be made.  Such extensions would allow students to stay in Australia until a week after their graduation ceremonies.  These changes are required to meet the justifiable needs of international postgraduate coursework and research students. 
3.1.1
Graduation and prohibitive expense

Coursework students are currently burdened with costly travel between their homeland and Australia to graduate.  Graduation ceremonies are a significant representation of achievement for students and no less so for international students.  The proposed changes will allow them to remain in Australia until graduation.  The current legislation only allows students to apply for an extension of their visa in the form of a temporary visa for the purpose of attending their graduation ceremony, this would normally be a visitor’s visa (with no work permit attached).  Hence, the choices currently faced by international coursework students include:

a)
 Return to their homeland at the conclusion of their classes and then pay for a return trip to Australia especially to graduate

b) 
Remain in Australia on a visitor’s visa, without a work permit, which means
they face financial difficulties supporting themselves.  

To facilitate this change we envisage the need for changes to the current university systems.  These are detailed in section 3.1.4.

3.1.2
Assessment processes and prohibitive expenses

The proposed amendments will enable international research students to avoid additional difficulties which currently occur in regard to assessment processes.  For example, when international students are required to resubmit their theses they experience problems when they are not able to gain access to their supervisor because they have returned home after submitting.  It is a common occurrence that students are asked to make changes, to varying degrees, to their theses.

The choices currently facing an international research student after they submit their thesis include:

· Return to Australia to work with their supervisor/s.  This is expensive because costs include not only travel to Australia but also living expenses because there is no provision to re-enter on a student visa with work permits. 

· Attempt to revise the thesis from their homeland, without access to their supervisor/s.  This may seriously jeopardise the quality and standard of research and in some cases, this may affect successful completion.  The White Paper, Knowledge and Innovation, places much emphasis on successful completion.  Artificial barriers such as visa impediments indicate a less than cohesive ‘whole of government’ approach.

· Remain in Australia on a visitor’s visa, without a work permit, which means they face financial difficulties supporting themselves.

To facilitate these changes there is a need for changes to current university systems. These are discussed in section 3.1.4.

Definition of Course Duration

The National Code provides for the definition of the duration of courses as follows.  

12.2 The registration of a course on CRICOS must include its expected duration. The registered duration cannot exceed the time required for completing the course, and must not include any period of work-based training unless it is necessary in order to obtain the course qualification. Any of the latter such training must be included in the registered duration of the course on CRICOS.

CAPA welcomes this inclusion as it provides international students with a clear expectation of required time commitment to courses.  However, a number of concerns regarding the definition are identified and discussed below. 

Currently the visa length is calculated on the date that the university decides is the completion date for the course.  Thus the duration of a course (currently given as a time in weeks) only takes into account class time for coursework students or until the submission date for research students. However a course has not been completed until after the student has graduated.  This is particularly the case for postgraduate students where anywhere between 0-100% of their courses are thesis and/or assignment based making the actual duration variable, and variable beyond the control of students.

3.1.4
University Assessment and Graduation Procedures

In order to prevent international students experiencing disadvantage (as discussed above) the proposed changes need to be supported by a corresponding change in university assessment and graduation practices. The duration between completing a course and attending the graduation ceremony needs to be shortened, as does the time period between submission of thesis and assessment.  Guidelines about the maximum length of course listed on CRICOS, and therefore of student visas then need to make allowances for assessment guidelines and to set time limits with which the provider must comply.  (CAPA notes that most universities are alive to this issue and attempt to minimise the gap between final assessment and graduation).

In addition, international postgraduate students require their visas to extend until one week after their graduation ceremony to allow time for relocation to their home country.

Recommendation 1: CAPA recommends the National Code definition of registered duration of the course be altered to reflect that the course has not been completed until one week after the student has graduated from their course.  

Recommendation 2: CAPA recommends changes to university procedures and systems to reduce the duration between course cessation and graduation ceremonies.

3.2
Marketing and Student Information

The role of marketing and the provision of student information is critical to ensuring international students are fully informed of their choices and options.  CAPA welcomes some of these initiatives and also draws attention to sections of the Code which could be strengthened.

The relevant sections of the Code state:

The CRICOS registered provider is responsible for the following activities, whether conducted by (i) the provider, (ii) their agents, or (iii) those involved in the provision of a course under an arrangement with the registered provider. 

17 The provider must ensure that marketing of their education and training services is carried out with integrity and accuracy. It must uphold the reputation of Australian international education and training. No false or misleading comparisons should be drawn with any other provider or their courses. It must not contain any inaccurate claims of association with any other provider or organisation, or inaccurate advice as to acceptance into another course. 

18 Where another person or business provides a course under an arrangement with a registered provider, they may only advertise the provision of courses with the express permission of the registered provider, and must identify the registered provider and their CRICOS number. (The ESOS Act 2000 requires written materials to identify the registered provider and their CRICOS number.) 

19 Information supplied to prospective overseas students must be clear and accurate, and provided in a coherent package, in order to enable them to make informed decisions about the provider and the services they offer. This information should include: 

19.1 An accurate description of the courses offered, including content, accreditation status or level of qualification, duration, credit transfer, facilities, equipment, learning resources and methods of study (including field study or work placement) and assessment. Where another provider is involved in the provision of a course, this arrangement and the location of course delivery should be identified. 

19.2 An itemised list of all fees payable to the provider. 

19.3 Accurate information on the local living environment, including cost of living and transport. 

19.4 A description of student support services provided, including orientation, counselling and grievance procedures. 

19.5 The name of a student contact officer. 

19.6 The provider’s written agreement for refunds, if they have one. Any such agreement must meet the requirements of Section 0 of this Code. 

19.7 The minimum level of English language proficiency, educational qualifications and work experience required to undertake the course of study. 

20 Where the overseas student appears to have dependants or a spouse who may also study in Australia, the provider must give the prospective overseas student accurate indicative information on the requirement to pay fees for their education, including some indication of the cost of local options. 

CAPA supports provisions 17, 18, 19 and 20 where they strengthen the accountability of providers in regard to the quality and integrity of their marketing material.  We have had many reports of students being given inaccurate information and so are looking forward to a tightening of regulations.  The following specific changes will improve the provisions in this regard.
Clause 19.3 requires accurate information about living conditions but is worded vaguely.  The terminology “local living environment” should be replaced with a more prescriptive clause, listing the sort of information that should be provided to students, including location of campuses, the cost of living (including GST) and transport options in nearby suburbs. 

Clause 19.5 should be broadened to include contact details for the provider’s student contact officer including phone, fax, mailing address and email address, as the name by itself in not much use.  This information should also specify which campuses the contact officer represents. 

Clause 19.6 needs to specify which section of this Code it refers to. There is also a need for the information from providers to state clearly if they do not have a written agreement for refunds. 

Recommendation 3: CAPA recommends that Clauses 17 and 18 remain as suggested in the exposure draft.

Recommendation 4: CAPA recommends the follow changes to Clause 19:

· Clause 19.3 be altered to include “Accurate information on the location of university campuses, the cost of living (including GST) and transport options in nearby suburbs.” 

· Clause 19.5 be altered to include “The contact details for the provider’s student contact officer, including phone, fax, mailing address and email address.  This information should also specify which campuses the contact officer represents. ”

· Clause 19.6 be altered to specify the section of The Code it refers to and include an additional line inserted which says “If the provider does not have a refund agreement then they must include a clear statement notifying the student of this.”

3.3
Agents

CAPA supports tightening the regulation of agents by making providers accountable.  ESOS legislation prior to 2000 has not included any penalties for false representation of courses or providers.  This has meant that students have been misinformed by agents about courses, providers, facilities and local environment.  

3.3.1
Accountability

Currently no individual, company or institution is accountable if students have been given misleading information, or had their fees stolen by unscrupulous agents.  By making providers accountable for agents, the providers are more likely to monitor agents and their promotional material.  Overseas students will benefit by having realistic representation of providers and courses and a body which is liable if the information provided is incorrect, or the agent steals their fees.

The relevant section of the Code states:

42 The provider should not authorise an agent to use the eCoE system on their behalf, if the provider has concerns about the agent. The provider will be held responsible for the conduct of an agent they have authorised to use the eCoE system.

43 The provider must not accept or continue to accept overseas students recruited by an agent whom they know, or reasonably suspect to be:

43.1 Engaged in dishonest practices, including suggesting to overseas students that they come to Australia on a student visa with a primary purpose other than full-time study.

43.2 Facilitating the enrolment of overseas students who do not comply with the conditions of their student visas.

43.3 Engaged in false or misleading advertising and recruitment practices.

43.4 Using the eCoE system other than for bona fide students.

3.3.2
Definition of agent

The ESOS Bill 2000 defines an agent as “a person (whether within or outside Australia) who represents or acts on behalf of the provider, or purports to do so, in dealing with overseas students or intending overseas students.”

CAPA supports the inclusion of this definition in the Act.  However CAPA recommends that the whole National Code should be a schedule to the Act.  (Please refer to our submission on the ESOS legislation package
).

Recommendation 5: CAPA recommends that the clauses 42 and 43 remain as suggested in the exposure draft.  
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