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Mr John Carter
Secretary

Senate Employment, Workplace Relations,

Small Business and Education Legislation Committee

ACL Submission to the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee Enquiry into the Education Services of Overseas Students Legislation 2000

Background to ACL

ACL is one of the largest of Australia’s quality education and training organisations, committed to facilitating cross-cultural communication internationally, within the community and the workplace.

Since 1987 ACL’s core business has been the provision of English language education and training programs, initially servicing the international student market.  Increasingly since the mid 1990’s ACL has provided English language, literacy and numeracy training for Australians. Since July 1998, ACL, in consortium with two universities and two adult community colleges, has delivered a significant portion of the Adult Migrant English Program (AMEP), the largest federally funded English language program for migrants and refugees in the world.  Annually ACL and its consortium partners deliver programs to over 12,000 students.  ACL achieved an excellent record of course outcomes.

Since 1998 ACL has conducted an English language centre in Vietnam in cooperation with Vietnam National University – Ho Chi Minh City.  In March 2000 ACL, in conjunction with a Chinese partner, offered an International Business English course for MBA students at Peking University. In mid 1999 ACL and the University of Western Sydney established a joint venture private college, Sydney West International College, to provide academic pathways to undergraduate and postgraduate courses at UWS.  The college also provides vocational pathways to employment and career enhancement through a range of certificates and diplomas.  

ACL is an organisation focused on the use of multimedia and the Internet.  As well as commencing to develop its own online resources, in early 1999 ACL became the first language centre worldwide to deliver Planet English, a multimedia course combining CD ROM and internet media.  In June 2000 ACL launched its first online English website ACL EnglishNet.
ACL has been ISO 9001 certified for all areas of its business since 1996. In 1998 the company was listed by BRW as the 14th fastest growing private company in Australia. In the 2000 awards ACL was listed at number 33.

ACL Submission to the Senate Employment, Workplace Relations, Small Business and Education Legislation Committee Enquiry into the Education Services for Overseas Students Legislation 2000

ACL supports the Migration Legislation Amendment (Overseas Students) Bill 2000, contained in the Education Services for Overseas Students Legislation Package, and requests that this Bill be passed without amendment.

ACL supports in principle the introduction of measures to strengthen the regulatory framework for the international education sector.  However, ACL has major concerns and reservations in relation to a number of matters contained in the Education Services for Overseas Students Bill 2000.  These concerns are detailed in a submission presented by English Australia (EA) to the Committee.  ACL endorses the English Australia submission.

In summary ACL’s concerns are:

1. Review
ACL is very concerned that the Bill contains no sunset clause and/or commitment to review the impact of the legislation after an appropriate period of time.  

ACL requests the Committee to ensure a comprehensive and independent review of the legislation and its effects within a period of three years of Royal Assent.

2. Exemptions
According to section 22 (3) of the Bill, exemptions from some requirements of the ESOS Act are to continue.  The majority of CRICOS registered institutions are granted exemptions from some requirements of the Act, thus creating an unfair, anti-competitive advantage to those institutions such as ACL vis-à-vis institutions which are required to comply with all requirements of the Act.  Criteria applying to such exemptions are not clearly stated and have not been made widely known within the international education sector.  

ACL seeks the Committee’s support in ensuring that, if exemptions to some requirements of the Act are to continue, the Department of Education Training and Youth Affairs distribute details and criteria relating to all types of eligibility for exemptions to any aspects of the Act.  

3. Tuition Assurance Schemes

Clause 22 of the Bill requires registered provides to be members of a Tuition Assurance Scheme (TAS). ACL strongly opposes compulsory TAS membership for the reasons outlined in English Australia’s submission. 

It is ACL’s understanding that compulsory TAS membership will reduce the ability of TAS operators to implement and maintain membership criteria aimed at higher standards than those which should be required in order for institutions to provide tuition to international students.  

EA membership is an indication of quality above and beyond that which should be required in order for providers to operate in the industry.  The EA is currently able to refuse membership to any provider if the EA has doubts that the provider will meet the EA’s membership criteria. 

By clause 22 requiring membership of a TAS, the integrity of a TAS is placed at risk because non-membership is considered to be a breach of the regulations.  Such a policy would markedly diminish the rights of a TAS to refuse or cancel membership of a provider considered to be unacceptable under the conditions for TAS membership, which in unacceptable.

ACL request the Committee to ensure that clause 22 is deleted from the Bill.

4. Fidelity Fund - Special Levies
ACL is extremely concerned about the proposed facility for the Fidelity Fund Manager to impose special levies upon institutions which are required to subscribe to the Fidelity Fund.  

It is particularly disturbing that the imposition of special levies may be made possible by the Act in the early years of the fund. The contagion risk factor in the early years of the fund has not been adequately addressed.

ACL seeks the Committee’s support in ensuring that the government provides adequate seed funding and a guarantee of the fund in the fund’s early years so that special levies are not necessary. 
5. Calls on the Fund 
ACL is concerned that there are not clear criteria relating to circumstances which may result in calls on the fund.  
ACL seeks the Committee’s support in ensuring that clear criteria relating to all circumstances which may result in calls on the fund be provided.

6. The Fund Manager
The powers to be given to the Fund Manager are unacceptable.  It appears, for example, that in order to levy the above-mentioned special levies the Fund Manager may not be required to refer the matter for approval to the Contributions Review Panel.  Section 77 (1) empowers the Fund Manager to determine whether a course is suitable for the placement of a displaced student. An industry association or registration/accreditation body is best qualified to make such a determination (as has been the practice up to now).

The Committee is requested to amend the Bill so that the Fund Manager is required to seek the approval of the Contributions Review Panel in order to impose a special levy under all circumstances and that a more appropriately qualified person or organisation be empowered to determine whether a course is suitable for the placement of a displaced student.  

Section 26(1) is too broad and would require ACL to know what is ‘in the mind’ of the Fund Manager.  ACL would be required to ‘tell the Fund Manager as soon as practicable of any matter that might cause the Fund Manager to increase the amount of contribution the provider would be required to pay for that or a later year.

The Committee is requested to amend the Bill so that the matters which might cause a Fund Manager to increase the amount of contribution are more clearly defined.

7. Audited Financial Reports
Section 80 of the Bill requires the Fund Manager to provide the Minister with audited financial reports. However, the Bill does not require the Fund Manager to provide audited financial reports to the Contributions Review Panel.  Transparency and disclosure by the Fund Manager will be necessary in order to enable the Contributions Review Panel to fulfil its obligations.

ACL requests the Committee to require that the Bill be amended to require the Fund Manager to provide audited financial reports, audited by an independent/external auditor, to the Contributions Review Panel.

8. Contributions Review 
I understand that the industry’s four main TAS operators have raised grave concerns regarding the composition of the Contributions Review Panel. Those concerns do not appear to have been adequately dealt with.

More importantly the proposed assurance fund increases the exposure of TAS’s and their members, vis-a-vis the current requirements.  For example, under the current requirements, as a member of the EA TAS ACL is in no way subject to financial burden resulting from activities of non-TAS operators. Under the proposed scheme, however, higher contributions for TAS members may be made necessary by the closure of non-TAS members. Furthermore, under the current scheme, members of one TAS are in no way subject to financial burdens resulting from members of another TAS.  Under the proposed scheme, however, if one TAS proves to be unable to place students in the event that one or more of its members closes, calls on the fund will occur and this may well result in higher contributions to the fund for all subscribers, including members of other TAS's which have created no calls on the fund.  

ACL supports the proposition that the main TAS operators should each be empowered to select a representative for appointment to the Contributions Review Panel. The TAS’s, or the associations which operate them, are well placed to identify the most suitable people from among their organisations to participate on the Panel and provide the Panel with industry expertise.  

The Committee is requested to require that the Bill be amended to ensure that each of the four TAS operators are represented on the Contributions Review Panel and that the four main TAS operators are empowered to select their representatives on the Panel.  

9. The National Code
The EA is concerned that the Bill and Explanatory Memorandum appear to have been prepared on the presumption that the Code is fair and acceptable to industry and therefore providers. Whilst ACL is strongly supportive of a National Code I understand that the Code has not yet been agreed between the Department and industry and, in consultations to date, industry (across all sectors) has indicated gaps and deficiencies in the draft.

ACL requests that the Committee not pass the Bill until government and industry have agreed to a National Code.

10. Changes to the Code
ACL is also concerned that, if a Code which obtains the support of the industry is introduced, the Bill proposes the Minister be able to change the Code after consultation with States (Section 42).  No requirement for consultation with the representatives of providers has been included in the Bill.  Furthermore, it is worrying that only consultation, not agreement, may be required to effect changes to the code.

ACL requests the Committee’s support for requiring consultation and agreement between the Department and industry for changes to the Code.

11. Student Address

Section 21 (2) of the Bill requires that providers must keep a record of each student’s current residential address.  ACL is concerned that the Bill appears to be written in such a way that a provider may be held responsible if a student has failed to notify the provider of any change of address.  ACL should only be responsible for maintaining records of students’ residential addresses, as notified by the students.  The responsibility for ensuring that a provider is provided with a student’s current address should rest with the student.

The Committee is requested to amend the Bill in order to require that providers must keep a record of the residential address most currently provided by each student. 

12.  Suspension or Cancellation
Sections 87 and 90 of the Bill enable the Minister to suspend providers from the CRICOS register. It appears, however, that a suspension may last indefinitely.  A time limit should be placed on suspensions from the CRICOS, so that after a specified period of time a suspension, if not lifted, becomes a cancellation and the provider concerned should be required to apply for CRICOS registration as a new applicant if they wish to be reinstated on the CRICOS.  

The Committee is requested to require the Bill be amended to allow for automatic cancellation from the CRICOS if a provider has been suspended from the CRICOS for a specified period of time.

13. Agents

The definition of ‘agent’ in the Bill is too broad.  The words ‘or purports to do so’ should be removed.  ACL should be held accountable only for the acts of agents whom it has appointed to act on its behalf and to whom ACL pays a fee for service.  Providers should not be subject to penalties and sanctions in cases where they have no knowledge of the actions of a third party, either on-shore or overseas, purporting to represent them.

The Committee is requested to require the Bill be amended to remove the words ‘or purports to do so’ in the definition of ‘agent’.

14. Conditions imposed under the Act

Section 11(d) refers to a provider which ‘has ever had a condition imposed on his, her or its registration under this Act’.    ‘Condition’ is not defined.  There may be instances where a provider has had a minor condition (eg. Need to amend course title in promotional brochure on next reprint) imposed by the state accrediting body several years in the past and inadvertently neglects to tell the Secretary.  The provider would be in breach of the Act and be exposed to penalties under Division 1 of Part 6.

The Committee is requested to require the Bill be amended to include a definition of ‘condition’ in section11(d).

15. Clause 93 (1) (d) (i)

The period of notice, ie. ‘at least 24 hours’ in unreasonable given the nature of the industry and may be unreasonable in certain circumstances, particularly as a notice may be served at an individual’s place of residence and that individual may be overseas at the time.

The Committee is requested to ensure that the period of notice is extended to 72 hours.
16. Powers under the Act

Given the extensive powers being granted to Government related to application of the Criminal Code, cancellation and suspension of providers, and powers to enter and search premises, it is essential that sufficient time is allocated to a thorough debate of these powers to ensure that there will be no unintended consequences of their application.

ACL urges the Committee to take measures to ensure that the legislation which is finally passed takes all pertinent matters into account and results in legislation which is beneficial to Australia, to reputable and ethical providers in Australia’s international education sector, and to genuine international students who come to Australia for their education.

Helen Zimmerman

Managing Director

17th October 2000
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