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Summary of Recommendations

1 General Financial Impact

ACPET recommends that it be provided with the actuarial advice and associated papers and that it also be allowed time to consider the impact of such actuarial calculations on the commercial viability of its members. 

2 Fund Manager Fees

ACPET recommends that the main Bill should be amended to insert the basic criteria which will govern such a sensitive area of fee imposition and that this be done by legislation and not regulation.

3 Assurance Fund Contributions

ACPET recommends that these issues be clarified and resolved prior to the Bills proceeding and that the Bills be amended so as to ensure a maximum percentage contribution level having regard to the financial viability of the private providers.

4 Administration Costs of the Fund

ACPET, as the major TAS operator, is unable to support the Assurance Fund proposal as set out in these Bills until such time as revenue and costs of the proposed Assurance Fund have been identified and have been able to be studied by the industry itself.

5 Offence of Promoting a Course not being a Registered Provider

ACPET recommends that the Bill be amended to (a) delete the criminal clause; (b) insert a civil offence clause and (c) expand the defences under this section so that “reasonableness” is included and that “no intent to mislead” is spelled out clearly.

6 Giving Information about Accepted Students

ACPET recommends that the Bill be amended to ensure that reasonable regard is had to the fact that providers are dealing with young people far away from home in a country with foreign customs and often a foreign language.

7 Sending Students Notice of Visa Breaches

ACPET requests that the main Bill be amended to allow the provider to notify DIMA who will then have the responsibility of sending out notices of breaches of the law.

8 Record Keeping

ACPET recommends that this section be amended by the use of wording such as “The records must consist of each accepted student’s most current residential address (as provided by the student) and any other proscribed by the regulations” or alternatively by importing into the Bill the wording in Section 32 of the draft National Code.

9 Registered Providers must belong to a Tuition Assurance Scheme

ACPET recommends amending the main Bill to ensure that providers will not be commercially crippled by a mechanism designed to protect them and that the development of appropriate amendments be undertaken in genuine consultation with the peak bodies of the industry.

10 Special Levies for the Fund

ACPET recommends that this section be amended to ensure that that part of the industry which is paying the Bill is assured of a significant representation on the Panel in line with the principal adopted for producer-funded boards in the primary industry sector.

11 Disclosure obligations of registered providers

ACPET recommends that the legislation be amended to ensure that notifiable events be clearly spelt out in the legislation.

12 Provider Default

ACPET recommends that this section be amended to ensure that there is a clause which says the default occurs unless there is a reasonable excuse as to why the course did not start on the day agreed.

13 Regulations may prescribe penalties

ACPET recommends that the Bill be amended to insert a definition of criminal culpability so that offences are “not indictable” at least or “civil offences” at worst.

14 Establishing the National Code

ACPET recommends that the Bill be amended to ensure that the National Code is established in such a manner as to enable Parliamentary scrutiny of both the initial code and any subsequent changes.

ACPET recommends that the Bill be amended to ensure that the industry is consulted on the initial code and on any subsequent changes and that sufficient time be required by legislation for this consultation to be meaningful.

15 Terms and Conditions of Panel Members

ACPET recommends that all remuneration decisions should be taken at arms length through the Remuneration Tribunal and that the Bill be amended accordingly.

16 Procedures of the Panel

ACPET recommends that the Bills be amended to ensure that industry interests are heard at all parts of the decision-making chain.

17 Making a Call on the Fund

ACPET recommends that constructive consultations be undertaken prior to the Bill being debated by the Senate to enable the House to be appraised of the industry’s position on a wide-range of questions thrown up by this legislation package.

18 Audit Report

ACPET recommends that the legislation be amended to ensure that a copy of the Audit Report is delivered to all peak bodies of the industry.

19 Suspension and Cancellation

ACPET recommends that the Bill be amended to establish a mechanism whereby a provider is able to seek reinstatement to ensure that a suspension does not become a de facto cancellation.

20 Sunset Clause

ACPET recommends that the three yearly cycle of reviews by the Parliament be reinstated to ensure that the regulatory regime that is imposed works to benefit all aspect of the international student industry.

21 Global Recommendation

ACPET, therefore, urges the Committee to seek deferral of the package to enable constructive dialogue to take place and for the government to be in a position to present to the Parliament an amended package of Bills in sufficient time for the Parliament to consider and pass the legislation prior to the sunset clause in the current legislation taking effect in January 2002.

Background

Introduction

Over the past 10 months, the various peak education industry associations, acting collaboratively as the Affiliation of International Education Peak Bodies (AIEPB) have been actively involved in a process of consultation and negotiation with DETYA over the proposed changes to the Education Services for Overseas Students Act and associated immigration matters for international students.

ACPET, as the largest provider of tuition assurance for non-exempt providers, has been keen to see changes made to the Act that strengthen and support both the integrity and the viability of the private education sector of the overseas student market.

When ACPET last appeared before this Committee in 1998, we argued strenuously for the need to amend the Education Services for Overseas Students Act to prevent abuses in the system but, unfortunately, our view did not prevail.  

ACPET Commissioned Report

After the last inquiry, ACPET commissioned a report from independent education consultants.  Our consultants were asked to produce a system with the following criteria in mind:

· increased industry self-regulation

· maintaining a legislated enforced approach 

· a reduction in compliance costs through increased efficiencies

· an increase in the protection afforded to students

· a risk-management structure to be incorporated within the new system

In collaboration with the industry, the final report elaborated a system to meet these criteria and ACPET provided a copy of this report to all interested parties including to DETYA and directly to government, opposition and Democrat parties.  

ACPET’s report which argued for the adoption of an industry funded and managed Fidelity Fund has been utilised in some small part as a basis for this legislative package.

Industry Self-regulation

It is important to point out that in the ACPET scheme, the concept of fidelity or assurance fund sat within a larger integrated scheme of industry self-regulation.  

Obviously, the model for the fidelity fund which has been put forward by government  is fundamentally at odds with the original ACPET submission with the Explanatory Memorandum going into great lengths to explain why this industry should not be allowed to be self-regulated.  

We totally reject the assertion at E2 of the Explanatory Memorandum which states that “Industry is not seeking self-regulation”.  

As the Association representing a large part of the industry, we stand ready to regulate our own activities and have presented a coherent scheme which would enable us to do so in an efficient and, more importantly, an effective manner.

For example, in the ACPET proposal, the Fidelity Fund was to be funded and managed by the industry.  The tuition assurance scheme operators and peak bodies are the industry experts in this area and over the past 6 years have efficiently handled any and all member collapses without government assistance.

Along the legislative pathway to the current proposed Education Services for Overseas Students package, it appears that DETYA have forgotten that we are already a highly regulated industry.  

The real problem has been the inability, or lack of determination, of the various government departments to use their existing legislative powers under the Education Services for Overseas Students Act 1991 to suspend or cancel the CRICOS registration of a provider who fails to comply with the requirements of the current Act. 

The issue is that, no matter what draconian legislation is implemented, those inclined to bend the rules and system to suit their own needs will just find another way to do so. 

What in effect happens is that the honest providers are once again forced to pay for the actions of a few dishonest registered providers.  To combat this, there needs to be both a willingness to act coupled with an intimate knowledge of the industry.  

The honest providers are the ones who suffer by the actions of the dishonest and are more than willing to ensure that the industry is scrupulously administered.  

Those who work in the industry are also the ones who know what is happening but do not have the power to act.

For example, since the last time ACPET appeared before the Committee, a provider was allowed to continue operating to the point of major damage to the reputation of Australian education particularly in India.  Despite having been expelled from ACPET and ACPET TAS, having notified the appropriate authorities of the reasons for our expulsion action.

Obviously, we know better than anyone else, including DETYA, what is happening in our industry. 

Why then are we, yet again, denied the opportunity to regulate our own industry?

Other kindred groups, such as the Migration Institute of Australia, have been given that right by this Parliament and now run the government-legislated Migration Agent Registration Authority – an excellent model for this sector of the industry.

Since this model had been legislated for by this Parliament, we thought that there was a commitment to allowing industry to show what it was able to do.  This package of Bills moves in the exactly the opposite direction. 

Co-operative Approach

ACPET wishes to emphasise that it is committed to working with the government in formulating the legislation necessary for the well being and integrity of our industry.  

During the consultative process with both DETYA and DIMA, AIEPB as a group and the individual peak bodies in their own right, have raised issues of the utmost concern over the proposed legislation.

Unfortunately, many of these concerns remain.  

For our part, we wish to make clear that we found the discussions with DIMA to have been beneficial.

Obviously, the AIEPB has not been able to achieve full acceptance of all its proposals or suggestions.

DIMA Negotiations

However, when DIMA were unable to move on an issue, the peak bodies were made fully aware of the underlying reasons behind their decision and, generally, a mutually acceptable compromise was able to be reached between DIMA and the AIEPB and intent of this compromise expressed in the draft versions of the DIMA Bills.

DETYA Negotiations

The negotiations with DETYA have been a far more difficult consultative process.

We were often informed that issues raised by the peak bodies would be considered only to find that absolutely no changes or variations were considered when compiling the final draft.  

Despite the consultations, we seem to have been unable to actually affect any real changes on the policy underpinning the drafting of the Education Services for Overseas Students Bill 2000.

ACPET Approach

As the largest representative of private, non-exempt providers, ACPET, has a responsibility to its members to work to ensure that any new legislation that impacts on the industry does so in a positive manner.  It is of no use to anyone, including the government, to see such a large and important export industry destroyed by over regulation.  

After a review of the legislative package before the Committee, ACPET believes that the current proposals do not adequately address the problems of the industry with regards closures.

According to C1 of the Explanatory Memorandum "Since 1995, there have been 11 cases of collapse or voluntary liquidation amongst non-exempt providers. (493 providers according to B2) Of these, seven involved the placement of students by a TAS, two involved lengthy insurance payouts and two involved no students".

ACPET believes these statistics confirm the effectiveness of the industry’s self regulation through the tuition assurance schemes.

Further C1 states “the number of collapses is not large, however each time a provider collapses there are insufficient funds or delayed insurance payouts, there is considerable publicity on and offshore, with the potential to damage the reputation of the entire industry and encourage prospective students to choose a study destination other than Australia”.

ACPET argued this before the Committee during the last review of the current ESOS Act and presented a comprehensive industry-based scheme for effectively dealing with the situation by those who know the industry and have its welfare at heart – the industry associations.

ACPET has presented a number of recommendations seeking specific amendments to the legislative package before the Committee.  These recommendations should not be taken as an agreement by ACPET to the overall scheme presented by these Bills.  Rather our recommendations are an attempt to improve on what we consider to be the second-best option.

However, if the Parliament proceeds with the proposed legislation, then ACPET urges the Committee to recommend that there are no exemptions under Section 24(2) and that all registered providers be required to contribute as the Assurance Fund.  The basic argument presented for this Fund is that it protects the reputation of the whole industry and not just the non-exempt providers.  If this is the case, then all should contribute. 

Concerns and Recommendations

General Financial Impact

Perhaps the most significant concern has to do with the potential financial impact of the new Education Services for Overseas Students Bills on private non-exempt providers.  

The vagueness that surrounds the funding and associated costs of the Assurance Fund provide no guarantees to providers that the levy imposed will not exponentially increase to such a level that many reputable businesses will be forced to close.

Due to the fact that non-exempt providers must maintain tuition assurance scheme membership with its associated expenses and that the Bill provides the opportunities to exempt providers, we are concerned that the number of people left in the pool is unknown and the imposition to support the running of the fidelity fund onerous in the extreme.

ACPET believes that the consultations with industry that this Committee recommended in its last report should have included the ability to comment on the projected costs, of the assurance scheme.

However. the actuarial advice referred to in E5 of the Explanatory Memorandum was not provided to ACPET.

ACPET Position

ACPET recommends that it be provided with the actuarial advice and associated papers and that it also be allowed time to consider the impact of such actuarial calculations on the commercial viability of its members. 

Fund Manager Fees

ACPET is also concerned about the extremely open parameters for the Fund Manager in regards imposing special levies or increasing the annual levy percentage.

ACPET Position

ACPET recommends that the main Bill be amended to insert the basic criteria which will govern such a sensitive area of fee imposition and that this be done by legislation and not regulation.

Assurance Fund Contributions

The explanatory memorandum to the Education Services for Overseas Students Bill 2000, in Table 4, proposes a assurance fund contribution base of 0.05% for a tuition assurance scheme member and 0.40% for a non-member whereas Section 22 (1) of the Bill states that all registered providers must belong to a tuition assurance scheme. 

Section 22 (3) provides for the regulations to exempt providers from the requirements of this section.  

Minister Kemp, in his letter to AIEPB of 6 October 2000, suggests that the exemption will continue for institutions receiving government funding.

Section 24 (1) provides that a registered provider must pay an annual Fund contribution.

However subsection (2) may exempt a registered provider from the requirement to pay annual Fund contributions.

ACPET has assumed that those registered providers exempted under Section 22 (3) will be those exempted under this Section 24 (2). 

This being the case the indicated contribution level of 0.05% will be insufficient to cover all the costs involved in running the Fund as suggested by the requirements imposed on the Fund Manager as set out in the Bill.

ACPET Position

ACPET recommends that these issues be clarified and resolved prior to the Bills proceeding and that Bills be amended so as to ensure a maximum percentage contribution level having regard to the financial viability of the private providers.

Administration Costs of the Fund

We refer you to B6 Cost Recovery in the Explanatory Memorandum where it states that the “ direct cost of DETYA of administering the Education Services for Overseas Students Act is approximately $1.1m per annum”. 

ACPET believes that the potential costs imposed on the industry under this proposed Bill may well be multiples of this amount. 

As previously stated, ACPET has requested, but not received, copies of the preliminary actuarial advice obtained by DETYA referred to in the Explanatory Memorandum.

Consequently, we do not know either the fee income or the costs projections used to arrive at the proposed base contributions figure of 0.05% of fee income. 

In ACPET’s original submission, it was thought unlikely that in the early years the fund could be sustained by non-exempt registered providers without a contribution or a guarantee from the government because otherwise the level of individual provider funding that would be prohibitive.

Given that ACPET recommended an industry fund and not a government fund funded by the industry and that the costs of an industry run fund would be lower than those now proposed, we are greatly concerned that the funding of the Assurance Fund will be at the expense of sacrificing the very livelihood of private providers.

Minister Kemp, in his letter referred to above, has suggested that the government provide once only seed funding of $1m. 

ACPET believe this figure will be totally inadequate to finance the Fund at a level required to meet potential liabilities as set out in this legislative package.

ACPET Position

ACPET, as the major TAS operator, is unable to support the Assurance Fund proposal as set out in these Bills until such time as revenue and costs of the proposed Assurance Fund have been identified and have been able to be studied by the industry itself.

Offence of Promoting a Course not being a Registered Provider

Division 1 Part 2 8

A literal reading of this clause suggests that a non-provider merely inviting an overseas friend to study in Australia would be guilty of an offence as would a state Premier seeking to promote education in his/her state. 

The word “invitation” is not defined within the Bill.

ACPET’s Position

ACPET recommends that the Bills be amended to (a) delete the criminal clause; (b) insert a civil offence clause and (c) expand the defences under this section so that “reasonableness” is included and that “no intent to mislead” is spelled out clearly.

Giving Information about Accepted Students

Part 3 Division 1 19 (2) 

This provision requires a provider to notify the Secretary with particulars of any breach by an accepted student of a student visa condition relating to attendance or satisfactory academic performance as soon as practical after the breach occurs.

If a student misses 1 out of 4 classes in their first week, they are technically in breach of their visa conditions. 

This approach simply ignores the realities of studying in a foreign country.

Surely it is better to review the students situation after the first month since many students encounter homesickness and/or difficulties with accommodation which may affect their attendance temporarily.

This legislation does not encourage a humane approach to students nor does it reflect the realities of dealing with young people in a foreign country.

We spend public funds to attract students and then treat them in what might best be described following the Olympics in an un-Australian fashion. 

ACPET Position

ACPET recommends that the Bill be amended to ensure that reasonable regard is had to the fact that providers are dealing with young people far away from home in a country with foreign customs and often a foreign language.

Sending Students Notice of Visa Breaches

Division 1 Part 3  20 (1)

Despite the fact that this legislative package proposes more government regulation and more costs by way of fees and charges to pay for this government regulation, providers will be required to carry out a whole range of new regulatory tasks which will carry not only additional compliance costs on top of the government charges but also penalties for non-compliance.  

ACPET suggested to DIMA that a pro-forma breach notification document be attached to the e-CEOS system and we received a draft version of this document and discussions are continuing.

However, we have no indication in this legislation that this proposal will be adopted and hence providers face not only compliance costs but also exposure to legal action from the student if the document is inadvertently filled out incorrectly.

ACPET believes that it is entirely inappropriate for a private person or company to have the responsibility of notifying a non-citizen that they are in breach of Australian law.

ACPET Position

ACPET recommends that the main Bill be amended to allow the provider to notify DIMA who will then have the responsibility of sending out notices of breaches of the law.

Record Keeping

Division 1 Part 3 21 (1), (2), (3) and (4)

ACPET is concerned that the wording of this section is so open to interpretation.

On one reading, it can suggest that the provider continually question students regarding their address and inform DIMA of any changes.  

Given the practicalities of overseas student life in Australia, this process is likely, of itself, to generate significant compliance costs with very little hope of being fully effective.

ACPET believes that the obligation should be placed upon the student to notify change of address to the provider and on the provider to maintain a record of the address provided.

This ACPET believes would bring this Bill into line with the Migration Act provisions on student visas.

ACPET Position

ACPET recommends that this section be amended by the use of wording such as “The records must consist of each accepted student’s most current residential address (as provided by the student) and any other proscribed by the regulations” or alternatively by importing into the Bill the wording in Section 32 of the draft National Code.

Registered Providers must belong to a Tuition Assurance Scheme

Division 1 Part 3 22 (1)

ACPET believes that this area requires clarification in the legislative package.

At 22 (1) the main Bill states that a registered provider must at all times be a member of a tuition assurance scheme.

In earlier drafts circulated to ACPET, the premise was that tuition assurance scheme members would be in a lower risk category of a 2-tier system in which non-members would be risked assessed and levied at a much higher level.

It now appears that all non-exempt providers must be in a tuition assurance scheme whereas previously some were not in such a scheme because (a) they held insurance; (b) the courses that they offered were not able to be matched in a such a scheme; (c) they had parent organisation guarantees or (d) they may have been expelled from a scheme for breach of the membership criteria.

If it is the case that all non-exempt providers must be in a TAS, then this raises the question of sustainability of the fidelity Assurance Fund since the contribution table shown to the AIEPB and set out in the Explanatory Memorandum is heavily weighted against the higher risk non-members. 

If the contributions as given and the membership of the compulsory tuition assurance scheme proves insufficient to maintain a viable fund then the logical conclusion would be that the fund manager would be required to increase levies across the board, forcing the reputable providers to cross subsidise the dishonest and disreputable providers.

In addition, there is nothing in the proposed Bills which states the requirements and/or obligations of a tuition assurance scheme nor is the legal capacity for such schemes to refuse membership (and subsequently prevent a provider from going into the overseas student business) clarified.

ACPET Position

ACPET recommends amending the main Bill to ensure that providers will not be commercially crippled by a mechanism designed to protect them and that the development of appropriate amendments be undertaken in genuine consultation with the peak bodies of the industry.

Special Levies for the Fund

Division 1 Part 3 25 and Division 3 54 (2), (5)

This clause also relates to Division 5 Subdivision C concerning special levies and other sections concerning the powers of the Fund Manager.

These sections are of most concern to private non-exempt providers who, in reality, are the sole funding source for the Fund.

The complete lack of control by the contributors over the expenditure from the Fund is of the gravest concern to ACPET members.  

Currently, ACPET’s members are being required to invest in a Fund in which the Fund Manager had (a) no accountability to the actual stakeholders; (b) can increase contributions as he/she deemed fit and (c) from which there is no guarantee of a return on investment.  

It is for this reason that ACPET stresses the need for the contributors to be represented on and protected by the Contributions Review Panel.

Section 54(2) provides for a panel of 10 people appointed by the Minister, at least 5 of who, in the Ministers opinion, represent the interests of providers section 54 (5).

Legislation covering numerous primary industry areas require that Minister to consult with the appropriate industry body when appointing industry representatives to such important boards.

ACPET believes that the current wording of the Bill means that all 5 persons purporting to represent the interests of providers could all be appointed from exempt providers such as universities or TAFE colleges who seemingly will not contribute one cent to the Fund. 

Such persons are direct competitors of the private providers and would have a direct and obvious conflict of interest when it comes to setting fees for their competitors.

With that in mind, industry in the form of the tuition assurance scheme representatives would be by far the more appropriate persons to have on the Panel as representatives of the stakeholders.  

Over the past several years, the peak bodies and their tuition assurance scheme operations have shown their ability to manage college collapses efficiently and effectively.  

ACPET and ACPET TAS as the major players and the largest of the industry experts in this area are concerned that the current legislation will fail to deliver if it is again left to financial advisers and the bureaucracy without industry input and influence.  

Verbal guarantees of industry representation on the Contribution Review Panel are not sufficient both governments and bureaucrats change while this legislation, without a sunset clause, is likely to be governing the industry for many years to come.

Clause 54 (6) seems to envisage that, after the initial appointment of the Panel, it is open to a Minister at some time in the future to have no members representing the providers merely by “consulting” with the industry prior to gazetting regulations.

ACPET Position

ACPET recommends that this section be amended to ensure that that part of the industry which is paying the Bill is assured of a significant representation on the Panel in line with the principal adopted for producer-funded boards in the primary industry sector.

Disclosure obligations of registered providers

Part 3 Division 1 26

A registered provider who is required to pay an annual fund contribution for a year must tell the Fund Manager as soon as practicable of any matter that might cause the Fund Manager to increase the amount of contribution the provider would be required to pay for that or a later year.

This puts a very onerous responsibility on providers since failure to notify under this subsection is an offence under Section 108 with a maximum penalty related to a breach of section 26 (1) or (3) being imprisonment for 12 months. 

This puts an ongoing responsibility on providers if their fee income increases due to more students to notify the Fund Manager since more students will increase the amount the provider would be required to pay for a later year. 

Surely this cannot be intended.

ACPET Position

ACPET recommends that the legislation be amended to ensure that notifiable events be clearly spelt out in the legislation.

Provider Default

Part 3 Division 2 27 (1) (a)

Many of ACPET’s city-based members are in high rise buildings and one can well imagine an evacuation caused by a faulty fire alarm would put such a private provider in default as would any one of hundreds of unforeseen events that may either delay the start of a course or prevent a student starting on an agreed day.  

ACPET Position

ACPET recommends that this section be amended to ensure that there is a clause which says the default occurs unless there is a reasonable excuse as to why the course did not start on the day agreed.

Regulations may prescribe penalties

ACPET understands that the Acts Interpretation Act would make these regulations disallowable.

However, ACPET believes that the legislation should indicate what the Parliament intends rather than leave this to subsidiary legislation.

ACPET Position

ACPET recommends that the Bill should be amended to insert a definition of criminal culpability so that offences are “not indictable” at least or “civil offences” at worst.

Establishing the National Code

Part 4 37 (1)

The National Code will become the primary document governing that part of the operation of private providers’ business concerned with international students and, as such, it will be of extreme importance to the commercial viability of this business sector.  

ACPET has strongly supported the establishment of such a Code and urged the Committee in its previous inquiry into the current ESOS Act to seek to establish such a code.

However, given the importance of such a Code, ACPET does not believe that it should merely be an instrument created by the Minister without parliamentary review.

Our view is reinforced by the fact that that the legislation as drafted permits Criminal code sanctions.

ACPET believes that this is an inappropriate delegation of legislative power.

In addition, ACPET assumes that it will be given time to consider both the initial document and any subsequent changes.

ACPET Position

ACPET recommends that the Bill be amended to ensure that the National Code is established in such a manner as to enable Parliamentary scrutiny of both the initial code and any subsequent changes.

ACPET recommends that the Bill be amended to ensure that the industry is consulted on the initial code and on any subsequent changes and that sufficient time be required by legislation for this consultation to be meaningful.

Terms and Conditions of Panel Members

Part 5 Division 3 56 (2) 

It is totally inappropriate for the Minister and individual members to be negotiating remuneration since this has the potential for stacking of decisions. 

ACPET Position

ACPET recommends that all remuneration decisions should be taken at arms length through the Remuneration Tribunal and that the Bill be amended accordingly.

Procedures of the Panel

Part 5 Division 3 57 (4) 

This clause has the potential of operating in practice to enable providers interests to be ignored since every hearing could be undertaken by departmental officials appointed by and beholden to the Minister.

ACPET believes that the models utilised previously in legislation should be taken as the basis for the way in which this Panel operates such as the Classification Act which establishes the Office of Film and Literature could be utilised.

ACPET Position

ACPET recommends that the Bill be amended to ensure that industry interests are heard at all parts of the decision-making chain.

Making a Call on the Fund

Division 4 Part 5 76 & 77

Assuming that all Fund members are also tuition assurance scheme members, then the tuition assurance schemes will be responsible for ALL cases involving a closure -  unless the actual courses in question do not have a suitable match within the tuition assurance scheme.

The tuition assurance scheme operators are then, in reality, going to be responsible for the expenses involved in placing students but will not have the luxury of being able to recoup costs from the Fund.

A series of questions arise in this context:

· who pays the costs for inspections of colleges?

· what are the guidelines for attributing  other expenses to the Fund?

· 
· how are refunds to be administered to ensure that these do not become a source of abuse of the system?

· will they be considered while the student remains in Australia?

· where a student wishes to seek their own college, will they be provided with a redeemable voucher in their name to be presented to the college with the college then claiming against the fund?

Because of the way in which the consultations took place, a wide range of practical questions remain unanswered.

The success to date of students being placed by a tuition assurance scheme suggests that scheme operators should be given every opportunity to place students before a call is made on the Fund Section 76 (1)(c).

In addition, the term “promptly” in this section needs to be defined since this could be taken to mean 24 hours based on other parts of this legislative package.

If the Fund Manager imposed this definition, it would be unachievable and would unnecessarily add to the costs of the Fund.

ACPET is also opposed to Section 77(2) which enables the Fund Manager to spend more than the amount of the refund entitlement if the Fund Manager considers that to do so would best promote the purpose of the Fund. 

Under current guidelines, an ACPET tuition assurance scheme member has an obligation to accept students at no cost if placed by the scheme.

Paying additional amounts when a student can be placed adds unnecessarily to costs of the Fund. 

Also of concern to ACPET is the omission from the legislation of any criteria for determining if a tuition assurance scheme is not able to place a student on the basis that no corresponding course is available.

While each scheme has developed their own rules on placement, it is reasonable to expect that the general criteria governing the acceptability of a decision by such a scheme with regard to a particular student is part of the legislation.

ACPET Position

ACPET recommends that constructive consultations be undertaken prior to the Bill being debated by the Senate to enable the House to be appraised of the industry’s position on a wide-range of questions thrown up by this legislation package.

Audit Report

Part 5 Division 6 80 (1)

This provision stipulates that the annual financial statement of the Fund has only to be submitted to the Minister.  

Given that an audit report is a critical document in any accountability structure, the industry should have access, as of right, to this report.

ACPET Position

ACPET recommends that the legislation be amended to ensure that a copy of the Audit Report is delivered to all peak bodies of the industry.

Suspension and Cancellation

Part 5 Division 6 87 and 90

These clauses are written in such a manner that there is no end to the suspension period.

ACPET believes that providers should not be left in suspension for long periods without good reason and that there is a need for a method to be inserted into the legislation to ensure that suspension does not amount to a death sentence.

ACPET Position

ACPET recommends that the Bill be amended to establish a mechanism whereby a provider is able to seek reinstatement to ensure that a suspension does not become a de facto cancellation.

Sunset Clause

The ESOS Bill 2000 and associated Bills leads to totally new and very wide ranging  powers for the Commonwealth to regulate the operations of registered providers of overseas students. 

Some of this legislation may result in unintended consequences and, as such, a sunset clause is needed in order to ensure that the legislation is reviewed in a timely manner.

The Explanatory Memorandum at F3 claims “If the assurance fund was required to have a limited life span – under the ESOS sunset clause provision – the cost to private providers would be greatly increased and the effect as a barrier to entry and in terms of competition in relation to government funded providers would be substantial. The fund’s effectiveness would be limited by operation of a sunset clause and its repeal is recommended.”

ACPET sees no justification in this claim as the fund manager at all times must have funds available to meet the costs incurred by the fund. 

We do not see this situation changing due to a limited life span of the Fund unless it is being suggested that the Fund Manager is building up a substantial reserve fund. 

If this is the case, it has not been explained to the industry nor is it included in the powers of the Fund Manager.

With respect to possible unfair competition, we have previously claimed that the Government has underestimated the costs to the industry and there will already be unfair competition with or without the sunset clause. 

ACPET knows that this industry is rapidly evolving and is one in which Australia has to remain internationally competitive.

As the industry seeks to meet the challenges presented by such changes, it feels that the current legislative package may well operate in a manner which is counterproductive to increasing the number of students studying in Australia.

In addition, the industry wishes to reiterate its desire to be self-regulating as soon as possible.

ACPET Position

ACPET recommends that the three yearly cycle of reviews by the Parliament be reinstated to ensure that the regulatory regime that is imposed works to benefit all aspect of the international student industry.

Conclusion

ACPET, as the major representative of the private providers, pledges its support to any legislation that effectively cleans up the small minority of providers that are lacking quality and integrity. 

This includes both exempt and non-exempt registered providers. 

We welcome government involvement in this process but feel that, as it stands, the proposed legislative package has the potential to severely impact upon the financial viability of the many reputable providers in the sector.

ACPET, therefore, urges the Committee to seek deferral of the package to enable constructive dialogue to take place and for the government to be in a position to present to the Parliament an amended package of Bills in sufficient time for the Parliament to consider and pass the legislation prior to the sunset clause in the current legislation taking effect in January 2002.
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