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Dear Sir

The Australian Vice‑Chancellors’ Committee (AVCC) has analysed the new Australian Research Council Bill 2000 and the associated Australian Research Council (Consequential and Transitional Provisions) Bill 2000.  Overall, the AVCC supports the Bills and hopes that, with suitable amendment, they can be passed this year so that the ARC can be re‑established quickly to implement the relevant measures in the White Paper on Research and Research Training.  Provided additional funding is provided and subject to what is said below, a new ARC can help strengthen Australia’s national outcomes in research funding arrangements.
Our analysis of the Bills has identified some areas of concern, which we would like to bring to the Committee’s attention.  I might mention that we have had a helpful discussion with departmental officers, which has clarified some matters, and have taken up several issues with the Minister.  We remain unsatisfied in the areas identified below.

I should say that we have taken the policy enunciated in the White Paper as broadly settled, and on the whole we do not in this Submission argue policy issues, but rather question how in some cases the policy intent has been given effect to.  However that should not be taken as implying that universities agree with every element of the White Paper.  There are implementation matters we are discussing with the government, and aspects which many universities are concerned are not heading in the right direction, particularly the reduction in postgraduate research student numbers being implemented through the ‘gap places’ policy.  These sorts of issues are not however dealt with in the legislation before the Committee.

The specific concerns can be grouped into three areas:

1. Ministerial powers and accountability

2. Operation of the Australian Research Council

3. Eligibility for  Institutional Grants and Research Training funds

1. Ministerial Powers and Accountability

All references in this and the next section are to clauses in the Australian Research Council Bill 2000

(i) Minister’s powers concerning grants

Sub-clause 52(4), Part 7 Division 1 would give the Minister discretion to seek, or not seek, advice from parties other than the Australian Research Council (ARC). We understand and accept the administrative law concerns that have led to the inclusion of this sub-clause. As we understand it these are that the Act needs to provide for the Minister to have the discretion NOT to seek additional advice, so that as the decision-maker he is not vulnerable to challenge for not making separate enquiries on receipt of ARC advice.  However, the provision as drafted goes further than is necessary by allowing a Minister (subject to clause 53) to ignore ARC advice in approving or rejecting a proposal. An associated provision is the Minister’s ability under clause 54 to make variations in funding for approved proposals.

The AVCC recommends that the Minister’s approval, disapproval, or variation of funding for a specific research proposal should only be made on the recommendation or advice of the ARC. It would of course be the normal practice that those proposals endorsed by the ARC would generally be approved. However, recognising that on occasions the Minister may consider that an otherwise eligible project not given priority by the ARC should be funded, he should be obliged to seek further advice from, and preferably endorsement by, the ARC before approving the substitute eligible project.

(ii) Appointment and accountability of CEO

In relation to the appointment of the Chief Executive Officer, good governance practice seems to us to be that the Minister (as in effect the shareholder’s representative) should appoint the Board and the Board appoint the Chief Executive Officer, with consequential clear lines of accountability.  The AVCC recommends that clause 34, and consequential provisions, should be amended accordingly

To some extent flowing from the appointment arrangements, the provisions in the Bill have very confusing lines of accountability between the Minister the Board and the CEO, which do not make for good governance.  Apart from the appointment provisions, the Minister is involved in matters such as the CEO’s terms and conditions and duties (clauses 38 & 39), and the appointment of sub​committees of the Board (clauses 30-33).  These would appear to be matters more appropriately for the Board, whether or not the Minister or the Board appoints the CEO.

(iii) Ministerial Directions

The various provisions [sub-clauses 6(2), 7(1), 10(1), and 60(1)] for the Minister to make directions or ‘requests’ (which have to be complied with) to the Board about the performance of the ARC’s functions have mostly been carried over from the existing Employment, Education and Training Act 1988.  However, the associated requirement for the Minister to report such directions to Parliament within a stipulated time frame has not.  Instead the bill provides for them to be included in the Annual Report, while the provision relating to Ministerial ‘requests’ about proposed ARC rules in proposed paragraph 60(1)(b) makes no provision at all for publication.

In the interests of wider transparency and accountability, the AVCC recommends that such reporting requirements be retained in the new Bill.  That no such directions have apparently been given under the existing Act is beside the point.

2. Operation of the Australian Research Council

(iv) ARC Inquiry Power

We note that under the existing Employment, Education and Training Act 1988 the ARC has the power to initiate its own inquiries into any issue it considers relevant to Australia’s research efforts, training, and funding, and to report its findings on these matters to the Minister.   The Minister may also direct the ARC to make such inquiries. The latter provision is included under the new Bill, but the ability of the ARC to initiate its own inquiries is not.

It is our understanding that the existing provision allowing independent inquires has rarely been used.  However, it forms an appropriate backdrop for dialogue between the Minister and the ARC on work plans.  The current provisions contain a safeguard, which could be brought across into the new Act, in that such inquiries are allowed only if they do not risk the delivery of the Minister’s identified priority tasks.   This suggests that there is no good reason to omit this provision from the Bill.   Given the greater emphasis the White Paper gives to the ARC’s long term and strategic advisory role, the ARC needs to be able to provide timely advice.  It may often be in a position to determine that such advice is necessary long before the issue of concern might otherwise come to the Minister’s attention.

The AVCC recommends that the Bill include the provision in the existing Act permitting the ARC to undertake inquiries on its own initiative provided in so doing it does not affect its capacity to give timely advice in relation to its other functions.

(v) Strategic Plans

The Bill introduces provisions for the ARC to develop and publish strategic plans (clause 42).  This is a laudable aim, but the specifics in the Bill raise one concern.  Given the many likely demands on the ARC’s time and resources, the requirement for a triennial strategic plan to be produced annually seems excessive, and may end up consuming a great deal of the ARC’s energies, particularly since these plans must be approved by the Minister.  Variations in strategic planning are inevitable, and a good and effective strategic plan will take account of this. Annual updates, however, contradict the essential idea of a strategic plan, by focussing on short‑term objectives.  With other appropriate reporting requirements in place, the production of three‑yearly strategic plans at three‑yearly intervals would be more than adequate to the ARC’s needs, as they are to the NHMRC’s, whose Act provides for triennial planning.   

Further, a requirement to develop plans (and for that matter other policy advice) in an open and consultative way, as is legislatively required of the NHMRC, would be a useful addition if the plans were triennial.

3. Eligibility for  Institutional Grants and Research Training funds

This section relates to the provisions of the Australian Research Council (Consequential and Transitional Provisions) Bill 2000.

(vi) Eligible Institutions

Clause 4 of the Bill would insert new sub-sections 23(1B)-(1E) in the Higher Education Funding Act 1988, which would govern the allocation of funds allocated to the Research Training Scheme (RTS) and the Institutional Grants Scheme (IGS), as provided for by the White Paper.   In particular, funds can be approved by the Minister only to an ‘accredited higher education institution or body’, that is one that has been:

I. either [proposed paragraph 23(1D)(a)] included on both of the two relevant Australian Qualifications Registers (which in effect means it is a self-accrediting higher education body recognised as such by an Australian accrediting authority – the States, Territories or in certain cases the Commonwealth);

II. or [proposed paragraph 23(1D)(b)] otherwise approved specifically by the Commonwealth Minister as meeting requirements set down by the Minister [proposed sub-section 23(1E)].

The provisions summarised under I. above slightly broaden eligibility for recurrent funding for research compared with eligibility for general recurrent funding for teaching and research to higher education institutions that currently receive only limited or no such funding.  These are Notre Dame and Bond Universities and the Melbourne College of Divinity, although more could be added over time through State approval processes.  This provision, foreshadowed in the White Paper, is not objected to by the AVCC, provided that, if the number of eligible self-accrediting higher education institutions grows, the quantum of funding grows commensurately.

The provisions summarised under II. have presumably been included so that State processes that may have, from his perspective, unpredictable outcomes do not limit the Commonwealth Minister.  They do contain one protection against arbitrary use – the general requirements that the Minister develops under proposed s-s23 (1E) can be disallowed in the Parliament as a legislative instrument – see the Note to the section.  However, the AVCC considers such open-ended provisions to be unnecessary and undesirable.  The States, Territories and Commonwealth have recently agreed on a set of Protocols governing the mutual recognition of higher education institutions and it seems curious that only a few months later the Commonwealth is proposing legislation that acts as if those protocols do not exist.  Moreover the Commonwealth Minister’s decision on whether a particular body meets his general requirements [proposed paragraph 23(1D)(b)] is not reviewable on the merits.

The AVCC recommends that proposed paragraphs 23(ID)(b) and 23(1E)(b) be deleted

(vi) Research and Research Training Management Plans


Clause 4 of the Bill would also give effect to the White Paper proposal to require institutions seeking IGS and RTS funds to prepare ‘acceptable’ Research Training Management Plans.  The Bill provides for the Plans to be approved by the Minister if he is satisfied that they meet requirements he has laid down [proposed sub-sections 23(1B)(a), 1C and 1E(a)].  The AVCC is concerned that for the Minister to lay down legislative requirements for the Plans is inconsistent with the recognition in the White Paper (section 5.2) that the process ‘is not intended to be a prescriptive one’.  The diversity of university research missions is such that any pre-determined requirements are likely to be prescriptive and harmful to the breadth and quality of research across the higher education system..  It would be sufficient and appropriate for public accountability if the bill simply provided for such Plans to be made and provided to the Minister (and made public).

The AVCC recommends therefore that the word ‘approved’ be deleted from proposed paragraph 23(1B)(a) and proposed sub-section 23(1C), and that proposed paragraphs 23(1C)(b) and 23(1E)(a) be deleted
I am happy to discuss these recommendations and suggestions with the Committee if that would be of assistance.

Yours sincerely
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