Chapter 4
Issues raised in relation to the bill

The aspiration for a consistent and stable royalty regime for all minerals in
the Northern Territory

4.1 As noted above, currently royalties for designated substances (principally
uranium) in the Northern Territory are worked out on a case-by-case basis, while
royalties for all other mines are subject to the Northern Territory’s profit-based royalty
applied at 18% of net receipts. Industry, and both the Commonwealth and Northern
Territory Governments, support a uranium royalty regime that is the same as the
royalty regime for other minerals in the Northern Territory.

4.2 Several issues relating to the aspiration for a consistent and stable royalty
regime for all minerals in the Northern Territory were raised during the inquiry
including:

. administrative consistency and polymetallic mines;
. position of the Northern Territory relative to the states;
. the potential for increased mining activity under a consistent and stable

royalty regime; and
. ‘marginal mining’ of uranium.
Administrative consistency and polymetallic mines

4.3 The Explanatory Memorandum suggests that there are administrative
efficiencies to be gained by applying a consistent royalty regime to all minerals in the
Northern Territory:

Bringing uranium under the existing NT mineral royalty regime would
make uranium royalties consistent with the regime applying to non-uranium
minerals and obviate additional compliance costs in relation to poly-
metallic uranium mines. Because of the nature of uranium, uranium mining
has been subject to more stringent regulatory and environmental
requirements. However, there is no reason why uranium should be treated
differently from non-uranium minerals for royalty purposes.*

4.4 The Department of Resources, Energy and Tourism reiterated that having a
consistent royalty regime for all minerals in the Northern Territory would reduce
administrative complexity for all stakeholders, including industry, traditional owners
and administrators, particularly in circumstances where mines produce more than one
mineral.? The Department also noted in its submission that profit-based royalties had

1 Explanatory Memorandum, p. 18.

2 Mrs Marie Taylor, Department of Resources, Energy and Tourism, Proof Committee Hansard,
8 April 2009, p. 14.
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been levied in the Northern Territory since 1982 and that all stakeholders (industry,
indigenous and government) have considerable experience with the operation of the
regime and managing volatility of income streams. The Department informed the
committee that ‘over the period 2002-2006, some 64% of the royalty equivalents paid
into the Aboriginals Benefit Account were derived from mines in the NT which are
already exposed to the existing profits based regime.”®* The Northern Territory
Government also argued that general administrative efficiencies would be gained from
the proposed royalty regime being as consistent as possible with the regime under the
Mineral Royalty Act 1982 (NT).*

4.5 Similarly, the Northern Territory Resources Council (NTRC) believes that the
bill provides for a welcome alignment of uranium royalties to that imposed on other
metals and that:

. This alignment solves the complex issue of assessing royalties on poly-
metallic ores and provides a level of simplicity and certainty to royalty
calculations that reduces compliance costs.

. There is no identifiable economic disadvantage, the suggested profit based
format provides less distortion than alternatives, and there are considerable
compliance cost savings with an aligned royalty system.

. By applying the bill equally to Aboriginal and non-Aboriginal land potential
complexity and cost are further reduced. °

4.6 In its submission, the NTRC states that much ore mined in the Northern
Territory is polymetallic with levels of uranium below regulatory reporting thresholds.
Other ore has higher recoverable levels of uranium but contained as an unwanted
contaminant in the desired production metal. It argues that a royalty regime that treats
the uranium differently would add considerable complexity to the assessment process
for these ores.®

4.7 The Northern Territory Department of Regional Development, Primary
Industry, Fisheries and Resources informed the committee that there are several
advanced prospects for new uranium mines in the Northern Territory, including a
polymetallic uranium/phosphate/rare earths mine called Nolan’s Bore.” Under current
arrangements, prospective polymetallic mines such as this would be subject to the
Northern Territory’s profit-based royalty regime for the phosphate/rare earth mined,
while at the same time being subject to a separate royalty regime determined by the
Commonwealth Government for the uranium mined.

3 Department of Resources, Energy and Tourism, Submission 11, p. 3.

4 Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
p. 32.

5 Northern Territory Resources Council, Submission 7, p 1.
6 Northern Territory Resources Council, Submission 7, p 2.

7 Mr Richard Sellers, Northern Territory Department of Regional Development, Primary
Industry, Fisheries and Resources, Proof Committee Hansard, 1 April 2009, p. 39.
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4.8 The NTRC contends that a common royalty regime is necessary in order to
avoid case-by-case arguments that might arise in the absence of common provisions. ®
The Northern Land Council (NLC) also noted that establishing a common royalty
regime for all minerals in the Northern Territory was one of the main arguments for
the bill and that it would be easier and involve less paperwork for businesses.®

4.9 By contrast, in its submission the Gundjeihmi Aboriginal Corporation argues
for flexible royalty arrangements:

It is important for both Aboriginal and industry interests that royalty
regimes incorporate a high degree of flexibility and adaptability over time.
Community priorities change over time, with knowledge of the mining
operation and its social and environmental impacts maturing in accord with
the experience of mining. There should be provision, indeed flexibility, in
financial arrangements to cater for such shifting priorities.

It should be noted that no one royalty scheme is appropriate to all mining
operations. In particular, a profit-based royalty is not appropriate for a
short-lived mine with high capital expenditure costs. The establishment of a
single statutory royalty scheme for all operations in unnecessarily
restrictive. ™

Committee view

410  The committee believes that the benefits of establishing a consistent royalty
regime, including reduced administrative complexity for industry, traditional owners
and government administrators, particularly in relation to polymetallic mines,
outweighs the benefits to retaining the current case-by-case approach. The committee
notes that the ability of traditional owners to negotiate more flexible payments in
addition to the statutory royalty would provide some flexibility to the payments made
to traditional owners. Negotiated royalties are discussed in further detail later in this
chapter.

Position of the Northern Territory relative to the states

411 In its submission to the inquiry, the Northern Territory Government was
supportive of the bill. The Northern Territory Government considers that the current
case-by-case approach of negotiating royalty arrangements lacks consistency and does
not provide prospective miners with certainty in determining the royalty arrangements
if a new uranium mine were to open. The Northern Territory Government is therefore
supportive of:

(@) the establishment of a defined profit-based royalty scheme for uranium
under the Mineral Royalty Act as this would address a range of
administrative and royalty apportionment issues that might arise if

8 Northern Territory Resources Council, Submission 7, p 2.
9 Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 22.
10  Gundjeihmi Aboriginal Corporation, Submission 9, pp 7-8.
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different royalty schemes applied where a future uranium ore body were
found to coexist with another mineral body;

(b) the provisions in the bill allowing the NT Government to administer the
royalty scheme; and

(c) the extension of the policy in relation to payments to the Aboriginals
Benefit Account to uranium royalties on Aboriginal Land Rights Act
land.™

412  The Northern Territory Government also considers that Commonwealth
ownership of uranium in the Northern Territory and its ability to derive royalties is
inconsistent with other mineral deposits in the Territory, whereby the Northern
Territory Government is able to derive mineral royalties. The Northern Territory
Government notes that all Australian state governments have ownership of, and can
derive royalty revenue from, uranium deposits in their jurisdiction. Mr Craig Vukman,
from the Northern Territory Treasury, told the committee that the consistency of fiscal
arrangements with the states is ‘important to the extent that the Territory should be on
the same fiscal grounds as the other states, therefore its royalty regime should apply,
as it does to other minerals, to uranium.”*> Mr Vukman also informed the committee
that the Northern Territory Government made the decision to move to a profit-based
royalty regime in 1982 and that the Northern Territory Government believes that there
are benefits to this approach. He notes that a number of studies, including one by the
Australian Bureau of Agricultural and Resource Economics (ABARE), support the
Northern Territory Government’s approach.*?

Committee view

4.13  The committee agrees that the Northern Territory Government should be on
the same fiscal ground as the states and that therefore its profit-based royalty regime,
which has been in place in the Northern Territory since 1982, should apply to all
minerals in the Northern Territory, including uranium.

The potential for increased mining activity under a consistent and stable royalty
regime

4.14  Government and industry submissions to the inquiry suggested that there
would be the potential for increased mining activity in the Northern Territory under a
consistent and stable royalty regime. For example, the Department of Resources,
Energy and Tourism noted in its submission that:

A profit based royalty regime is more economically efficient and will
maximise investment in mining projects including encouraging the
development of more marginally economic mining projects and avoiding

11 Northern Territory Government, Submission 1, pp 2-3.

12 Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
pp 32-33.

13 Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
p. 41.
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the premature closure of mines. Hence in some instances, the comparison
may be a stark choice between one of no mining development occurring at
all under an economically less efficient ad valorem regime, and hence no
royalty flows, compared with one where the efficient level of investment is
made and royalty income is received but is more volatile. RET further notes
that mining developments bring with them a broader range of economic and
social benefits to the community by way of employment, infrastructure,
taxation and services, and that a profits based regime provides greater scope
for trhe community to access higher royalty returns when profitability is
high.

415 The NTRC also suggested that a stable royalty regime provides some
certainty to a company when it assesses an ore body and decides whether or not to
mine it. They note that the alternative ‘is an unstable regime which provides a degree
of sovereign risk and companies would build that risk into their decision making
process and perhaps not go ahead with a mining operation if they saw that risk as
being too large.”*

4,16  Similar arguments were put to the committee by the Australian Uranium
Association (AUA):

The absence of a generalised royalty arrangement would mean the
arrangements for uranium would have to be decided on an ad hoc basis each
time a mining proposal emerges, and a piece of financial information vital
to project development economics would be missing. That would inhibit the
growth of the uranium industry in the Territory. Broadly, that is the case for
a legislated royalty arrangement for uranium...In particular, we submit that
a revenue based arrangement for uranium, when the generalised royalty
arrangement for the Territory is profit based, would distort investment and
development decisions against uranium. If the royalty arrangement for
uranium did not take extraction costs into account while the royalty
arrangements for other minerals did, there would certainly be a distortion
that would cause otherwise economic material to be left behind. We seek a
framework that is neither advantageous to the uranium industry nor
disadvantageous to it compared to other minerals.*®

4.17  Energy Resources of Australia Ltd (ERA) told the committee that ‘exploration
companies look around the world and make judgments in terms of both mineral
prospectivity and fiscal regimes when they make decisions about where to put their
exploration dollars.”*’

14  Department of Resources, Energy and Tourism, Submission 11, p. 2.

15  Mr Scott Perkins, Northern Territory Resources Council, Proof Committee Hansard,
31 March 2009, p. 31.

16  Mr Michael Angwin, Australian Uranium Association, Proof Committee Hansard,
8 April 2009, p. 3.

17 Mr David Paterson, Energy Resources of Australia, Proof Committee Hansard, 31 March 2009,
p. 31.



Page 16

418 The NLC also informed the committee that under a consistent and stable
profit-based royalty regime ‘over time there is an expectation it will significantly
increase mining.”*

419  Both the NTRC and the AUA highlighted the potential economic impact of an
expansion of uranium mining in the Northern Territory. In 2008 Deloitte-Insight
Economics published a report for the AUA which showed that the expansion of
uranium mining in the Northern Territory would have the following economic impact
on the Northern Territory to 2030, compared to a base case (a business-as-usual
scenario under which the level of uranium mining in Australia remains as it is today):

(@) Gross Territory Product would be $2.3 billion higher;

(b) Consumption in the Territory would be $844 million higher;
(¢) Investment would be $405 million higher; and

(d) Government revenue would be $330 million higher.*

4.20 The AUA suggested that an additional 260 jobs per year from about 2020
(with a smaller annual average number of additional jobs before 2020) would be
created, compared to the base case.”’ The Department of Resources, Energy and
Tourism also informed the committee of a range of potential benefits, including
employment in local areas, community infrastructure, and taxation revenue.?

421 By contrast, the Gundjeihmi Aboriginal Corporation suggested that the
current royalty regime may not actually be a disincentive to uranium mining:

No evidence has been provided to support the contention that more
extensive uranium mining would have taken place had the historic royalty
arrangements been profit-based. A commercial decision to risk exploration
and development capital is based on more significant considerations than a
1.25% ad valorem royalty - not the least being traditional owners’ consent.
Such investment decisions are more likely to hinge on other considerations
like commodity price/volatility, resource grade and cost of extraction.?

4.22  The Environment Centre NT (ECNT) put a similar argument:

| doubt it will encourage greater mining. | point to Scott Perkins” comments
in the submission from the Resource Council and to the comments in the
Northern Land Council’s submission that there are minimal additional
benefits for the mining sector in this. Certainly the creative accountants in
the large international mining companies who see benefits in the profit

18  Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 22.
19  Australian Uranium Association, Submission 3, p. 1.

20  Mr Michael Angwin, Australian Uranium Association, Proof Committee Hansard,
8 April 2009, p. 2.

21  Mrs Marie Taylor, Department of Resources, Energy and Tourism, Proof Committee Hansard,
8 April 2009, p. 16.

22 Gundjeihmi Aboriginal Corporation, Submission 9, p. 4.
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based system may see this as a real benefit. But | am not reading anything
in the news about this. | am not getting miners ringing up and saying, “You
have the bull by the horns.” Businesses like administrative efficiency and
consistency—at a high level they see that as meritorious. But | am not
seeing reports that say this is going to bring billions of dollars more of
uranium mining and exploration into the Territory. In terms of the list of
matters that might expedite uranium exploration and mining, it is not in the
top 10, in my view.?

Committee view

4.23  The committee agrees that investment decisions by mining and exploration
companies are based on a variety of considerations including commodity price,
resource grade and cost of extraction. However, evidence provided to the committee
by industry and government shows that the absence of a consistent and stable royalty
regime does provide a degree of sovereign risk that companies also build into their
decision making processes and that such a risk may lead to companies deciding not to
go ahead with a proposed mining operation. Given this the committee believes that
implementing a consistent and stable royalty regime for all minerals in the Northern
Territory would remove one barrier to further mining development in the Northern
Territory.

‘Marginal mining’ of uranium

4.24  Some submissions to the inquiry expressed concern about the potential for
‘marginal mining’ of uranium under the royalty regime proposed by the bill. The
Gundjeihmi Aboriginal Corporation argued that:

...marginally viable mining ventures which decide to mine under the
royalty arrangements proposed in the Bill are more likely to fail given the
marginal nature of the investment decision.

The Australian Government should only entrust the mining of uranium to
companies that can clearly demonstrate the capacity to safely manage this
responsibility. Indeed, given the mineral’s strategic value and the
substantial social and environmental impacts associated with its
development, surely the government should only encourage companies with
a strong balance sheet, good record in mining uranium and a clear ability to
assess the viability of a mining venture. This will avoid marginally viable
investments. We are not aware of any legislation that will ensure these
needs are met. There is a significant risk that a profit-based royalty regime
would encourage the development of marginally profitable mines, risking
inadequate environmental and social protection from mining impacts.?*

4.25  Similar concerns were raised at the hearings by the Arid Lands Environment
Centre:

...we are facing the situation in Central Australia where there is heaps of
exploration going on—of the order of hundreds of different exploration

23 Dr Stuart Blanch, Environment Centre NT, Proof Committee Hansard, 1 April 2009, p. 19.
24 Gundjeihmi Aboriginal Corporation, Submission 9, p. 4.



Page 18

4.26

projects looking for uranium—however, you have a situation where the
economic decline and credit crunch has forced a lot of these companies to
pull out of the projects while they cannot get capital. So, if we allow
marginal companies to come in, do the exploration, start mining and then
fold, they are not going to have to pay for it. Therefore, the burden and
clean up will be left with the traditional owners and the government.?

Some submitters to the inquiry, such as the Australian Conservation

Foundation, argued for a dedicated royalty stream to provide for environmental
rehabilitation and post closure monitoring of former uranium mining sites:

4.27

ACF advocates a dedicated royalty stream — separate to any remuneration to
traditional landowners — to provide for environmental rehabilitation and
post closure monitoring and mitigation. The rehabilitation of mine sites is a
serious problem associated with uranium mining and any examination of
the status of former uranium operations in Australia shows that it remains
unfinished business long after closure. The federal government has an
opportunity to act clearly with this legislation to address a long standing
and continuing industry deficiency and take decisive steps to improve
capacity for rehabilitation in line with community expectation.®

Similarly, the Australian Nuclear Free Alliance (ANFA) suggested the

creation of a ‘quarantined pool’ of uranium and other mining royalty monies, perhaps
5% of the 18% proposed, for environmental rehabilitation and independent
monitoring.?” The ECNT also made a similar suggestion:

4.28

Irrespective of whether a profit based or ad valorem based methodology is
used, I encourage the committee to examine what sort of other financial
arrangements could be used to store money for long-term environmental
management because, as others have said, uranium is radioactive. It has
long-term management and rehabilitation costs associated with it, which are
different to other polymetallic mines in the Territory. I think that would go
some way to helping people feel that there is a greater protection for
communities and ecosystems that might be disadvantaged by a uranium
mine after mine closure.?®

In its submission, the Department of Resources, Energy and Tourism

informed the committee that:

...the NT Government has established a comprehensive mine security
policy under its Mining Management Act. Miners are required to set aside a
security which is calculated as per schedules for works under the mining
lease in order to protect the community interest should a mining project fail

25

26
27

28

Mr Jimmy Cocking, Arid Lands Environment Centre, Proof Committee Hansard, 1 April 2009,
p. 5.

Australian Conservation Foundation, Submission 2, pp 8-9.

Australian Nuclear Free Alliance, Submission 4, p. 2, and Miss Donna Jackson, Australian
Nuclear Free Alliance, Proof Committee Hansard, 31 March 2009, p. 14.

Dr Stuart Blanch, Environment Centre NT, Proof Committee Hansard, 1 April 2009, pp 12-13,
and Environment Centre NT, Submission 6, p. 2.
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to fulfil its obligations including to rehabilitate the land. Calculation of
securities is based on the estimated actual cost of rehabilitation
commensurate with the size, environmental risk and expected project life
and is reviewed regularly. This ensures that 100% of the amount calculated
for rehabilitation is paid by the company and held by the Northern Territory
Government as a security bond. Separate arrangements have been
established with the Commonwealth Government holding a rehabilitation
bond for the costs of rehabilitating Ranger. These estimated costs are
reviewed and subject to independent assessment annually.?

4.29 The AUA told the committee that, under current arrangements for mines in
Australia, the three uranium mines are making provision for closure and rehabilitation
of their mines. The committee was told that at Ranger, the current balance sheet
provision is $182 million to implement ERA's commitment to physically isolate
tailings from the environment and ensure contaminants arising from the tailings will
not result in any detrimental impact for at least 10 000 years. At Olympic Dam the
figure is $87.6 million, and at Beverley it is $7.63 million. The AUA understands that
companies add to this figure each year.*

Committee view

430 The committee agrees that environmental and post-closure monitoring and
rehabilitation of uranium mines is a very important issue, but considers that it is a
separate matter to the royalty regime that is proposed by the bill. The committee notes
that the Northern Territory Government has a comprehensive mine security policy
designed to ensure that 100% of the amount required for rehabilitation of mine sites is
paid by the company and held as a security bond in order to protect the community
interest should a mining project fail to fulfil its obligations. Furthermore, companies
are making provision in their balance sheets for the closure and rehabilitation of their
mines.

The impact on payments to traditional owners and revenue to government

4.31  Several issues relating to the potential impact of the royalty regime proposed
by the bill on payments to traditional owners and revenue to government were raised
during the inquiry, including:

. the administrative complexity and potential for manipulation of a profit-based
royalty; and
. the potential for less predictable payments to traditional owners and

government revenue under a profit-based royalty regime.

29  Department of Resources, Energy and Tourism, Submission 11, p. 3. See also
http://www.nt.gov.au/d/Minerals_Energy/Content/File/Forms_Guidelines/AAT7-
003_200605_SECURITY_POLICY_ FINAL_CAB_ENDORSED.pdf.

30  Mr Michael Angwin, Australian Uranium Association, Proof Committee Hansard,
8 April 2009, pp 4 and 6-7, and Australian Uranium Association, Supplementary
Submission 3a, p. 1.
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The administrative complexity and potential for manipulation of a profit-based
royalty

4.32

Concerns about the administrative complexity of profit-based royalty regimes

and the potential for manipulation were raised in evidence to the committee. The
Gundjeihmi Aboriginal Corporation argued that:

4.33

By its very nature a profit-based royalty scheme is administratively
complex, particularly for Aboriginal communities that are often without
specialist administrative resources. The effective monitoring of mining
company operating and capital costs and a reliable assessment of issues
such as depreciation are well beyond the means of most, if not all,
Aboriginal communities.

The calculation of production-based royalties is, by contrast, significantly
simpler and in a very real sense more transparent than a profit-based royalty
scheme. Such transparency is entirely in keeping with the spirit of
partnership between Aboriginal communities and mining companies that is
a requirement of sustainable development.

A new layer of complexity is added to the determination of profit in
instances where mining companies may seek to purposefully conceal profit
for taxation and other benefits. While the practice of ‘transfer pricing’ is
sometimes considered something of the past in the mining industry (with an
infamous example of it taking place arising from bauxite mining at Gove in
the Northern Territory), it remains a regular focus of Australian Taxation
Office campaigns.”®!

The ACF also expressed concerns about the administrative complexity of a

profit-based royalty regime and noted that:

4.34

In many instances Indigenous communities have insufficient specialised
administrative, information gathering or enforcement functions. They are
likely to encounter serious difficulties in managing profit-based regimes.
Land Councils have limited financial and commercial capacities and their
lawyers lack the power of multinational corporation’s legal representatives.
Many developing countries find it exceptionally difficult to administer and
enforce profit-based royalty regimes, let alone individual indigenous
groups.®

Other submissions also suggested that a profit-based regime has the potential

to allow for manipulation by mining companies that could negatively affect payments
to indigenous people (and government revenue). For example, the Sydney Centre for
International Law argued that:

...profit-based royalties bring a potential for “creative book-keeping” by
mining companies which may conceal the real level of profit. Whereas
revenue-based royalties can be simply calculated on the basis of mining
income and contracts, profit-based royalties are calculated following a

31
32

Gundjeihmi Aboriginal Corporation, Submission 9, p. 6.

Australian Conservation Foundation, Submission 2, p. 8.
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series of possible expenses and deductions which may expand over time.
These may include not only purchase of capital equipment, but also items
such as bad debt provisions and depreciation — both of which are estimates
(for example, the estimation of useful life of assets). Such estimations have
given rise to serious difficulties in the finance industry regarding debt
management, since as estimates they can be manipulated.

In contrast, revenues are typically evidence-based (such as a contract) and
are therefore less malleable. Although the Northern Territory Treasury, as
royalty administrator, would meet the relevant company to “agree” on the
composition of deductible, the process of negotiation itself may be
susceptible to favourable manipulation by well-advised corporations, in a
process which would not appear to involve indigenous peoples (who may
not enjoy the expertise or advice to meaningfully engage in highly technical
discussions).*

4.35 While industry and government representatives agreed that profit-based
royalties are more complex than ad valorem royalties, they argued that the increased
administrative burden (particularly given the offsetting efficiencies in having one
territory-wide royalty regime described above) and the potential for manipulation
would be minimal.

436  For example, the NLC informed the committee that while 'ad valorem is
simple: simple to understand and simple to check...we know from our experience that
we can work with either regime...we are confident that we can work with a profit
based regime in relation to uranium, as we have since 1982 in relation to other
minerals.”** The NLC also told the committee that under their contractual agreements
with mining companies they are able to examine company records:

We put conditions in our agreement that allow, under strict commercial
confidence, for the books to be checked by experts that we engage from
time to time, should that be necessary. We have in some cases done that.
Without mentioning any names, we did that in the last few years in relation
to a mine and ascertained that there were inadvertent discrepancies. That
allowed an increased flow to that particular Aboriginal group.®

4.37  Mr Scott Perkins, Chief Executive Officer of the NTRC, told the committee
that in his experience 'treasuries and other arms of government are very clever in
tracking those people down and extracting the relevant money from them.”*® The AUA
told the committee that:

We favour maximum transparency in any legislative or other arrangements
affecting our industry. We believe a profit based royalty would be and
should be as much evidence based as a revenue based scheme. By the way,

33 Sydney Centre for International Law, Submission 10, p. 2.
34 Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, pp 20 and 30.
35  Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 23.

36  Mr Scott Perkins, Northern Territory Resources Council, Proof Committee Hansard,
31 March 2009, p. 37.
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| think you could raise similar concerns as have been raised about those
kinds of issues under both of those royalty arrangements. | can understand
why that issue has been raised...

Could 1 just add that | have had a look at the Mineral Royalty Act. It
contains, amongst other things, a formula by which the rate of royalty has
to be calculated. It provides for what is called a royalty return to be made
every year. That requires, amongst other things, the royalty payer to state:

(c) the quantity of a mineral commodity sold or removed ...

(d) the name and address of the smelter, refinery or mill to which a mineral
commodity recovered was sent;

(e) the name and address of, and relationship between, any person with an
interest in the production unit and the operator of the smelter, refinery or
mill—

and | think that goes directly to the question you raise—and the valuation of
the mineral commodity et cetera. It also contains provisions for powers of
inspection, requirement to answer questions, produce documents—all the
usual things that you would expect.®’

4.38 The Northern Territory Government elaborated on the process used to
ascertain whether royalties are correctly paid:

... the Mineral Royalty Act has a process whereby royalty payers pay two
estimated payments at six monthly breaks and at the end of the year they
file an annual return and every one of those annual returns is audited by our
office—that is, we have compliance officers who attend and satisfy
themselves that the royalty payment is correct.®

Every year we look at every royalty return and assess whether the royalty
return is correct. In addition to that, | note that the Mineral Royalty Act, as
it currently stands, requires all miners to get an independent auditor to
revise their royalty return before they submit it.*

We would know the quantity. In that sense, there are documents that the
mine keeps as to how much ore it removes and | think in the case of
uranium it is incredibly well regulated by the federal government in relation
to the volume of uranium that is moved. I am not sure that there is much
capacity for a mine to alter the amount of uranium that they might move
from Australia.*

37 Mr Michael Angwin, Australian Uranium Association, Proof Committee Hansard,
8 April 2009, p. 12.

38  Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
p. 33.

39  Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
p. 34.

40  Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
p. 38.
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4.39  The Department of Resources, Energy and Tourism also provided information
to the committee about how the Commonwealth and Northern Territory Governments
are able to identify and resolve any issues relating to manipulation or transfer pricing:

The issue of transfer pricing is a serious one which governments have
incentive to ensure does not occur and is a potential issue for both the ad
valorem and profits based royalty regimes. As the NT Treasury said in its
evidence, where there is any query about the price being paid for the
uranium in the royalty return, the onus is on the company and not the
government to prove the price is valid...

All uranium producers in Australia are required to hold a uranium export
permission issued by the Minister for Resources, Energy and Tourism. A
condition of all export permissions is that copies of all uranium contracts
must be submitted to the Department of Resources, Energy and Tourism
(RET) and companies are required to provide details of all exports and
prices obtained for material. RET publishes an annual uranium price
achieved for all Australian exports...

On this basis, RET has a very good understanding of the actual prices that
Australian uranium is sold for and, as part of the administrative
arrangements being established to support the Bill, will liaise closely with
the NT Treasury on what are appropriate benchmark prices for uranium
with which to compare royalty returns. Thus in the case of uranium,
governments are in a much stronger position to identify and resolve any
issues of transfer pricing or circumstance where a company seeks to keep
the price artificially low for royalty purposes, than is the case for most other
commodities. RET further notes that were the NT Government to be
concerned that transfer pricing was occurring, the Minerals Royalty Act
incorporates the power for the NT Government to issue a default or
amended assessment of the royalty payable.**

Committee view

440 The committee agrees that profit-based royalties are more complex than ad
valorem royalties. However, the committee notes that the Northern Territory's profit-
based royalty regime for non-uranium mines has been in place since 1982 and that, as
noted above, there are administrative efficiencies to be gained by having one
consistent and stable royalty regime in the Northern Territory (particularly in relation
to polymetallic mines).

441  With regard to the issue of potential manipulation of profit-based royalty
regimes, the committee notes that Northern Land Council and the Northern Territory
and Commonwealth Governments have rigorous assessment processes for determining
the correct level of royalties to be paid. This is particularly the case for uranium as it is
subject to higher levels of government regulation than other minerals. Furthermore,
where there is a query about the price being paid for uranium in a royalty return, the
onus is on the company, not the government to prove the price is valid.

41  Department of Resources, Energy and Tourism, Submission 11, p. 4.
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The potential for less predictable payments to traditional owners and government
revenue under a profit-based royalty regime

4.42  Submissions from ANFA and the ECNT expressed concern that revenues to
government would be less predictable under a profit-based royalty arrangement.*
However, the major area of concern was the perceived volatility of profit-based
royalty schemes and therefore less predictable payments to traditional owners. Related
concerns were also expressed about the delayed benefit to traditional owners under a
profit-based royalty regime. The Gundjeihmi Aboriginal Corporation, the royalty
receiving entity for the Ranger uranium mine, argued that:

Royalty income in Kakadu has varied considerably over the years since
Ranger commenced production. From relatively large payments in the early
1980s, to a drop in the mid-80s, to record highs in the late 80s and a steady
and then dramatic decline to the mid-1990s, this income has been especially
volatile. Such volatility poses a serious financial, managerial, infrastructural
and service delivery risk to Aboriginal communities reliant on that income.

Importantly, this volatility was experienced under an ad valorem royalty
regime, under which at least some of the volatility of markets and the
business are counterbalanced by the royalty being determined by the
volume of sales. Such volatility would be significantly amplified under a
profit-based royalty regime because profit volatility is greater than sales
volatility. Profit-based royalties would expose Aboriginal interests to even
greater instability.*

Under a profit-based royalty scheme, royalties are not payable until a profit
has been realised by the mining operation. Given the customarily high
capital expenditure costs associated with exploration, development and
extraction at uranium mines, profit is not realised until the later part of the
venture’s life. Such delay increases the risk associated with the venture,
with a high prospect of traditional owners waiting years for any financial
benefit. Such benefit may in fact never eventuate, whereas the impacts of
exploration and development are inevitable. Given that it is invariably
senior Aboriginal people who ultimately make the decision as to whether or
not mining occurs, it may well be the case that these very people will not
live to see any profit-based royalty from the mine. The profit-based royalty
proposed in the bill would, therefore, itself act as an impediment to uranium
development.**

4.43  Similarly, the ACF argued that linking royalties to profitability, as opposed to
revenue, poses challenges for indigenous landowners:

If such an approach is adopted Aboriginal communities become exposed to
the fluctuations of a highly volatile market because although “profit based
royalties may offer the prospect of high returns in some cases, they also

42  Australian Nuclear Free Alliance, Submission 4, p. 2, and Environment Centre NT,
Submission 6, p. 2.

43 Gundjeihmi Aboriginal Corporation, Submission 9, pp 4-5.
44 Gundjeihmi Aboriginal Corporation, Submission 9, pp 5-6.
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carry the risk that Indigenous people will receive no income for periods
during the life of a project, that income may be highly unstable and, where
projects fail to become profitable at all (as can occur), that resource
development will not generate any financial benefit for indigenous
landowners”.*

| am saying that the ad valorem system offers greater certainty over the
longer term, which means that Aboriginal corporations, representative
bodies and communities can plan. They can plan and manage. So there is a
greater certainty and that provides a platform for a high level of security.*®

444  The Arid Lands Environment Centre expressed similar concerns in its
submission:

The proposed Uranium Royalty (Northern Territory) Bill 2008 is
fundamentally flawed due to the recommendation of a profit-based royalty
system. This exposes some of Australia’s most vulnerable people to the
volatility of the uranium market which has seen major price fluctuations in
the past 10 years.

A profit-based system provides certainty and flexibility for industry but
fails to provide any meaningful security for Indigenous communities.
Where projects are initiated, the risks of local soil and water contamination
exist while there is no certainty that Aboriginal communities will gain any
monetary benefit unless the project is profitable. It is unacceptable to shift
the health, social and environmental risks to vulnerable Indigenous
communities while granting certainty to multinational mining companies.
The proposed Uranium Royalty (Northern Territory) Bill 2008 is
unacceptable in these times of economic uncertainty.*’

4.45 Inits submission the NLC also suggests that caution is required to ensure that
the bill does not operate as a disincentive to traditional owners granting consent to
uranium mining on Aboriginal land. They note that:

...the Land Rights Act provides that a Land Council cannot consent to the
grant of a minerals exploration licence on Aboriginal land unless the
traditional Aboriginal owners (as a group) consent. The position of
traditional owning groups is ascertained on the basis of anthropological
advice by reference to the traditional or otherwise applicable decision
making process of the group. In practice this will ordinarily involve
emphasis or deference to the position of senior and authoritative Aboriginal
persons within the group. Naturally, where consent is given, senior persons
will wish to benefit from the mine.

The effect of a profit based regime for significant mines is that royalties
may not be paid for some years given that debt in relation to start up capital
costs must be repaid, and also that royalties will not be paid at other times if

45  Australian Conservation Foundation, Submission 2, pp 6-8.

46  Mr Dave Sweeney, Australian Conservation Foundation, Proof Committee Hansard,
31 March 2009, p. 25.

47  Arid Lands Environment Centre, Submission 5, p. 1.
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an operating mine becomes marginal due to falling prices or other factors.
This means, in relation to Aboriginal land, that royalty equivalents will not
be paid by the Commonwealth into the Aboriginal Benefits Account under
the Land Rights Act during that period, and thus traditional owners and
other affected Aboriginal persons will not benefit from payments of those
royalty equivalents. Senior persons within a traditional owning group are
often elderly, and thus may not personally benefit from royalty equivalents
if they pass away before a mine delivers a profit.

This is a significant issue for traditional owners. One means of ameliorating
this potential disincentive may be to ensure that negotiated payments in
mining agreements meet any shortfall to traditional owners during periods
when royalty equivalents are not paid. Minerals exploration agreements in
the NLC's region include mining principles which are intended to facilitate
that outcome, however at the time mining negotiations occur traditional
owners will have already consented to mining and issues may arise as to the
efficacy of the principles (since 1987 traditional owners' consent is given
only at the exploration stage, and is known as a conjunctive agreement;
prior t(281987 consent was required at both the exploration and the mining
stage).

446  The Gundjeihmi Aboriginal Corporation also expressed concern about the
standing of traditional owners as ‘equity participants’ under profit-based royalty
regimes:

A fundamental problem with the profit-based royalty regime is that it
suggests that the stake traditional Aboriginal owners have in a mining
operation on their land is that of an equity participant. While the risk of
making no money (i.e. a royalty) is higher than with other royalty regimes,
the prospect of making more money when profits are high is held out in the
proposed regime. It is not accurate, however, to think of Aboriginal
landowners as equity participants - for while they would be exposed to all
and every risk associated with the market and with the business, they would
not enjoy many of the other benefits associated with equity participation.
For example, should a mine or the legal entity who owns the entitlements
under its lease, be sold at a considerable profit, no royalty is payable. So
profit-based royalties that bear equity risk do not generate equity returns
and are therefore inequitable to the royalty recipient.

It is noteworthy that under a profit-based royalty scheme, changes in
mining (such as the currently proposed expansion of the Ranger mine)
would, as costs increase, lead to lower profits and therefore lower royalties.
This reduction is given. Advocates of a profit-based royalty scheme suggest
that this would be counterbalanced by larger royalty payments when the
mine returns to profit. This, however, is a hope and not a given. The first
scenario is certain - as costs increase profits reduce. The second scenario is
uncertain - market conditions and other factors associated with the business
will determine if, when and to what extent the company moves into profit.

48  Northern Land Council, Submission 8, pp 2-3.
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The forward projection of such factors is often highly speculative, making
planning extremely difficult for Aboriginal communities.*

447  In its submission, the Sydney Centre for International Law notes that ‘over
time international law has increasingly recognised certain protected interests and
rights of indigenous peoples. In particular, “the principle or right of self-determination
applies in one way or another to indigenous peoples” and has been recognised by, for
instance, the United Nations Human Rights Committee and the United Nations
General Assembly.”*

448 They argue that the bill may have certain potentially negative impacts on
indigenous self-determination rights:

A profit-based royalty scheme may have adverse impacts on indigenous
communities. First, a shift to profit-based royalties privileges certainty for
investors over certainty for indigenous communities, in circumstances
where relative certainty is essential for indigenous peoples in planning
recurrent funding for services essential to human dignity in remote
communities. This is particularly the case in marginal years where no
profits would be payable.

If profit-based royalties are to be introduced, we agree that it would be
essential to ensure that traditional owner negotiated ad valorem royalties
would not be deductible in calculating statutory royalties. In practical terms,
this is particularly important to protect funding to indigenous communities
during marginal years in which no profits would be payable.

Importantly, negotiated royalties also recognise that indigenous interests in
traditional lands are not reducible to the economic value of the resource
mined there. Given the special relationship between indigenous peoples and
their traditional lands, recognised as an aspect of their international legal
right to self-determination as noted above, negotiated royalties are also
important to recognise the interference in their relationship with their land
which comes about through intrusive mining practices. Negotiated royalties
are a payment which recognise such non-commercial interests and ought
therefore to be paid separately and additionally to profit-based royalties.

In addition, preservation of negotiated royalties ensures that meaningful
indigenous participation in decision-making about use of their land is
retained and not overridden by exclusive regulation by an automatic,
prospective statutory formula. Such participation is an important in
ensuring the continuation of the indigenous right of self-determination in
future mining decisions, in accordance with articles 18 and 19 of the UN
Declaration on the Rights of Indigenous Peoples.>*

449 Evidence provided to the committee by government and industry
representatives directly addressed many of these concerns. Both the AUA and the

49  Gundjeihmi Aboriginal Corporation, Submission 9, p. 7.
50  Sydney Centre for International Law, Submission 10, p. 1.
51  Sydney Centre for International Law, Submission 10, pp 1-3.
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NLC highlighted the modelling undertaken by the government as part of the
consultation process which indicated that a roughly equivalent amount of royalties
would be payable under either an ad valorem or profit-based royalty regime over the
life of a mine:

Table 2 in the summary of economic modelling outcomes suggests that the
nominal royalty cost under an ad valorem royalty arrangement would be
$289 million in the base case, $347 million in the high case. On the profit
royalty arrangement, it is $213 million on the base case and $490 million on
a high price case. Again, subject to modelling—and there can always be
debate over modelling—they seem to be in about the same ballpark.>?

We sought economic advice about this issue. Our advice, I think is probably
pretty similar to the government’s. Our advice was that over the lifetime of
a mine, the royalties which flow under either an ad valorem or a profit
based regime are roughly equivalent...

450 The Department of Resources, Energy and Tourism also suggested to the
committee that there were advantages to profit-based royalty regimes (in addition to
the advantages relating to consistency discussed earlier in this chapter):

On the matter of profit versus ad valorem, we consider that a profits based
royalty charge is more economically efficient in that it does not of itself act
to distort investment decisions. Ad valorem royalties are more likely to
discourage higher risk projects and impede the efficient development of
otherwise marginally profitable projects and can result in the premature
closure of mines, whereas a profit based regime will facilitate development
of longer life mines which of itself brings a broad range of economic and
social benefits to the community, including in the form of taxation,
employment, infrastructure and services.

A profits based regime can also result in greater returns to the community,
particularly during periods of higher profits. The Henry tax review in its
consultation paper noted that one reason for the relatively slow growth in
government revenues during the recent period of extended profitability in
the mining sector has been the prevalence of ad valorem royalty regimes.
This means that we may not be maximising returns to the community as a
whole for the use of Australia’s resources, and in particular Indigenous
owners may be missing out on some of this return.>*

451  The Department's submission further elaborated on these points and provided
references to several reports which they contend ‘indicates that profit royalties are
more efficient than ad valorem or volume based arrangements.' >

52 Mr Michael Angwin, Australian Uranium Association, Proof Committee Hansard,
8 April 2009, p. 9, and Explanatory Memorandum, p. 28.

53  Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 20.

54  Mrs Marie Taylor, Department of Resources, Energy and Tourism, Proof Committee Hansard,
8 April 2009, pp 14-15.

55  Department of Resources, Energy and Tourism, Submission 11, pp 4-5.



Page 29

The recent cycle in resource prices, sustained increases followed by sharp
decreases, serves to highlight the relative efficiency of the various revenue
arrangements. The extended period of profitability in the mining sector
resulted in an increase in revenues from company income tax and specific
resource taxes, royalties and excises levied on mining, oil and gas resources
(accounting for the major part of resource related revenues). However, the
rate of increase does not appear to have been proportional to the growth in

the operating profits of the mining sector.

The relatively slow growth in government revenues is partially explained
by the prevalence of ad valorem royalties. Ad valorem royalty revenues do
not vary in proportion with profits. A corollary is that, in a period of lower
operating profits for the mining sector, total government revenues fall by
less than operating profits. Indeed, a particular project may be in a loss
making position but still be required to pay royalties. Royalty arrangements
can therefore discourage higher risk projects. They can also impede the
efficient development of otherwise marginally profitable reserves. Resource
rent taxes such as Australia’s PRRT [Petroleum Resource Rent Tax] are

designed to overcome these issues.*®

Provided there exists a range of low profit and high profit resource projects,
output based royalties (ie ad valorem) tend to overtax low profit projects
and to undertax high profit projects. The government tax take will be too
high for low profit projects with some becoming uneconomic as a
consequence (and the government tax take reduced to zero for these

projects), and too low for high profit projects.”’

Where a nation has a strong desire to attract investors, consideration should
be given to either forgoing a royalty and relying on the general tax system,
or recognizing the investors’ strong preference for being taxed on their
ability to pay. A nation seeking to differentiate itself from other nations that
it competes with for mineral sector investment may find a royalty based on
income or profits to be an investment incentive. Although profit-based
royalty schemes are inherently more difficult to implement than other
royalty schemes, governments that are capable of effectively administering

an income tax are positioned to manage a profit or income based royalty.>®

56

57

58

The Treasury, Australia’s Future Tax System: Consultation Paper, December 2008,

http://taxreview.treasury.gov.au/content/downloads/consultation paper/Consultation Paper.pdf

p. 256 [accessed 21 April 2009], quoted in Department of Resources, Energy and Tourism,

Submission 11, p. 4.

Australian Bureau of Agricultural and Resource Economics (ABARE), Mineral Resource
Taxation in Australia: An Economic Assessment of Policy Options, ABARE Research Report

07.1, Lindsay Hogan, January 2007,

http://www.abare.gov.au/publications_html/energy/energy 07/Resource_taxation.pdf, p. 83

[accessed 21 April 2009], quoted in Department of Resources, Energy and Tourism,
Submission 11, p. 5.

J. Otto, C.B. Andrews, F. Cawood , M. Doggett, P. Guj, F. Stermole, J. Stermole and J. Tilton,
Mining Royalties: A Global Study of their Impact on Investors, Government, and Civil Society,
World Bank, Washington DC, 2006, quoted in Department of Resources, Energy and Tourism,

Submission 11, p. 5.
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452  However, most evidence to the committee which sought to allay concerns
relating to the impact on payments to traditional owners focussed on the issue of
negotiated payments (or royalties). The Northern Territory Government informed the
committee that, under the Aboriginal Land Rights (Northern Territory) Act 1987,
there is an ability for traditional owners to negotiate royalties directly with the mine as
part of the access arrangements. This is a completely separate process to what is
mandatesgl in the Mineral Royalty Act 1982 (NT), i.e. the statutory 18% profit-based
royalty.

4.53  During the consultation process that led to the drafting of this bill, there was
discussion of whether royalties negotiated by traditional owners for mining on
Aboriginal land should be an allowable deduction for industry in calculating a
statutory profit-based royalty. Some stakeholders, and the government, disagreed with
this because:

(a) negotiated royalties in respect of other minerals produced on Aboriginal
land in the Northern Territory are additional to the statutory royalty and
not deductible in its calculation;

(b) privately negotiated royalties with other landowners or tenement holders
are not deductible in calculating the statutory royalty;

(c) it would result in uranium being treated differently for royalty purposes
from other minerals on Aboriginal land in the Northern Territory;

(d) it would add a complexity to administration of the Northern Territory's
profit-based royalty regime in respect of new uranium mines, and
particularly poly-metallic mines which include uranium; and

(e) of concerns that it would diminish the statutory royalty which would
accrue to the Australian Government and thus to the Northern Territory
Government and the ABA.%°

454  As a result, negotiated payments will not be deductible from statutory
royalties under the bill and therefore any negotiated payments must be in addition to
the 18% statutory profit-based royalty. The NLC indicated that this was the main
outcome that they sought through the consultation process:

..the bill does not adopt a suggestion which was made by some
stakeholders that negotiated payments with Aboriginal groups would deduct
from the statutory royalty flow to governments. So that was the primary
thing which we—and | can speak, | think, for the Central Land Council
also—wished to achieve in the Uranium Industry Framework process, and
that was achieved.®

59  Mr Craig Vukman, Northern Territory Treasury, Proof Committee Hansard, 1 April 2009,
p. 34.

60  Explanatory Memorandum, pp 17-18.
61  Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 28.
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4.55

The NLC discussed why they see the provision of these negotiated payments

as so important:

4.56

..we have to make sure that the separate negotiated payments will be
identified in such a manner to deal with those periods where there is no
statutory payment. That is important because the people who make
decisions within an Aboriginal group are usually senior people. Senior
people, because they are old, will usually be thinking of benefits to their
children and grandchildren, but at the same time, there will need to be some
benefit which they see in their lifetime to encourage them to consent, if that
is what they want to do.®

The NLC also provided the committee with some detail about the payments it

had negotiated on behalf of traditional owners in its region:

4.57

...there are negotiated payments. Some of them are ad valorem payments.
Some are a hybrid approach where there is a profit based regime with a
floor on it. We have negotiated some of that nature, and we directed
ourselves to this issue.®®

Most major developments, whether it is a mine, a pipeline or whatever,
have a number of up-front payments: one when the agreement is signed,
another one when construction commenced, another one when production
commences. That is a standard mechanism for dealing with this lapse which
comes from a profit based regime.®*

The NTRC informed the committee that the issue of a slow start to royalty

payments under a profit-based regime:

4.58

...1s well known among mining companies, and it does concern
them...There is concern that benefits do not flow directly and immediately
once a mine opens. That concern is particularly so in the case where, for
instance, traditional owners are elderly and perhaps in their lifetime will not
see direct benefits flowing. There have been a number of various methods
of ameliorating that, including community benefit funds and advance
payments and so forth. They tend to be designed to suit the circumstance
from mine site to mine site with varying effect.®

The Department of Resources, Energy and Tourism also gave evidence to the

committee to address some of the concerns raised in relation to the potential for less
predictable revenue under a profit-based regime:

...we note that many of the issues raised by those representing Indigenous
interests are either already being managed or can be managed through
alternative mechanisms. For example, some 64 per cent of the royalty
equivalents paid to the Aboriginal Benefits Account during the period 2002

62
63
64
65

Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 20.
Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 20.
Mr Ron Levy, Northern Land Council, Proof Committee Hansard, 1 April 2009, p. 21.

Mr Scott Perkins, Northern Territory Resources Council, Proof Committee Hansard,
31 March 2009, p. 28.
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to 2006 were already derived from mines in the Territory exposed to the
profit based regime; and ad valorem royalties fluctuate by nature
themselves, albeit not as significantly as under a profit regime. So these
stakeholders are already managing volatility of payment issues.®®

...section 46 of the Aboriginal Land Rights (Northern Territory) Act 1967
(ALRA) provides for Traditional Owner groups to negotiate private
payments directly with a mining company. The form and timing of private
payments is not mandated so Traditional Owners can, for example,
negotiate ad valorem payments for the purpose of offsetting lower profit
based royalty payments during the early years of a mine's life or to smooth
out royalty payments. The Uranium Royalty (Northern Territory) Bill 2008
deals only with the statutory royalty regime and therefore does not affect
this right for Traditional Owners to negotiate private payments and any
private payments would be made in addition to the statutory royalty (i.e.
they are not deductible from the statutory royalty). | note that the Northern
Land Council stated in its evidence that its practice is to insist on these
types of arrangements in the agreements for which it is responsible.

RET notes that, as the Traditional Owners have a veto over exploration and
mining on their land, they are in a very strong position to negotiate the
terms and conditions that they wish. Anecdotal evidence suggests that
mining companies are prepared to negotiate private royalties with
traditional owners and in the past these have covered ad valorem, profit
based or hybrid systems.®’

Committee view

4.59

The committee understands that a predictable revenue flow to traditional
owners and their representative organisations is essential. The committee also believes
that it is important for elderly traditional owners to be able to see benefits from mining
on their land during their lifetime. However, the committee does not believe that the
reforms proposed in this bill will present unmanageable issues for traditional owners.

In this regard, the committee notes that:

the status quo in terms of royalty arrangements for uranium mines in the
Northern Territory is for royalties to be determined on a case-by-case basis
(there is no guarantee that future uranium mines would be subject to ad
valorem royalties under current arrangements and any amendment to the bill
to mandate ad valorem royalties would be inconsistent with the objectives of

the bill);

the Northern Territory's profit-based royalty arrangement (which applies to all

non-uranium mines) has been in place since 1982;

66  Mrs Marie Taylor, Department of Resources, Energy and Tourism, Proof Committee Hansard,

8 April 2009, p. 15.

67  Department of Resources, Energy and Tourism, Submission 11, p. 2.
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. between 2002 and 2006, 64% of the royalty equivalents paid into the
Aboriginals Benefit Account were derived from mines under the profit-based
regime;

. ad valorem royalties are also subject to fluctuations (although not to the same

extent as those under a profit-based regime);

. for most indigenous communities royalty payments make up a small part of
total revenue and therefore it could be possible to overestimate the impact
royalties may have in eliminating indigenous economic disadvantage; and

. modelling has shown that over the life of a mine the total amount of royalties
payable under either an ad valorem or profit-based royalty regime is roughly
equivalent, although it is important to note that a profit-based royalty regime
can generate greater returns during periods of higher profit and one reason for
the relatively slow growth in government revenues during the recent mining
boom was the prevalence of ad valorem royalties.

4.60  Most importantly, however, it is essential to note that the bill does not affect
the ability of traditional owners to negotiate separate payments, in addition to the
statutory royalty, as part of negotiations to grant permission to access their land.
Evidence provided to the committee suggests that these payments are already used to
provide income to traditional owners during the start-up phase of new mines and to
provide more stable income during the life of a mine.

4.61  The committee notes evidence provided by the Northern Land Council and
Australian Nuclear Free Alliance that since 1987 traditional owners' consent to mining
is given only at the exploration stage (whereas prior to 1987 consent was requested at
both the exploration and mining stage) and the problems it is suggested this may cause
in relation to negotiating payments for traditional owners as part of mining
agreements. This is a matter beyond the direct scope of this inquiry and the committee
expects that mining companies and land councils will be flexible in negotiating
appropriate payments that may arise from this delay in the period between agreement
to explore and the decision to mine.

General committee conclusions and recommendation

4.62  The committee acknowledges that some important concerns have been raised
during the inquiry in relation to the bill. However, on balance it appears that these
concerns can be alleviated through existing processes. The committee believes that
there are important benefits to establishing a consistent royalty regime for all minerals
in the Northern Territory, including:

. reduced administrative complexity, particularly in relation to polymetallic
mines;
. the Northern Territory Government will be on the same fiscal ground as the

states in relation to mineral royalties; and

. a barrier to further mining development in the Northern Territory will be
removed.
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Recommendation 1
4.63  The committee recommends that the Senate pass the bill.

Senator Annette Hurley
Chair
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