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1.0 Contract mining and ‘operational control’ 

1.1 The problem 
 
Leighton Holdings has made a number of submissions to the Minister for Climate 
Change, Senate committees and the Department of Climate Change requesting 
that the definition of operational control under NGERS be amended as it applies to 
contract mining.  These are attached for the Committee’s reference.   
 
In short, Leighton Holdings believes mine owners should be deemed to have 
operational control because, unlike contractors on site, the mine owner: 
 Is best placed to report on energy use and greenhouse emissions and to have 

CPRS liability.   
 Initiates the mine development, decides who will work on the project and is a 

constant for the life of the mine.   
 Has greatest influence on energy use and emissions, owns and markets the 

product, and is best placed to collect data from multiple contractors.   
 Approves the mine plan, determining where the minerals will be mined, where 

waste will be dumped and the rate of extraction – and ultimately energy usage 
and carbon pollution.   

 Is best placed to report on fugitive emissions from open cut coal mines.   
 Has financial control and ownership responsibility over the resource before, 

during and after contractors have been on site.   
 Derives a commercial benefit from sale of the resource.   
 Is potentially able to access compensation and industry assistance 

arrangements, from which contractors are excluded.   
 
The current definition of operational control in NGERS – which is mirrored in the 
CPRS Bills – does not apply logically or effectively to the mining sector and has the 
potential to draw service providers into the trading scheme and make them liable 
for emissions not of their own making, such as fugitive emissions from coal, with 
limited potential for recovering the costs of carbon permits and additional 
administration.  Obligations to reduce emissions should properly rest with those 
best able to do so and those benefiting most from the mining industry – the mine 
owners.   
 
If the problem is not fixed, the CPRS will be potentially underpinned by flawed data 
– and therefore impact on the associated emissions reductions targets.   
 
1.2 CPRS Bills not an adequate solution 
 
The mechanism to address the contract mining issue in the CPRS Bills, the Liability 
Transfer Certificate (LTC), is a second-best solution because parties need to 
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resolve the ‘operational control’ issue under NGERS before registering under the 
Act by 31 August 2009 and not under the CPRS in 2011.   
 
If mining contractors, such as Leighton Holdings’ subsidiary companies, have 
operational control of a facility under NGERS they will therefore be the liable entity 
under the CPRS.  Leighton Holdings will be in the invidious position of having to 
spend millions of dollars to set up systems, review and renegotiate contracts and 
collect data to meet NGERS obligations for three reporting years until there is a 
possibility of transferring these responsibilities using the LTC mechanism.  There 
appears to be little gain to the Government and a significant burden to our business 
with this approach.   
 
A more effective solution is to change the NGER legislation to give operational 
control to mine owners.  In November 2008, we proposed an amendment which 
has the support of the Australian Industry Group, Australian Constructors 
Association and Minerals Council of Australia.  This would give practical effect to 
the flexibility intended by the Government in the CPRS.   
 
An amendment will: 

− Allow entities to commercially negotiate emissions reporting and acquittal 
liabilities ahead of the first reporting period on 31 October 2009, therefore 
ensuring accurate data underpins the CPRS.   

− Provide more certainty for business and reduce compliance costs as we 
prepare to meet our obligations under NGERS and any resulting 
obligations under the CPRS.    

− Limit the number of applications to the Greenhouse and Energy Data 
Officer for determinations of the entity with operational control.   

− Reduce the regulatory burden on industry and improve the reporting 
effectiveness of NGERS.  

 
1.3 Urgent amendments required 
 
There is now a real urgency to fix the problem.  We need certainty to complete 
contractual negotiations to ensure we meet our obligations under NGERS – 
preferably before the requirement to register under the Act by 31 August 2009 and 
to report by 31 October 2009.  The continued uncertainty has stalled these 
commercial negotiations and there is a real risk we may not be able to resolve 
these issues ahead of reports falling due.  This means the Government will not 
have the complete emissions picture on which to base its trading scheme caps.   
 
The Senate Administration and Public Finance Committee agreed NGERS “needs 
to be amended to provide flexibility and certainty for the mining industry” and “it 
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would be preferable to have the bill amended prior to passage”1.  However the 
Committee accepted “that the Department is undertaking continued consultation 
with industry stakeholders on this issue, with views to making further amendments 
in light of the finalisation of mining industry treatment in the proposed CPRS 
legislation”2.   
 
These amendments are not currently included in the package of CPRS Bills.   
 
The Minister has also indicated the Government did not intend “to make any 
significant amendments to the definition of operational control contained in the 
NGER Act … prior to the introduction of legislation to establish the Carbon Pollution 
Reduction Scheme”3.     
 
In the absence of a separate urgent amendment to NGERS, Leighton Holdings 
urges the Committee to include an amendment in the CPRS (Consequential 
Amendments) Bill 2009 to: 
 Explicitly recognise mine owners as the facility operator on mine sites, with 

responsibility for reporting on energy use, energy production and greenhouse 
emissions and for acquitting carbon permit liabilities; or 

 Allow parties on a mine or major construction project to transfer operational 
control to the entity with financial control ahead of the due date for the first 
NGERS reports. 

 
At the very least, the NGER Act should differentiate between mine owner liabilities 
for emissions directly associated with the resource (ie: fugitive emissions) and 
operator liabilities for emissions produced during extraction and haulage of the 
resource.   
 
1.4 Timing of proposed changes too late 
 
The CPRS (Consequential Amendments) Bill tries to address the case when the 
‘operational control’ test is evenly divided and no entity can be determined which 
has greatest authority to make decisions for a facility.  In that case, the liability will 
be divided equally amongst the parties.  The Government considers this measure 

                                               
1 Senate Standing Committee on Finance and Public Administration, report into the National 
Greenhouse and Energy Reporting Amendment Bill 2009 [Provisions], May 2009 
 
2 Senate Standing Committee on Finance and Public Administration, report into the National 
Greenhouse and Energy Reporting Amendment Bill 2009 [Provisions], May 2009 
 
3 Letter from the Minister for Climate Change and Water to the Australian Constructors 
Association, April 2009 
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only as a stop gap measure which requires that a single party will be nominated as 
soon as possible.   
 
However, the issue of ‘operational control’ commences with reporting obligations 
under the NGER Act which has been in effect since 1 July 2008. The parties need 
to agree on a single party with reporting obligations at the latest by 31 October 
2009.  The reporting party under the NGER Act will be the party with permit liability 
under the future CPRS unless the liability can be transferred to the financial 
controller.  Since this transfer requires the financial controller’s consent it does not 
address cases of dispute.  
 
2.0 Fugitive emissions from coal mines and landfills  

 
2.1 Open cut coal mines  
 
The revisions to the CPRS exposure drafts did not address the difficulties of 
measuring fugitive emissions from open cut coal mines.  This issue still exists for all 
parties, but particularly for contract miners as fugitive emissions verification is not 
within the ambit of the contractor’s agreement with the client nor is it within the 
feasible scope of their activities. 
 
2.2 Landfills 
 
Leighton Holdings welcomes the Government’s decision not to cover emissions 
from waste deposited in landfill facilities before 1 July 2011 (legacy emissions).  We 
also welcome a threshold of 10,000 tonnes for facilities in a prescribed distance of 
another facility accepting a similar classification of waste that exceeds 25,000 
tonnes threshold.   
 
However we still believe the waste sector should not be included in the CPRS until 
measurement of CO2-e emissions from organic waste can be determined by 
modelling.  The lack of accurate and repeatable measurement techniques may 
penalize the cutting-edge, environmentally efficient landfills whilst benefiting the 
poor performers.   
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3.0 Specific drafting comments on the CPRS Bills 

 
Leighton Holdings notes our concerns raised in our submission to the Department 
of Climate Change on the exposure draft legislation in relation to the Category B 
Test and the Authority Alteration of Commercial Agreement have largely been 
addressed.   
 
However, the following issues remain outstanding.   
 
3.1 Declaration of operational control 
 
Section 55A(1) – replace non-group entity with “person”.   
 
Section 55A(1)(a) – replace “the non-group entity” with “any person” or “interested 
party’.   
 
Section 55A(6) – delete (1)(b)” and replace with “(1)” and after “non-group entity” 
insert “and the applicant”.   
 
3.2 Extended meaning of “supply” 
 
A person should only be considered a “supplier” under sections 4, 5A and 33 of the 
CPRS Bill if it has legal ownership of the eligible upstream fuel.  As presently 
drafted, the definition of “supply” in clause 4 and the “extended definition of supply” 
in the new section 5A has the unintended consequence that contract miners who 
do not own the coal but who deliver the coal to the mine owner are at risk of 
attracting liability under s 33.  The definition of “supply” in s 4 or s 5A should clarify 
that legal ownership of the fuel is a prerequisite to being considered a “supplier”.   
 
3.3 Safety 
 
An Inspector may enter premises by consent or by warrant for the purposes of 
determining whether the Act is being complied with or substantiating information 
provided under the Act (s308).  We believe the legislation should ensure the 
Inspector has an obligation to comply with health and safety directions from any 
contractor on site who is charged with health and safety responsibility.   
 
3.4 Self-incrimination 
 
Under s 311 the Inspector may ask questions or seek the production of documents. 
This is a similar power to the authorised officer under the NGERs Act in s 61.  In 
the NGERs Act (s 61(4)) a person has the defence that to comply with a 
requirement to answer questions or produce documents if the answer or document 
might tend to incriminate the individual or expose the individual to a penalty.  
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Section 311 should be the same as s 61(3) of NGERs.  There is no reason why the 
right to avoid self-incrimination should be inconsistent between these two Acts. 
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4.0 Specific drafting comments on the Consequential 
Amendments to NGERs Act - CPRS 

 
4.1 Moratorium on penalties 
 
Given the delayed start of the CPRS, there should be a moratorium on penalties 
until the 2nd NGERS reporting period, allowing, in effect a “practice” reporting 
season for the reports due by 31 October 2009 reports.   
 
4.2 Earlier commencement date for NGERs amendments 
 
The following sections should commence at the same time that the CPRS Bill is 
passed and should therefore be listed in Schedule 1, Part 1 of the CPRS 
Consequential Amendments Bill. 
 
 Section 5A – Crown to be bound (s 108 CPRS (Consequential Amendments) 

Bill 2009) 
 Section 7 – definition of “person” (s 134 CPRS (Consequential Amendments) 

Bill 2009) 
 Section 11 – definition of “operational control” (s 172 CPRS (Consequential 

Amendments) Bill 2009) 
 Section 54A-55A – declarations (s 189-191 CPRS (Consequential 

Amendments) Bill 2009).   
 
 
4.3 Penalties 
 
Penalties should not be increased to include imprisonment for 6 months (see for 
example in section 61(3) of NGERs).  Delete this change from the CPRS 
(Consequential Amendments) Bill 2009. 
 
































