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 25 March 2009 

 
 
Mr John Hawkins 
Committee Secretary 
Senate Standing Committee on Economics 
PO Box 6100 
Parliament House 
Canberra ACT 2600 
Via email: economics.sen@aph.gov.au 
 
 
 
Dear Mr Hawkins 
 
Inquiry into the exposure draft of the legislation to implement the 
Carbon Pollution Reduction Scheme 
 
Leighton Holdings and its subsidiary companies welcome the opportunity to respond 
to the exposure draft Carbon Pollution Reduction Scheme (CPRS) legislation.  We 
agree with the overarching objective of the CPRS to reduce Australia’s carbon 
pollution while building long-term economic prosperity in a lower carbon economy.    
 
As a successful Australian-based company, large employer and big energy user, the 
Leighton Group is keen to work with the Government to ensure the design of the 
CPRS meets Australia’s economic and environmental goals.  
 
It is important to get the scheme right.  This is even more critical when the current 
economic climate is forcing businesses to focus on survival, leaving fewer resources 
to work on preparation for, and compliance with, such a major new regulatory 
scheme. 
 
As Australia’s largest mining and construction contractor, the Leighton Group is 
concerned that the reporting system which will underpin the CPRS remains flawed as 
it applies to contract mining.  If the anomaly is not corrected, there is a risk of double 
counting or incomplete emissions data from mine sites.  Ultimately this will undermine 
the integrity of the CPRS.   
 
The Leighton Group urges amendments to the National Greenhouse and Energy 
Reporting Act (NGERS) to provide a clear, workable and sensible approach to 
reporting greenhouse gas emissions on mine sites and large infrastructure projects.   
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Contract mining is unique and requires flexibility 
 
Contract mining is a unique Australian service industry and the proportion of mining 
done by contractors is increasing, accounting for about 28 per cent of total mining in 
2006/07 and employing around 25,000 people.  The commentary with the draft CPRS 
Bills recognises that contract mining has special features that do not fit the basic 
emissions trading scheme model which is primarily designed for owner-operated 
facilities.  The Leighton Group believes that greater reductions in carbon emissions 
can be achieved by imposing scheme obligations on project owners, rather than 
service providers.   
 
The legislation does not specifically recognise that mine owners should be the liable 
party for CPRS obligations, as the Leighton Group proposed in its Green Paper 
submission (attached).  The legislation has recognised that owners will be liable for 
the obligations attributed to the supply of coal to small users.  The Government has 
attempted to address the upstream issues with a compromise option – the 
introduction of the Liability Transfer Certificate (LTC) mechanism.   
 
We have not had sufficient time to fully consider whether the application of the 
legislation will have any unintended consequences in our industry (for example, if 
contracts shorter than four years will be covered under the special circumstances for 
surrender of LTCs).  But we welcome the flexibility to commercially negotiate CPRS 
liabilities with our clients as a logical solution for contract mining.   
 
Practical and commercial consequences of Liability Transfer Certificates 
 
However, this proposed solution has practical and commercial difficulties which make 
it a second best solution to our preferred option that mine owners are the liable entity 
for emissions reporting and trading.  This option would deliver a better outcome in 
terms of emissions management and reduction.   
 
One of the practical difficulties is that we will be unlikely to avail ourselves of the LTC 
mechanism ahead of the first emissions reporting date on 31 October 2009.  This 
threatens the integrity of the data provided to the Greenhouse and Energy Data 
Officer.   
 
There is a tight timetable between the passage of the CPRS legislation, Royal Assent, 
application for an LTC and Authority 90 day approval before the 31 October reporting 
date.  All parties, including the new Authority, will be feeling their way with LTCs.  The 
Authority will become better at administration of certificates once it has some 
experience but that will mean the initial period could be difficult.  Likewise operators 
and owners will be experimenting with the scope and coverage of the agreements.  It 
could be that mine owners may require more time to consider taking on the CPRS 
obligation, given the legislation is very new.  Hence it seems the early years could be 
fraught with transitional problems which could be avoided with mine owners being 
recognised in the legislation as the liable parties.   
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Given the LTC mechanism will not take effect until the CPRS starts on 1 July 2010, 
there is also  the potential the Leighton Group will incur the costs of setting up 
systems, reviewing contracts and collecting data to meet its NGERS obligations for 
two years until we can transfer these responsibilities.  There appears to be little gain 
to the Government and a significant burden to our business with this approach.   
  
Another practical difficulty is that under the current NGERS legislation, contract 
miners with operational control over a mine site will be liable for emissions which they 
have no ability to influence (ie: fugitive emissions). It is the mine owner, not 
contractors, who is best placed to report on fugitive emissions from open cut mines.  
The draft Bills recognise that mine owners are best placed to report on the energy 
content of coal sales to small emitters.  In a similar vein, it is more appropriate for the 
mine owner to report on fugitive emissions and to be held liable under the CPRS.  The 
mine owner has control and ownership responsibility over the resource before, during 
and after contractors have been on site.  Normally contractors have no information on 
the state of fugitive emissions from open cut mines, nor do they have the legal 
relationship to require mine owners to provide such information or the capacity to pass 
on the costs to collect such information.  
 
A commercial difficulty is that at present the facility operator needs to collect 
information from mine site contractors and sub-contractors with whom no commercial 
relationship exists.   This is also addressed in more detail in our Green Paper 
submission.   
 
The Leighton Group is already facing difficulties collecting the required data from sub-
contractors we engage, let alone from those who work on the same projects but are 
engaged by our clients.  It is clear the CPRS will impact on many more businesses 
than the Government’s estimated top 1000 carbon emitters.  Many small and medium 
businesses who sub contract to businesses that have CPRS liabilities will have 
increased compliance costs due to data collection requirements.   
 
For example, sub-contractors on infrastructure and mining projects will have to supply 
emissions information to larger contractors or clients.  On large infrastructure projects 
there may be more than 350 sub-contractors, suppliers, plant hire companies and 
consultants who will have to provide this data.  Similarly, some mining projects may 
involve 140 sub-contractors and other small businesses which will be compelled to 
emissions data to the liable entity.  Levels of understanding about NGER compliance 
and reporting obligations amongst these groups particularly sub-contractors is still 
quite low mainly because they are not themselves subject to direct reporting 
obligations.   
 
Given the problems with data integrity and collection of information from sub-
contractors, the Government could consider an enforcement moratorium for NGERS 
data until the CPRS provisions are bedded down and operational control issues are 
resolved with our clients.   
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A workable solution 
   
Given the difficulties in negotiating LTCs and the challenges offered from the 
regulatory administration, a more effective solution would be to amend NGERS 
legislation.   
 
An amendment will give practical effect to the flexibility to transfer operational control 
from contractors to mine owners intended by the Government in the CPRS White 
Paper and draft CPRS Bills.   
 

− It will allow entities to commercially negotiate emissions reporting and 
acquittal liabilities ahead of the first reporting period on 31 October 2009, 
therefore ensuring accurate data underpins the CPRS.   

− It will provide more certainty for business and reduce compliance costs as we 
prepare to meet our obligations under NGERS and any resulting obligations 
under the CPRS.    

− It will limit the number of applications to the Greenhouse and Energy Data 
Officer for determinations of the entity with operational control.   

 
The Leighton Group’s proposal for a new regulation under the NGER Act is supported 
by the Australian Industry Group, Australian Constructors Association, and Minerals 
Council of Australia (attached).   
 
Leighton Group proposal 
 
The Leighton Group makes the following recommendations: 
 

− Amend the NGER Act and the CPRS legislation to explicitly recognise mine 
owners as the facility operator on mine sites, with responsibility for reporting 
on energy use, energy production and greenhouse emissions and for 
acquitting carbon permit liabilities. 
− The alternative would be to amend the NGER Act to achieve certainty 

and flexibility for parties on a mine or major construction project to 
transfer operational control to the entity with financial control ahead of the 
first reports due under the scheme on 31 October 2009.   

− The CPRS should differentiate between mine owner liabilities for emissions 
directly associated with the resource (ie: fugitive emissions) and operator 
liabilities for emissions produced during extraction and haulage of the 
resource.   

− The emission liability threshold for facilities of 25kt  
CO2-e should exclude fuel-generated emissions to avoid unnecessary trading 
and administration burden for marginal emitters.     
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The Leighton Group is keen to work with the Government to ensure the design of the 
CPRS meets Australia’s economic and environmental goals.   
 
Kind regards 
 
 
 
 
 
CATHERINE FITZPATRICK 
External Affairs Manager 
Direct line  (02) 9925 6026  Direct fax  (02) 9925 6951   
Email  catherine.fitzpatrick@leighton.com.au 
 
 
Attach Letter  to Minister for Climate Change 

Green Paper submission 
 
 
































































