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Re: Inquiry into the Provisions of the Trade Practices Amendment (Small Business 

Protection) Bill 2007 

 

Thank you for the opportunity to make a submission to the above inquiry.  

 

The Wilderness Society is one of Australia’s largest environmental organisations and has 

a particular interest in litigation against community organisations because we were sued 

in December 2004 by Tasmanian logging giant, Gunns Ltd. In its original form, that law 

suit alleged that The Wilderness Society had unlawfully lobbied Gunns’ Japanese 

customers and pressured them to boycott the company’s products. We always claimed 

that this was a gross misrepresentation of our conduct, and we were sceptical of the 

claims of losses alleged in the suit.  

 

Gunns have now dropped the claims against us in relation to the Japanese customers, but 

having to defend those claims for two years was expensive, stressful and not conducive 

to free public debate. As Sir William Deane noted in his High Court judgment in the 

landmark Theophanous case,  

potential civil liability in damages and costs is likely to represent a much more 

effective curtailment of the freedom of political communication and discussion 

than the possibility of conviction of most of the many criminal offences which are 

punishable by a pecuniary penalty. (Theophanous v Herald and Weekly Times 

Limited [1994] HCA 46 at par 19). 

 

Justice Deane was referring to defamation law, but the same is true of any law suit. The 

chilling effect of litigation on public debate is widely acknowledged and 25 jurisdictions 

in the United States have some form of law to protect free speech against the strategic 

use of litigation against public participation. 

 

The Gunns law suit was not brought under the Trade Practices Act, but we are aware of a 

number of cases under that Act which we believe impinge on the community’s right to 

public participation. This is a right which should be protected in Australian law. If the 

changes proposed in the Trade Practices Amendment (Small Business Protection) Bill 



2007 mean that there will be more law suits against individuals and community groups 

exercising their democratic rights to protest, then that would be a great concern. 

 

Attached to this letter is a media release from the animal welfare organisation, Voiceless, 

and an article by media commentator, David Marr, both of which raise serious concerns 

about the impact of the proposed changes to the Trade Practices Act on free speech and 

the right to protest. Without endorsing all the comment in those two publications, The 

Wilderness Society shares their concern that the right to free speech and public 

participation should be protected. 

 

We are also aware that s45DD(3)(a) of the Trade Practices Act provides that the 

secondary boycott provisions of the act do not apply to conduct whose dominant purpose 

is environmental protection or consumer protection. We support this provision as 

necessary to protect the community’s rights to agitate these important issues. However, 

we see the scope of the exemptions in 45DD(3)(a) as being too narrow. 

 

While we understand the government’s imperative to protect small business interests, we 

believe that if the current bill is passed, then the exemptions in s45DD(3)(a) should 

be widened to include conduct in relation to the protection of animals, the status of 
women, indigenous people or other disadvantaged groups.  

 

Such an amendment would provide business with protection against commercially 

motivated actions while also ensuring that the community’s rights to take political action 

are protected. 

 

We remind the Committee that boycotts are in themselves an act of consumer choice and 

have played a major part in many historic social reforms from the end of race segregation 

in southern states of the USA (the Montgomery Bus Boycott) to the end of apartheid in 

South Africa (the Gleneagles Agreement on sporting contacts). 

 

When it is considered that Mrs Kate Carnell, as the Liberal Chief Minister for the ACT in 

1995 supported the boycott of French products (ACT Legislative Assembly, Hansard 20 

June 1995 pg 793) because of French nuclear testing, Family First’s Senator Stephen 

Fielding called for a boycott of McDonalds to support Australian produce growers (ABC 

Radio, 25 August 2005) and the Greens and Labor have historically supported a range a 

boycotts, it is clear that consumer boycotts are not a tool of any particular side of politics 

but are part of normal political practice in a democracy. 

 

We believe that the recommendation in bold above strikes an appropriate balance 

between the protection of small business and the vital rights of the community. 

 

 

Yours, 

 
Dr Greg Ogle 

Legal Coordinator 

 



 



 



 



 




