APPENDIX B.2: Selected correspondence between MTA A, Minister Macfarlane and the
Department of Industry, Tourism and Resources regarding the Oilcode.



Motor Trades Association of Australia

Stephen Payne

General Manager

Minerals and Fuels Branch ’
Department of Industry, Tourism and Resources
GPO Box 9839 '
CANBERRA CITY ACT 2601

Dear Mr Payne

| am writing to you on two matlers relating to the draft QilCode. The first is to
formally express my concern about the level of MTAA Federation representation at
the OilCode round-lable on 17 March and the second, to provide as we agreed we
~ would some preliminary comments on the draft OilCode.

With regard to the first matter, when | spoke to you in early February about the new
date of the OilCode round table, you provided a clear indication to me that all
Executive Directors of MTAA Member bodies and their relevant Officeholder would
be invited to participate in the round-table. However, | have had confirmed to me at
a telephone conference of ASSCSA Members on Monday 21 February that no such
invitations have been received. As this is an important matter for all service stations,
and a matter of contention over an extended period of time, | believe that it is only
appropriate that all stakeholders are invited to participate at the round table. | would
appreciate it if invitations to the round-table could be extended to all Executive

Directors and their relevant Officeholder.

On the second matter, | am aware that you have spoken 1o Sue Scanlan about the
matters raised in our correspondence with the Department on 13 June 2003. The
Depariment’s response to the matters raised in that letter and the draft code, in
general, were considered by the Association during its telephone conference earlier
this week and | have been requested to write to you about the following matters:

1. Coverage »
it is MTAA’s view that all suppliers, including second tier marketers, should be

covered under the OilCode. All resellers with more than a supply agreement
must be covered by the general provisions of the Code and all resellers
should be covered by the TGP provisions. As the Code is currently drafted

MTAA does not believe that has been secured.
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Additionally, LPG is not covered by the Code nor is the PULP proprietary
products. That is a matter that needs to be rectified. The Department’s
comment about the position of LPG being reviewed after 12 months is noted,
but it remains MTAA’s view that LPG should be covered by the Code at its
commencement. | would also note that with changes in fuel standards (and
the phase out of lead replacement petrol) more higher octane fuel will be sold
to motorists and thus it is our view that it would now be appropriate to include
within the scope of the Code, the PULP proprietary fuels.

Tenure. o
There must be a minimum tenure of five years for those covered by the Code

(that is, all franchisees and commission agents). MTAA remains concerned
that the provisions of the code as currently drafted do not adequately ensure
that commission agency agreements are covered by the code. Equally MTAA
remains concerned about the application of clause 32(2)(c) of the Code and
the potential that exists for the general tenure arrangement of a minimum of
five years to be eroded by that provision; particularly when this clause is read
in conjunction with clause 37 relating to the termination of such agreements.

Contracts ‘on-foot’ .
All contracts ‘on-foot’, should remain undisturbed in relation to their tenure
arrangements. Any prospect of contract ‘on-foot’ being voided by a repeal of

the two petroleum acts must be avoided.

Terminal gate pricing v ,
As drafted the Code allows for discounts at the terminal gate. | must advise

you that MTAA remains unanimously opposed to allowing discounts before
the terminal gate. MTAA is also of the view that all resellers should be
provided the opportunity to purchase their fuel at a terminal gate price. It
seems however that access to the TGP arrangements is limited (by clause
6.1) to those who have a ‘fuel reselling agreement’ (which is specifically
defined and is broadly speaking a ‘franchise agreement’). All other resellers
are thus not to have any benefit that might arise from a TGP. '

Fundamental to the introduction of a terminal gate price is that all wholesale
buyers purchase at a true wholesale price and thus encourage competition at

the wholesale level of the market.

The Code does not address the issue of ‘below cost sélling'
| am also requested 1o advise you that MTAA’s view is that in the absence of

any other legislative framework to address concerns about pricing behaviour
ihere needs to be a provision in the OilCode which deals with the issue of

retailing below cost,

Full documentation to provided at the point and time of fuel delivery

Currently the Code proposes that detailed documentation has to only be
provided to the retailer up to 30 days after delivery. This is totally
unacceptable, particularly as the suppliers demand and take via direct debit
‘cash on delivery’. Full documentation must be provided on delivery. Service
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station operators advise that they require such documentation for GST
purposes.

There should be no ‘termination at will’ provision in the Code

Currently the Code proposes (at clause 33(2)(d)) that a supplier be allowed to
terminate an agreement on 30 days notice, without giving reasons and
without the retailer having breached the agreement. The inclusion of that
clause in the Code is entirely unacceptable to MTAA. There is provision in
the Code for all parties 1o agree to an early surrender of an agreement and on
that basis we see no reason for the Government to introduce a clause which
allows suppliers to terminate agreements at will and without just cause. The
Association cannot support the codification of ‘termination at will’.

Dispute resolution procedures :
MTAA is of the view that dispute resolution procedures should apply to all
disputes relating to the agreement between the supplier and the reseller. In
the view of the National Secretariat, clause 40 of the draft Code currently
limits dispute resolution to matters addressed in the Code (which is narrower

than all disputes related to an agreement).

A second issue in relation to dispute resolution procedures is there has in the
past been discussions about the inclusion of a provision which allows for a
‘class action’-type resolution of disputes. As the code is currently drafted it is
not clear that the code provides, in circumstances where there are similar
issues in dispute, that the matters do not need to go individually to the dispute
resolution adviser. It is our view that where there are similar issues in dispute
there are two options for the resolution of the issues. One would be that one
retailer takes the dispute through to the dispute resolution process set out in
the code and the outcome applies to all the similar disputes; the other that the
disputes are dealt with by the dispute resolution process as a ‘group’.

In addition, MTAA believes that there should be a role in dispute resolution for
dealer councils and trade associations; that is a formal stage in the dispute
resolution process (as well as a role for association or dealer council
representatives acting as advisors in a mediation situation; if that is the wish

of the retailer concerned).

Notice period for non renewal

The issue of the period of notice to be given by suppliers in the event that an
agreement is not going to be renewed is not sufficiently addressed in the
Code. The National Secretariat has previously proposed that one years'
notice of non-renewal of an agreement should be included in the Code.

Code amendment process
While noting your comments of last week in response to my letter of 13 June

2003, MTAA is firmly of the view that there should be a requirement in the
Code for the Government to consult with all parties before making changes to

the Code.




11, Payment Arrangements V
One of the matters that has and continues 1o be of concern to service station

operators is inequitable arrangements between them and their suppliers about
payment arrangements between the parties. Service station operators are
usually required to pay cash on delivery for fuel yet price suppon, fuel card
reimbursements and the like are not made on the same terms. In generalz
terms the Association would not like to see any further d:ﬁerenﬂal arise in.

relation to these payment arrangements.

If you would like to discuss these preliminary views p!ease do not hesxtate 1o contact
Sue Scanlan.

Yours sincerely

Michael Delaney
Executive Director

24 February 2005
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Motor ’ﬁadves Association of Australia

The Hon Tan Macfarlane MP

Minister for Industry, Tourism and Resources
Parliament House

CANBERRA ACT 2600

Dear Minister

Thank you for your letter of 11 March 2005 in response to mine of 24 February 2005 to Mr
. Stephen Payne of your Department. '

As you, the Government, we and the other oil industry participants are well aware there has
been a long, and often divisive, debate over this issue of oil industry reform over many years.
It is abundantly clear to all of us that the structure of the petroleum industry, particularly at
the retail level, has changed markedly during that time. It is also true that the two petroleum
Acts, the Petroleum Retail Marketing Sites Act 1980 (the Sites Act) and the Petroleum Retail
Marketing Franchise Act 1980 (the Franchise Act) remain on the statute books albeit that
MTAA acknowledges that they are ‘Jocked up in time’, that the oil majors have essentially
circumvented the Sites Act in the last decade, that it has been the Government’s stated
intention that they be repealed and that repeal of the Acts has been supported by the oil

majors. '

It is however equally clear to service station operators that those Acts, operating together,
locked up in time though they be, provide them with certain rights. Absent those rights, those
small business service station operators would have no tenure such as all other small

. businesses have through retail tenancy Acts in almost every jurisdiction; would have
difficulty securing access to finance from financial institutions; would have difficulty
securing a return on their investment and more generally in commercial terms operating a
service station would be a more risky business and the operator much more exposed to the

whims of larger corporations. ‘

For the record, those rights as MTAA and its service station operator meinbers see them are

as follows: ‘ ' : .

® a minimum of three plus three plus three tenure for Franchise Act
franchisees. This essentially equates to a minimum of nine years
tenure as there are limited circumstances in which an agreement
cannot be renewed at the end of each tenure period;

K pre-contractual disclosure for Franchise Act franchisees;
very limited circumstances under which a Franchise Act agreement
can be terminated;
®  protection against unreasonable behaviour by a franchisor — such as an

unreasonable increase in payments by a franchisee, the imposition of
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unreasonable or impossible obligations by a franchisor, and price
discrimination between franchisees;
rights about renewal, non-renewal and assignment; 3
obligations on the franchisor in disposing of its interest in a franchise;
and ‘ . '

o controls on vertical integration in the industry.

In addition, of course, oil industry franchisees (as distinct from just Franchise Act

franchisees) are covered by the provisions of the mandatory Franchising Code of Conduct
(FCC) which provides for more extensive pre-contractual disclosure (than the Franchise Act),
a cooling-off period and an alternative dispute resolution process among other rights. That
Code though does not include any provisions relating to statutory tenure. It can however

apply to oil industry commission agents who operate shops and other service station site
activity under a franchise agreement as defined in the FCC. '

The biggest challenge, for service station operators, in the last 18 months has of course been
the entry of Coles Myer, through its alliance with Shell, into the retail sector and the
expansion of the Woolworths retail network through its alliance/joint venture with Caltex.
The exclusive nature of the discount voucher arrangements, particularly the Woolworths
Caltex vouchers, has caused an enormous shift in motorists buying patterns and at the same
time reduced supplies of wholesale fuel for independents and ‘spot’ buyers from the two
largest refiner/marketers. Access to fuel has thus become a problem. _ .

In addition service station operators are concerned about the fact that they are unable to buy
fuel at wholesale for the same price as the ‘supermarkets’ are retailing their fuel. This is an
unsustainable situation for many service station operators and irrespective of views about not
wishing to impede on a retailer’s rights to discount product, no retailer ‘loss leads’ or.
discounts its major item in the same manner that the supermarkets ‘discount” fuel over long
periods. Thus you will understand why my members are conceérned about ‘selling below
cost’, ‘predatory pricing’, ‘misuse of market power” and other such matters. I'might add here
that at the time of writing no amendments (relating to the Dawson Review of, or the Senate
Economics Committee inquiry into, the Trade Practices Act) have been passed by the
Parliament. Indeed no proposed amendments on misuse of market power or unconscionable
conduct, let alone predatory pricing, have been released by the Government.

" To return, however, to the long debated matter of reform of the petroleum inddsﬁ'y; MTAA

has in the past been unable to support the various ‘reform’ packages put forward because it
believed that at the end of the process service station operators then current rights were to be
eroded and the oil majors stood to gain control over the retail sector of the petroleum
industry. We remain of that view in relation to the current reform discussions; only we:
would add that the supermarkets and their refiner/marketers partners will be the biggest

winners.

Our reasons for holding, firmly, those views are as stated above and further set out below.

Service station operators are particularly concerned about the impact of the proposed reform -
arrangements (that is the repeal of the two petroleum Acts and the introduction of a
mandatory Code) on ‘contracts on-foot’. Inote that your letter of 11 March proposes that
‘existing agreements with five years or more minimum duration will have their tenure
undisturbed’. That may well be the Government’s intent but we are concerned that the Code




by

T

-3-

will not provide for that. MTAA is aware that in the current Caltex agreements (which I
understand have five plus five tenure and which are covered by the Franchise Act) there is a
clause which provides that in the event of a “Mandatory Law Change’ (such as say the repeal
of the Franchise Act) Caltex has the right to alter the agreement (say to change the tenure
arrangements or the nature of the agreement). In light of that MTAA does not believe that
the draft Code sufficiently secures the present property rights of those service station

operators who have contracts on-foot. We see that as being unacceptable.

The draft OilCode definition of a franchise agreement is in construct very similar to the
definition of a franchise agreement under the FCC. One of the issues with that definition in
the FCC has been that it is possible to avoid the Code by constructing an agreement which
does not meet all of the four necessary parts of the definition; one of which relates to the
payment of a fee (such as a royalty or franchise fee). One of the concerns that MTAA has
had in the past in relation to coverage in the draft OilCode is that it would have been quite
possible to construct a commission agency agreement under which there was no on-going
payment or fee and thus the agreement would fall outside the OilCode. Inote that the most
recent draft of the Code (received on Monday, 14 April) has been amended to recognise that
and to make it clear that commission agency agreements are covered by the Code. We thus
believe that if statutory tenure of a minimum of nine years is to be ‘traded’ for a broader
coverage with a minimum of five years then we must at Jeast get the coverage matter correct.
However, we remain concerned that as the Code is currently drafted most agreements could,
after the introduction of the code, be structured so that they fall within the category where no
minimum tenure applies. Again this issue must be addressed as we see the current proposal

as being unacceptable.

MTAA also notes that the ‘improved” pre-contractual disclosure requirements contained in
Part 3, Subdivision 1, do not entitle franchised independents and Franchise Act franchisees to
a necessarily higher level of disclosure than that which they are currently entitled to under the
Franchising Code of Conduct; albeit that the proposed regime will be more petrol specific.

As I advised in my letter of 24 February the introduction in a statutory instrument of a
provision allowing for termination ‘at will’ is something which the Association will not -
support. It is not sufficient for the Government to say that what is being proposed in the draft
0OilCode is better than what is happening now in the market in relation to some commission
agency arrangements. As you constantly point out those arrangements are not currently
covered by the two petroleum Acts. Termination at will is not permitted under the Franchise
Act and we cannot support the right to engage in that behaviour being codified by regulation;
irrespective of how much or how little the commission agent or other retailer may have
invested in their business. Given such a clause I doubt that any financial institutions would
provide capital or overdraft facilities to those operators. For MTAA this is also unacceptable.

MTAA’s views on the proposed, so-called, terminal gate pricing arrangements are well
known to you and I will not repeat them at length here; suffice to say I do not understand how
an arrangement that allows for discounts at the gate can introduce transparency and wholesale
competition — which have always been what we have contended is required for a true

terminal gate pricing regime. I would add also that the introduction of a so-called terminal
gate pricing arrangement does not automatically result in buyers being granted access to

terminals or indeed them being supplied with fuel.
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I note your comments in your letter about the alternative dispute resolution procedure in the
draft Code. Iand my members fail to understand why the application of the alternative
dispute resolution process has to be limited to matters contained in the Code. Again if this
reform process is to provide some benefits to my members then surely the dispute resolution
process should relate to all matters covered by the commercial agreement between the two
parties. The Franchising Code of Conduct dispute resolution process applies to ‘a dispute
arising under a franchise agreement or this code’. 1do not understand why the narrower
view is to apply in respect of the OilCode when oil industry franchisees covered by the FCC

already enjoy a wider right.

MTAA has also analysed the commentary prepared by officials from the Department of
Industry, Tourism and Resources and provided to MTAA following our discussions in
Brisbane. MTAA does not support many of the statements in that paper. I'have therefore
responded, in the terms set out below, to each of the matters raised in that paper. Before
doing so I must say that many of the propositions it contains are ‘straw men’ and that it
misrepresents what service station operators say or seek in these matters. :

0ilCode - Benefits

- General
The current regulatory regime is discriminatory, (in the sense it offers some operators rights

under the Sites and Franchise Act and other [sic] none at all), ineffective and covers only a
minor number of participants i.e. franchisees and company operated sites. The proposed
QilCode would apply to all industry participants including commission agents and
independents.

The current regulatory regime is only discriminatory due to the manner in which it has been
applied by the Australian Government. The fact that the current legislation has not been
applied to all relevant market participants by either amending the Acts and/or designating
particular companies as “prescribed corporations” for the purposes of the Acts has given rise
to the current situation in which some market participants are covered by the Acts but others
are not. The Government’s failure to revise the current regulatory regime to address
structural changes in the market has also given rise to the meffectxveness of which your

Department speaks.

The Association believes that the Government could address the issues raised in this point by
simply ensuﬁng that the Acts applied consistently to all relevant market participants.

As regulations, the OilCode is easier to amend than Iegzslanon in response to ckangmg
market needs and conditions.

The Association notes that legislative instruments such as regulations must be drafted in the
same careful manner as legislation. Legislative instruments must also be tabled in both
Houses of the Australian Parliament and that the vast majority of those instruments can be
disallowed by either House of Parliament within fifteen sittings days of that tabling.
Therefore the proposition that it will be easier to amend the OilCode because it is a legislative
instrument rather than legislation may not hold. The Association also notes that the
Government, although it has the power to do so, has not enacted regulations to specify that
Coles and Woolworths are ‘prescribed corporations’ for the purposes of the Sites Act.

Additionally, the draft OilCode does not cufrenﬂy specify the process by which it is to be
amended and it is therefore possible that future governments might be able to amend or even
revoke the OilCode with little or no consultation with industry stakeholders.




The OilCode will be reviewed afier it has been in operation for twelve months.
Noted and accepted. .

Terminal Gate Pricing

Terminal Gate Pricing (TGP) will ensure all customers have the option to buy petroleum.
products at a TGP based price. Access to supply at TGP can not [sic] be denied providing
customers meet occupational health and safety standards at wholesale facilities and can pay
Jor product.

MTAA disagrees with this statement. Under section 11 of the draft OilCode, a wholesale
supplier can decline to supply a declared petroleum product to a customer if the wholesale
supplier ‘does not have sufficient supplies of the declared petroleum product that it can
reasonably provide to meet the customer’s requirements’. Therefore, while customers may
have a right of “access to supply”, they do not have any right to “actual supply” if the . ,
wholesale supplier merely determines that it does not have sufficient supplies of the declared
petroleum product in question. Considering that wholesale suppliers are currently operating
at full or near to full capacity in order to meet current market demand and that the demands
on local producers are likely to increase with the introduction of tighter fuel standards in the
near future, there is the very real possibility that some market participants may not be able to
secure supply of some declared petroleum products. The Association would therefore

reiterate that access does not equate with supply.

Regquires suppliers to post a TGP for temperature corrected petroleum products and increase
[sic] transparency by ensuring that TGP pricing information is publicly displayed.

The proposed TGP pricing arrangements will still allow for discounting at the terminal gate.
The Association believes that, in the interests of a competitive and transparent wholesale
market, the TGP should be a true reflection of the wholesale price and therefore suppliers
should not be permitted to distort or falsify the TGP price through hidden discounts at the

terminal gate. .

The suggestion that the proposed TGP arrangements will ‘increase transparency’ is false as
the posted TGP price will not necessarily be the wholesale price at which the wholesale
transaction is made. This is because wholesale suppliers will be able to offer discounts at the
terminal gate. The public display of such an ‘opaque’ TGP will therefore do nothing to
improve the transparency of pricing in the wholesale market.

The TGP arrangements do not prevent discounting or below cost selling.
Noted. -

Improved delivery and invoice documentation which identifies costs of fuel, volume and other
services such as credit or delivery.
The draft OilCode provides that invoice documentation must be provided within 30 days.
MTAA considers that such a requirement is unacceptable in light of the fact that service
station proprietors are required to pay for the goods on delivery. MTAA believes that
wholesale suppliers in the retail petroleum industry should be required to meet the standards
applying to wholesale suppliers in all other industries and provide invoice documentation at

the time of supply.




Fuel Reselling Agreements

Provides five year tenure for all parties to fuel re-selling agreements, not Jjust franchisees
(who have nine years tenure under existing legislation), provided that there is investment of
over $20,000. ' A ' ‘ -

The Association notes that not all franchisees have tenure under existing legislation; only
PRMF Act franchisees are entitled to tenure under existing legislation. MTAA also notes
that the OilCode will effectively discriminate between retailers whose initial investment is
less than $20,000 and those whose initial investment is over $20,000. This, in our view, is
likely to encourage some wholesale suppliers to restructure their agreement so that the
‘upfront’ investment is less than $20,000. :

Improved disclosure arrangements imposed on the oil majors in the creation, transfer or
termination of agreements, -

The Association notes that the proposed disclosure arrangements are comparable to the
disclosure requirements imposed on oil companies by the PRMF Act in relation to Franchise
Act franchisees and on them and other oil industry franchisees under the Franchising Code of
Conduct. In any event, the Association believes that the disclosure of an absence of rights is

of very little value to fuel resellers.

Dispute Resolution Service _ * -
The QilCode’s proposed Dispute Resolution Scheme will provide a low cost and rapid means

of addressing disputes as an alternative to legal action. The Office of the Dispute Resolution
Advisor through their[sic] facilitation and technical skills will be able to assist the parties to
explore the issues in depth and reach the best possible joint decisions that the circumstances
allow. Unlike many mediation schemes, the Dispute Resolution Advisor can make nonbinding
recommendations. ‘ . - '

The matters which can be mediated under the OilCode’s dispute resolution process are
limited to those which are set out in the Code and those matters are significantly narrower
than the matters which form part of the business relationship between the parties. The
dispute resolution process may therefore prove to be an ineffective alternative to legal action.
The limitation of matters which may be mediated under the OilCode’s dispute resolution
process may also compromise the rights that franchisees currently have under the
Franchising Code of Conduct. The Association also considers that non-binding - ‘
recommendations are of little value in a commercial environment. * C

The recourse 1o legal action remains available. .

The Association acknowledges that service station proprietors will, prima facie, still have
recourse to legal remedies. For many service station proprietors however legal action is
simply not a viable option due to the prohibitive costs associated with pursuing such a course
of action. MTAA believes that the likelihood of a small service station operator commencing
legal action against a major oil company for breach of contract is very remote as the costs of
doing so would simply be prohibitive. This is one of the reasons why the Association has
pursued the strengthening of the Trade Practices Act to proscribe certain unacceptable
behaviour and has been actively seeking to ensure that any OilCode does not diminish

existing rights for service station operators.
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QilCode — Key Issues

Why doesn’t the Government prevent below cost selling?

MTAA has never asked for a prohibition on below cost selling, although the Association
acknowledges that some of its Member bodies have previously requested such a prohibition.
The Association does however believe that the misuse of market power provisions in the -
Trade Practices Act need to be strengthened. It is however incorrect to assert that below cost
selling will typically only occur at the bottom of the discount cycle. Large retailers could
sustain below cost selling for a long period of time if they are using profits from one sections
of their business, for example grocery retailing, to cross-subsidise their petrol operations.

Why doesn’t the Government prevent supermarkets from below cost selling?

MTAA does not believe however that supermarkets should be able to use their power in one
market to reduce competition in another (for example, the retail petroleum market). In
particular, supermarkets should not be able to use other sectors of their business to cross-
subsidise their petrol operations in order to reduce competition.

Why doesn’t the Government introduce a pristine Terminal Gate Price? v

As discussed above, MTAA believes that, in the interests of a competitive and transparent
market, the Government should introduce a true wholesale TGP. In relation to discounts and
economies of scale it should be noted that the most fuel any one service station can purchase
at one point in time is a tanker load. That is true for a Coles site, an independent site ora
franchised site. Equally each gantry can only service one fuel tanker at a time.

The OilCode doesn’t offer small operators any protection. Wouldn’t independents be better
off under the Sites Act? _

As discussed above, MTAA considers that many of the supposed benefits of the draft
0ilCode are illusory. The OilCode does not offer any guarantee of supply. It also does not
follow that independents have no protection whatsoever as branded independents are likely to
be covered currently by the Franchising Code of Conduct. The Association also notes that
the Sites Act does not apply to franchisees — it applies only to the prescribed corporations and
to the sites that they directly operate and in most circumstances to their commission agency
sites. MTAA would also reiterate that the only reason that the Sites Act has not kept pace
with developments in the industry is because Governments have failed to update the Actin

response to those developments.

What role will independents or small operators have in the future? ‘

It cannot be presumed that the larger retailers are more efficient than smaller operators. The
use of market power in one market to force competitors out of another market does not make
for a more efficient competitor. The initial setup and infrastructure costs associated with
service stations are significantly higher than in some other retail sectors. Furthermore, other
retail sectors frequently have a range of wholesale suppliers to choose from, but in the retail
petroleum sector that choice is limited because if an operator cannot secure supply of petrol
then it will not be able to operate a service station. MTAA believes that a diversity of
operation and ownership in the retail sector will provide for a strong competitive market, The
issue is that the Association does not believe that the current ‘reform’ proposals provide the
framework for continued diversity of ownership and operation that the market needs to
sustain a long-term competitive environment.




What will happen if the OilCode is not introduced?

The Association wonders whether any economic analysis has been commissioned on the
impact of the introduction of the OilCode and the repeal of the petroleum Acts on the current
structure of the market. MTAA also notes that the Government could, if it wished, designate
Coles and Woolworths as “prescribed corporations” for the purposes of the Act.

Why doesn’t the Governiment use the Trade Practices Act to guarantee a place in the market
for existing independents and owner dealers? ,

MTAA has never sought to secure a place in any market for its small business members who
are not efficient or competitive operators. What the Association has Jong sought is to address
the current (and growing) imbalance of market power in our economy as between big and
small businesses. Small businesses are not necessarily uncompetitive or inefficient operators.
Many in fact are particularly efficient and compete vigorously in the market. However, many
small operators are hampered in their ability to compete by the unfair market actions of some
of their competitors and suppliers. The environment that MTAA seeks to secure for its -
members is one in which there is an opportunity for small and Jarge businesses alike to
compete fairly on the basis of their products and services. MTAA is not convinced that the
so-called, ‘reform’ package proposed will assist in securing that environment.

I look forward to discussing these matters with you at the Forum on Thursday.

Yours sincerely

MICHAEL DELANEY ,
Executive Director

16 March 2005




Motor Trades Association of Australia

The Hon lan Macfarlane MP
Minister for Industry, Tourism and Resources
Parliament House

- CANBERRA ACT 2600

Dear Minister .

~ Thank you for your letter of 19 April 2005 outlining the latest proposals in relation
to the draft OilCode. MTAA remains willing to negotiate with you and the other
o stakeholders on proposals for reform of the petroleum.industry. There is an
opportunity to achieve an acceptable balance on reform of the petroleum industry
which could be satisfactory to all parties. In MTAA's view this includes that small
businesses have a role in the retail petroleum sector.

We acknowledge that you have proposed some changes in relation to tenure and
on-foot contracts. However, the Association’s legal advice expressly indicates ‘
that the proposed amendment still does not make legally binding the prohibition

on oil companies terminating franchise agreements as a result of the repeal of

the Sites and Franchise Acts. Our advice also is that any undertakings given by
the Australian Institute of Petroleum do not constitute any guarantee for our
members as far as tenure is concerned.

The current package is not as broad-ranging as the 2002 Downstream Petroleum
Industry Framework which addressed not only the introduction of a Code, but
legislative reform of the Trade Practices Act and refinery restructuring as well. It
may be possible o secure service station operators support for the repeal of the
8 Acts if satisfactory measures of that kind, providing for a fair and equitable
market enabling small business to compete in the sector were to be introduced.
That would require something other than the current reform model; more
specifically, one that combines the introduction of an QilCode with appropriate
amendments to the Trade Practices Act and consideration of the future structure

of the petroleum industry.

As your package of measures is currently drafted, the Association continues to
have concerns about its application. In our view, with the repeal of the Sites Act
and the introduction of the Code as currently drafted, it will not apply to anyone,
as the oil companies move their operations outside of the OilCode structure. We
are aware that oil companies are already in the process of further vertically
integrating their operations and moving away from franchising; evidence of this
has been demonstrated by BP's public comments in The Australian Financial
Review (20 April 2005) and Mobil is moving its operations under the Quix banner,
which we understand to be operated by Strasburger Enterprises.

Motor Trades Association House, 39 Brisbane Avenue, Barton ACT 2600
PO Box 6273, Kingston, ACT 2604
Telephone: + 61 2 6273 4333, Facsimile: + 61 2 6273 2738.
Email: mtaa@mitaa.com.au  A.B.N. 66 008 643 561




P
L

| ‘\’\L&L\“@&kmn\

-2.

We also do not believe that the proposed legislative changes to the Trade
Practices Act will adequately address the imbalance of power in the market.
Assurances have been provided to MTAA that the Government's proposed
amendments to Section 46 of the Trade Practices Act will address predatory
pricing behaviour. However, the recent Section 46 briefing arranged by your -
Department confirmed our understanding that the Trade Practices Act does not
address or proscribe predatory pricing and there is nothing in the Government's
proposed amendments that will preclude or address it into the future; as
confirmed by your Department’s independent legal adviser. The Association
accepts that the petroleum industry has changed over the last decade, in
particular with the entry of the two major grocers, in recent times, into the petrol
market. To secure a fair and equitable market, we look to Section 46 of the Trade
Practices Aci to ensure predatory behaviour is able to be addressed by the Act.

MTAA would like to continue to discuss all of these matters wnth you. In
particular, the Association believes that two of the issues you considered to be
‘off the table’ on 17 March 2005 need to be discussed further by the Govemmant

and mdustry stakeholders, namely the issues of:

()  how service station operators concerns about below cost seﬂmg m!ght be

addressed; and ,
(i)  atie between OilCode and Trade Practices Act.

Precluding discussion on those two. matters significantly reduces the chance ofa
successful outcome, for all parties, from the reform process. :

Successful and enduring reform requires a 'win-win’ outcome. With all the
changes in the retail petroleum market in recent years, and recent anecdotal and
media reports about the plans of the oil majors, post-repeal, the current package
of measures will not result in a ‘win-win' outcome.

Rapid market change is continuing, driving the need for all pames including the
Government, to consider what the future structure of the industry m:ght be.

I would welcome the opporiumty to discuss that with you. MTAA has prewously

put forward compromise proposals, on behalf of its Members, for markei reform
and we would welcome an invitation to do so agam

Yours sincerely

MICHAEL DELANEY
Executive Director

13 May 2005






