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Dear Mr Hallahan 

Thank you for the opportunity to make a submission to the Senate Economics Legislation 
Committee Inquiry into the provisions of the Petroleum Retail Legislation Repeal Bill 2006. 

The Motor Trades Association of Australia (MTAA) is the peak national representative 
organisation for the retail, service and repair sector of the Australian automotive industry. 
The Association is the largest ‘stand-alone’ small business association in Australia, 
representing over 115,000 businesses in a sector which turns over more than $120 billion 
each year and employs over 316,000 people. As part of its representative role, MTAA 
represents the interests of service station operators throughout Australia, including single site 
franchisees, multi-site franchisees, commission agents, branded independents and unbranded 
independents. The Association therefore has a strong interest in the Petroleum Retail 
Legislation Repeal Bill 2006. 

As you will be aware, that Bill is proposed to be part of a wider package of ‘reform’ 
measures for the retail petroleum market. The Bill will repeal the two retail petroleum sector-
specific Acts, the Petroleum Retail Marketing Sites Act 1980 (Cth) (‘the Sites Act’) and the 
Petroleum Retail Marketing Franchise Act 1980 (Cth) (‘the Franchise Act’). The Sites Act 
limits the number of sites that a company may directly operate; while the Franchise Act 
provides tenure and other rights to petrol franchisees. It is the existence of the Sites Act 
which underpins the benefits provided by the Franchise Act. It should be noted however that 
the Government recently amended the Sites Act regulations which, for the moment at least, 
effectively make the Sites Act inoperative. It is disappointing that that has been done at a 
time when the Parliament and indeed this Committee is debating the future of the Sites Act 
itself. It is proposed that the two retail petroleum sector-specific Acts be replaced by a 
mandated oil industry code of conduct under the Trade Practices Act 1974 (Cth). 

MTAA has, for a considerable period time, been involved in discussions, regarding the 
reform of the retail petroleum market, with the Minister for Industry, Tourism and Resources, 
the Hon Ian Macfarlane MP, officials from the Department of Industry, Tourism and 
Resources and other interested stakeholders. The Association has willingly participated in 
those discussions as it accepts that there is a need to update the regulation governing the 
sector in response to the significant structural changes that have occurred in the sector in the 
recent past.  
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MTAA is therefore not opposed per se to reform of the retail petroleum sector. That said 
however, the Association is unable to support the Australian Government’s Downstream 
Petroleum Reform Package and its proposed repeal of both the Sites Act and the Franchise 
Act, as we believe that the proposed reforms will result ultimately in an erosion of the rights 
of our service station operator members and will not deliver a more competitive, transparent 
and efficient retail petroleum sector. Our reasons for holding those views are discussed in 
detail in the attached correspondence and in the attached MTAA publication, The Australian 
Oil Industry. I would like however to take this opportunity to outline the major concerns that 
our members have in relation to the Government’s proposals. 

One of the major concerns that MTAA and the service station operators it represents have in 
relation to the reforms and the repeal of the retail petroleum sector-specific Acts relates to 
tenure. As you may be aware, service station operators who hold a Franchise Act franchise 
are currently entitled to a minimum statutory tenure of three plus three plus three years. 
Under the proposed Oilcode, the period of minimum tenure will be five years (plus a further 
four years if the service station operator is operating a site owned by its supplier), but the 
coverage of the minimum tenure provisions is proposed to be extended to commission agents. 
While MTAA welcomes that expansion of coverage, the Association is deeply concerned that 
the Oilcode, as currently drafted, does not sufficiently secure those minimum tenure rights 
and that service station operators may therefore be being asked to trade certain minimum 
tenure rights under the Franchise Act for uncertain and potentially non-existent minimum 
tenure rights under the proposed Oilcode. 

MTAA’s concerns in this regard arise as a result of Regulation 32(11)(c) of the draft Trade 
Practices (Industry Codes – the Oilcode) Regulations 2005. Under that regulation, a supplier 
may offer a retailer a fuel re-selling agreement with a duration of less than five years if: 

‘…the total initial non-refundable amount that any prospective retailer must pay, or 
 agree to pay, to the supplier and any associates of the supplier, before commencing 
 operations under a new or renewed fuel re-selling agreement, would be less than 
 $20,000, excluding any of the following amounts: 

(i) payment for motor fuel at or below the usual wholesale price; 
(ii) payment of the usual wholesale price of motor fuel taken on consignment; 
(iii) payment at market value for the purchase or lease of real property, fixtures, 

equipment, services or supplies that are needed to operate under the fuel re-
selling agreement; 

(iv) security deposits for fuel stocks, real property, fixtures, equipment, services or 
supplies provided by the supplier.’ 

In MTAA’s view, most fuel re-selling agreements could easily be structured to take 
advantage of the above exception and those agreements would therefore not be subject to the 
minimum tenure provisions of the Oilcode. Such an outcome would significantly reduce the 
effectiveness of, or nullify, the minimum tenure provisions of the Oilcode and have a 
considerable detrimental impact on service station operators. In light of the fact that the right 
to minimum tenure is one of the most important issues for service station operator members 
of the MTAA federation, MTAA cannot support a change package which expects service 
station operators to forgo the statutory tenure rights that they are currently afforded under the 
Franchise Act in return for minimum tenure rights under the Oilcode which can be easily 
circumvented by suppliers. 
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MTAA and the service station operators it represents are also particularly concerned about 
the impact that the repeal of the Acts may have on the tenure of some agreements which are 
currently on-foot, as some current franchise agreements contain a clause which allows the 
agreement to be ended in the event of a ‘mandatory law change’ (for example, the repeal of 
the Franchise Act). While MTAA acknowledges that the Minister has proposed amendments 
to the draft Oilcode in response to those concerns, the Association is concerned that those 
amendments may not sufficiently address the Association’s concerns in this regard. 

MTAA is also unable to support the Government’s proposed reforms and therefore the repeal 
of the Sites and Franchise Acts due to the failure, in MTAA’s view, of those reforms to 
adequately address a number of key issues, including the transparency of terminal gate 
pricing arrangements, access to supply and protections against misuse of market power. Each 
of these factors has, in MTAA’s view, a significant impact upon either the level of 
transparency in the sector or the ability of individual businesses within the sector to compete 
effectively and therefore impacts upon the level of competition and pricing transparency in 
the market as a whole. MTAA therefore considers that it is imperative that these issues are 
addressed fully and adequately in any reform package for the retail petroleum sector. 

In particular, MTAA considers that nationally consistent and transparent terminal gate pricing 
arrangements are an essential component of a competitive retail petroleum sector as they 
improve pricing transparency in the sector and thereby reduce the ability of market 
participants to engage in anti-competitive behaviour. While the Government’s proposed 
reforms purport to introduce transparent terminal gate pricing arrangements, the Association 
notes that the proposed arrangements still allow suppliers to discount the wholesale price at 
the terminal gate. In MTAA’s view, any arrangement which allows for discounts at the 
terminal gate is hardly transparent, is little different from the opaque wholesale pricing 
arrangements which are currently in place in the sector, and is therefore unlikely to improve 
the level of transparency or competition in the sector. MTAA therefore considers that the 
introduction of the terminal gate pricing provisions of the Oilcode are unlikely to increase the 
transparency of wholesale pricing in the retail petroleum sector. 

Access to supply of petroleum products is a fundamental issue for all independent service 
station operators because without access to supply, those operators will not be able to 
continue in their businesses. The ability of those market participants to secure a supply of 
petroleum products will therefore have a significant impact on the number of competitors in 
the market. MTAA also notes that a greater number and diversity of competitors is more 
likely to encourage competition in the sector than a small number of large competitors. This 
is particularly so when one considers that independent retailers are usually the driving force 
behind price competition in the sector. As Dr Thomas Parry noted in the Report on the 
Inquiry into Fuel Prices in the Northern Territory, ‘[e]xperience in Australia and overseas 
suggests that the key to increased price competition in the petroleum market is not 
government regulation or subsidies but the spread of effective independent operators.’1

MTAA considers that it is important that any reform package for the industry addresses the 
issue of actual access to supply. 

                                               
1 Parry, T (2004) Inquiry into Fuel Prices in the Northern Territory, p.29. 
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While the Association acknowledges that the terminal gate pricing arrangements proposed as 
part of the draft Oilcode will apparently “allow access for all customers, including small 
businesses, to petroleum products at a published terminal gate price”2, the Association 
considers that those arrangements do not provide any customer with the right to actually 
access supply. MTAA also notes that access to supply may give certain market participants a 
substantial degree of market power and that the potential exists for some of those participants 
to misuse that power. 

MTAA therefore believes that it is important that there is an effective regulatory framework 
in place to deal with issues relating to the misuse of market power. In that regard, MTAA is 
concerned that despite the issue being mentioned as an element of the reform process in the 
2002 Downstream Petroleum Industry Framework, the proposed reforms do not adequately 
address the concerns that service station operators have in relation to anti-competitive 
behaviour in the retail petroleum sector; in particular, predatory pricing, the misuse of 
financial power and the misuse of market power in one market to gain substantial power and 
reduce competition in another market. MTAA strongly believes that the Trade Practices Act 
1974 needs to be strengthened to address those concerns. 

In that regard, the Association is aware that the Australian Government has foreshadowed 
amendments to section 46 of the Trade Practices Act which it proposes will address the issue 
of predatory pricing. MTAA notes however that at the briefing on section 46 organised by the 
Department of Industry, Tourism and Resources for Oilcode stakeholders and held on 27 
April 2005, the Department’s own legal adviser confirmed MTAA’s view that the Trade 
Practices Act does not adequately address predatory pricing and that the Government’s 
proposed amendments will not resolve that issue. In MTAA’s view, the significant structural 
changes which have occurred in the retail petroleum sector over the last decade, including the 
growing market power of Coles and Woolworths and the trend toward vertical integration, 
mean that it is imperative that any reform package for the sector includes appropriate 
amendments to Part IV of the Trade Practices Act which will ensure that the Act deals 
effectively with all types of anti-competitive behaviour, including predatory pricing. The 
Government’s petroleum sector reforms as currently proposed do not include such 
amendments and as a result the Association cannot support the repeal of the two petroleum 
sector-specific Acts. 

MTAA also has concerns about the independent downstream petroleum dispute resolution 
scheme that is to be introduced as part of the Oilcode. The Association notes that the matters 
which can be mediated under the Oilcode’s dispute resolution process are limited to those 
matters which are set out in the Oilcode; and that those matters are significantly narrower 
than the matters which form part of the business relationship between the parties to a fuel re-
selling agreement. MTAA is therefore concerned that the dispute resolution process may 
therefore prove to be an ineffective alternative to legal action because it is possible that, in 
many circumstances, the matters under dispute may be broader than those matters covered 
under the Oilcode. The Association also notes that a mediator appointed under the Oilcode’s 
dispute resolution process may also only make a non-binding determination about the dispute 
and such a determination is likely to be of little value in a commercial environment.  

                                               
2 Quoted from the Second Reading Speech on the Petroleum Retail Legislation Repeal Bill 2006, which was 
given by the Member for Groom, Mr Ian Macfarlane MP, in the House of Representatives on 30 March 2006.
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While MTAA acknowledges that service station operators will still have a prima facie 
recourse to legal remedies, the Association considers that the pursuit of those remedies is 
unlikely to be a viable proposition for many service station operators as the costs associated 
with doing so would simply be prohibitive. This is one of the reasons why MTAA sought to 
have the dispute resolution process available under the Oilcode extended to all matters which 
form part of the business relationship between the parties (this would be consistent with the 
approach taken in the Franchising Code of Conduct) and it is also the reason why the 
Association has actively sought to ensure that the Oilcode does not diminish the existing 
rights of service station operators. It is also why MTAA has sought the strengthening of the 
Trade Practices Act to ensure that it proscribes certain types of unacceptable commercial 
conduct. 

I would also like to again take this opportunity to reiterate that MTAA and its members do 
support reform of the retail petroleum sector. We do however presently oppose the repeal of 
the two petroleum sector-specific Acts when it is proposed that they be replaced with a 
regulatory framework which fails to protect the existing rights of the service station operators 
that we represent and which also fails to address the key threats to vigorous and effective 
competition in the sector. 

I trust that these comments are of assistance in your consideration of this matter. 

Yours sincerely 

MICHAEL DELANEY

Executive Director 

13 April 2006 












































