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Summary

Australian professionals have been seeking reform of professional indemnity (PI) arrangements applying to economic loss. Professionals continue to suffer from increases in premiums and excesses, policy exclusions, and loss of competition among insurance providers.

Recent surveys understate the extent of premium increases. In any case, policy exclusions are widespread and even more damaging than premium rises. The submission has recent evidence from 13 professional associations, in professions as diverse as accounting and landscape gardening, engineering and translating. Some professionals, particularly in small business, are withdrawing services and considering winding up their businesses.
There has been ‘market failure’ on a par with that affecting medical indemnity and public liability insurance. To meet it, professionals have proposed a four part solution: professional standards legislation (PSL); proportionate liability; changes to section 54 of the Insurance Contracts Act; changes to the Trade Practices Act and other Commonwealth legislation, to give effect to state and territory PSL initiatives (the subject matter of the Bill before the Committee).

There has been significant progress on each part of the solution but it is crucial that the job be completed. PSL is the key. PSL protects consumers of professional services, through mandatory PI insurance, better risk management and higher standards of professional conduct. The Bill supports PSL.
PSL needs to achieve these objectives: consumer benefits; protection of professionals; certainty for professionals and insurers; consistency and complementarity of legislation. Consumer benefits are crucial and they will flow from careful setting of liability ceilings, risk management, and reducing complaints and litigation.
Commonwealth legislation has been used as a ‘back door’ by opportunistic litigants. Allowing such actions to continue threatens PSL and thus threatens the benefits flowing from PSL to consumers, professionals and insurers. The Bill provides that liability payouts under relevant Commonwealth legislative provisions will be capped as they will be under state and territory PSL.
The Bill gives the Commonwealth Minister a reserve power to modify professional standards schemes set up under PSL. This power is superfluous and could undermine the role of the independent Professional Standards Council. There may also need to be additional amendments to Commonwealth law dealing with matters other than misleading and deceptive conduct.

By complementing and reinforcing PSL in the States and Territories, the amendments will establish a regime that should maintain downward pressure on PI premiums and sustain and support professional standards to the benefit of the community. 
The insurance industry overseas recognises the reform efforts under way in Australia and is following developments in relation to PSL. Professional associations are working on professional standards schemes under the legislation that is in place or imminent in all jurisdictions. 
Commonwealth amending legislation is the missing but essential piece of the solution to professionals’ difficulties with PI insurance against actions for economic loss. It is crucial that the legislation passes the Parliament as soon as possible.

Introduction

1. Professions Australia (PA) is a national organisation of professional associations. It currently has 19 member associations with two others in the process of joining and more expected soon. PA’s member associations represent more than 300 000 Australian professionals. A list of PA’s member associations is at Attachment A to this submission (with abbreviations).

2. PA also represents a broad coalition of Australian professionals who have been working with governments over the past two years to reform professional indemnity (PI) arrangements applying to economic loss. Over this period, PA and the coalition have described how professionals have suffered increases in premiums and excesses, policy exclusions, and loss of competition among insurance providers.

3. This has been a case of ‘market failure’ on a par with those affecting medical indemnity and public liability insurance. To meet it, professionals have proposed a four part solution:

· professional standards legislation (PSL);

· proportionate liability;

· changes to section 54 of the Insurance Contracts Act; and

· changes to the Trade Practices Act and other Commonwealth legislation, to give effect to state and territory PSL initiatives (the subject matter of the Bill before the Committee).

4. There has been significant progress on each part of the solution. A series of insurance ministers’ meetings has endorsed the four part solution, notably in Adelaide in August 2003 and in Hobart last month, where ministers reaffirmed their unanimous support for PSL. New South Wales, Western Australia and Victoria have PSL in place, South Australia has a bill in the Parliament, and the other jurisdictions are following on. It is crucial now that the job be completed.

5. This submission contains the following sections, reflecting the issues as PA sees them and the terms of the referral to the Committee:

· the continuing problems confronting professionals;

· the objectives professionals are seeking;

· the likely impacts of the Bill on professionals and consumers;

· the likely impacts of the Bill on premium pricing and professional conduct; and
· the preparations that professionals are making for the new regime.
The continuing problems confronting professionals

6. For the last two years, practitioners in a wide range of professions have faced drastically increased premiums and increased excess amounts to insure themselves against liability for acts or omissions leading to economic loss. Most of the premium increases (with some firms reporting effective increases in premiums of up to 1 000 
per cent and beyond in the past couple of years) have had little or no relation to claims history and many of them suggest that those setting the premiums have little understanding of the risk profile of the profession concerned.

7. Recent surveys, such as one by Morgan Deloitte and the latest insurance market pricing review by the Australian Competition and Consumer Commission, have suggested that the rate of premium increases is slowing. PA’s view, however, is that these surveys greatly understate the situation in many professions, because they take averages across a number of professions, and they ignore policy exclusions (services provided by a firm which are specifically excluded from coverage under the insurance policy) which can be even more damaging than premium increases.

8. Professionals have faced a growing number of policy exclusions and reductions in overall cover – ‘more money buying less insurance’. They have faced, too, a reduction in competition in the market. If professionals are given a ‘take it or leave it’ policy, their choices are to take it (and ‘wear’ the premium increases or exclusions), go without insurance (‘run bare’), stop providing some services (because these services are uninsured or insurance costs are prohibitive), or go out of business. 
9. These difficulties have struck particularly hard at professionals in small business and have impacted disproportionately in rural and regional areas, where some professional services have become more difficult to obtain. Not only has the market for PI insurance failed but so, too, have some markets for professional services. 
10. PA refers the Committee to our ‘easy guide’ booklet Protecting consumers of professional services, a copy of which is enclosed. (It can also be downloaded from the PA website at http://www.professions.com.au.) This booklet was produced in June last year but is still an excellent summary of the nature of the problem and the terms of the solution.

11. PA believes PI insurance is still very much a live issue for professionals. The following evidence, most of it received in the last three weeks, comes from PA member associations or from individual members of those associations. 
12. The Association of Consulting Engineers Australia (ACEA) joined PA during 2003. ACEA’s member firms employ more than 8 000 professionals. It is making a separate submission to the Committee, based on a recent survey, but its main points are noted below.

13. ACEA says the insurance market has softened in relation to premiums and excesses since 2003. However, it is still aggressive, particularly for engineering firms, which have suffered double the average increases for PI recorded in the recent Morgan Deloitte survey. More firms than previously are working uninsured. 
14. ACEA also says policy exclusions have increased, particularly in areas of public and community interest. Seventy-eight per cent of the firms it surveyed have PI policy exclusions which are impacting to varying degrees on their business operations. 
15. The top areas from which firms are excluded from doing work with the protection of insurance include areas of primary community or public interest such as terrorism, pollution control and asbestos removal. Exclusions are forcing many firms to downsize and restructure their business or to withdraw their services in areas of perceived high risk.

16. The Australasian Institute of Mining and Metallurgy (AusIMM) has almost 8 000 members. One of them writes: 

I am an independent consultant and work for a small engineering consultancy. I have held a policy for $1m under the title of metallurgical engineering. It cost me $1 777 this time last year, now they want $3 450 for the same policy. My turnover was only $160 000 during the last calendar year so I am seriously considering not renewing it. I’ll just have to rent everything instead of holding any assets.

17. Affiliated with AusIMM is the Mineral Industry Consultants Association (MICA). Although professionals in this sector have a low risk profile their premiums have increased dramatically in the last four years and particularly in the last two. As well, MICA says, its members ‘are subject to extensive exclusions that make their coverage almost meaningless and have resulted in many consultants refusing the kind of work that is under exclusion. Many of these exclusions are based in misconceptions and indicate that underwriters have little understanding of the risk profile of the profession.’
18. The Australian Institute of Interpreters and Translators (AUSIT) is a small professional association with just 750 members. AUSIT’s application to join PA was accepted in February. 
19. Most of AUSIT’s members are in small business, many of them part-time and earning very little. According to AUSIT, ‘[t]ranslators and interpreters are more and more often required to provide their services as contractors and to show evidence of professional indemnity insurance. The insurance premium is often disproportionate compared to their earnings.’
20. The Australian Institute of Landscape Architects (AILA) has also joined PA recently. AILA has over 800 corporate members, mostly in small businesses. One AILA member says:
We have not had PI insurance since Feb 2003 after the insurer decided to decline to renew our policy based on the poor performance of their PI insurance operations. We had had no claims for ten years and had paid all premiums.

Our insurance brokers advised that there was no Australian insurer open to us. They have been trying for over a year in the London market to secure some. At this point they have identified potential cover as follows: a possible cover of only $2 mil with an increase of excess ($10K going to $100K) and a premium increase from $14K going to $50K. 

The client market seems to want cover of $5 mil or more. We have decided to limit cover to $2 mil, simply because it is ridiculous commercially to try and fund higher cover from the income base of our operations.
At some point in this process we have seriously considered that the company should close because of the uninsured risk. We are continuing at present without protection, and so are our clients to the limit of the company’s assets.
21. The Australian Institute of Quantity Surveyors (AIQS) has 3 100 members, many in small business. One member of AIQS is a sole operator with no claims history. He was recently quoted a premium of $6 050 for $1 million cover with an excess charge of $25 000. His previous premium was $2 708 with an excess of $5 000. 

22. A three-man quantity surveying firm with no claims history was quoted $11 637 for $5 million cover with an excess of $10 000. Their previous premium for the same cover and excess was $7 830. Advice by AIQS to its members is presented at Attachment B to this submission. 
23. The Australian Property Institute (API) has almost 6 000 professional members working in the valuation and related professions. API joined PA during 2003. Among its members, a firm of valuers with 30 personnel and a trouble-free indemnity record found that, over the period 2001 to 2003, its premiums had risen from $34 000 to $150 000, its excess had increased from $5 000 to $50 000 but its cover had declined from $20 million to $5 million. 
24. API says its members found policy wordings and conditions deteriorated as insurers and underwriters sought to hedge risk at unprecedented levels. Firms reported not only greatly increased PI costs but also a feeling that their PI premium was ‘buying less’. They could afford less cover and they found that their policies included a growing list of exclusions. 

25. Engineers Australia has around 72 000 members with some ten thousand in small business. It expects to lodge a separate submission. Information from its members suggests that there has been no significant improvement in access to insurance for many practitioners, particularly for members with small to medium-sized engineering practices. 

26. According to Engineers Australia, ‘since late 2001 insurance for certain types of practice has become very difficult to obtain or has been withdrawn completely. Many PI insurance companies are being arbitrarily selective about the risks that they will underwrite and are staying well clear of anything they perceive to have a “high risk”, whether such as risk is real or not.’ There have also been increases in excesses and exclusions. 

27. Effects on professionals flow through to affect customers:

Engineers Australia’s major concerns are:

· reduced competition in the market as many smaller practices are leaving the market;

· reduced availability of certain engineering services;

· increased number of uninsured professionals;

· over-design and anti-innovation bias, increasing the cost of engineering services.

28. The Institute of Actuaries of Australia (IAAust) has around 2 800 members. All actuaries providing actuarial advice to external parties are required by IAAust’s code of conduct to have a minimum level of PI cover. IAAust also has a voluntary PI scheme. The ‘actuaries’ endorsement’ places restrictions on cover in relation to certain activities such as investment and financial planning advice, restrictions on the overall amount of cover, no cover for legal expenses if an insurer fails, and very high levels of premiums for cover relative to the income for some sole practitioners.

29. The Institute of Chartered Accountants in Australia (ICAA) is a PA member body with some forty thousand members, many in small business. It will make a separate submission. The Explanatory Memorandum (EM) to the Bill mentions a 2003 
survey of ICAA members which showed over half had considered ceasing, or had already ceased, offering services such as audit because of rising costs and policy exclusions. This trend is continuing. 
30. The Institute of Management Consultants (IMC) is in the process of joining PA. It has over 1 000 members, the majority in small business. IMC’s insurance broker, reviewing recent history in the insurance market, said ‘certainly there was an environment from insurers of “take it or leave it” in dealing with clients/brokers with little regard to past loyalties’. 
31. Since 2000, IMC members with annual revenues of more than $150 000 have experienced premium increases of up to 70 per cent. While most IMC members are able to be accommodated under its current insurance scheme, consultants in agriculture and information technology development either cannot obtain insurance cover at all or are taking increases of 200-300 per cent compared with four years ago.
32. The National Institute of Accountants (NIA) has recently joined PA. NIA has more than 12 000 members. It says:

NIA members are finding it increasingly difficult to obtain sufficient professional indemnity cover for all aspects of their practice. Most insurers are selectively targeting accounting activities with exorbitant premiums or excluding them altogether. This means an accountant in public practice offers these services to clients without adequate insurance cover or alternatively drops these services completely. Reducing the number of accounting services reduces fee revenue and the viability of the practice. 
33. Exclusions in the NIA PI scheme cover auditing of publicly listed companies, insolvency services to publicly listed companies, financial planning, auditing services where these are greater than 20 per cent of overall activity, insolvency services over the same activity benchmark, business valuation services, and mergers and acquisitions.
34. The Royal Australian Institute of Architects (RAIA) has some five thousand professional members. It reports that ‘substantial PI premium rises are expected to continue. Typically, architects have faced an average premium increase of approximately 25 per cent per year over the past two years. The claims history of the policy holder and risk management strategies in place are always relevant to actual premium rises experienced by individuals.’
35. RAIA detects differential effects, according to the size of businesses:

Anecdotally, RAIA is aware that the pricing of PI insurance is having a significant effect on smaller practices and sole practices. RAIA knows that the larger practices are in a better negotiating position: they can negotiate better rates and coverage, because they are often seen to be better risks. The smaller practices are disadvantaged because of their weaker bargaining position
The objectives professionals are seeking 
36. The Bill before the Committee needs to be seen as an element of the four part solution to the PI difficulties facing professionals. To recapitulate, the solution involves professional standards legislation or PSL, proportionate liability, amendments to the Insurance Contracts Act, and – the subject of the Bill – amendments to the Trade Practices Act and related Commonwealth Acts. 
37. A delay in implementing one part of the solution adversely affects the overall reform program. Yet, while all four parts are important, PSL is the key. PSL protects consumers of professional services, through mandatory PI insurance, better risk management and higher standards of professional conduct. Anything that delays or nullifies PSL has wide-reaching effects.
38. PSL enables professionals to limit their civil liability under schemes submitted by their association and approved by an independent body, the Professional Standards Council (PSC), after exhaustive assessment and consultation with stakeholders. Final authorisation of schemes lies with the relevant Minister in each jurisdiction and avenues exist for review, appeal and disallowance.

39. Professionals believe the four part solution – and PSL in particular – needs to achieve the following objectives:
· consumer benefits;

· protection of professionals;

· certainty for professionals and insurers; and

· consistency and complementarity of legislation.
Consumer benefits 

Liability ceilings

40. PA believes that consumers of professional services and the community in general will benefit from better risk management, greater assurance that professions will have assets to meet successful claims, and higher professional standards. These are the key benefits of professional standards schemes under PSL. They are the trade-offs for setting liability ceilings on professional liability.

41. Professional standards schemes require that professionals maintain insurance up to the level of the applicable liability ceiling. The amount of the liability ceiling is a matter for detailed assessment by the PSC. It must then be approved by the relevant Minister in each jurisdiction. 

42. Consumer protection is integral to the process of establishing liability ceilings or caps. Caps proposed by associations need to be supported by evidence of claims experience against members of the profession and by insurance data. The assessment process allows for public consultation and input from all interested persons, including professional service clients and government agencies. 

43. Liability ceilings are set at levels where the vast majority of successful claims can be met in full. There is a legislated threshold below which capping does not apply. This ensures that the overwhelming majority of successful claims are not subject to a cap.

44. Opponents of capping in the past have argued that such legislation limits the consumer’s right to full compensation, disadvantaging those with a rightful claim which exceeds the cap. Most have now accepted the reality that ‘full compensation’ without adequate insurance is a myth. There is no point in winning an action against a professional if the professional lacks the assets to pay the claim. PSL ensures that assets exist. It protects the consumer.

Risk management

45. PSL aims to minimise the occurrence of liability claims against members of associations through improved risk management. Risk management schemes are made more onerous from year to year, as the PSC increases its requirements of associations.

46. PSL enables associations to prepare and seek government approval for schemes that limit the occupational liability of members in exchange for mandatory PI insurance and effective risk management strategies, including measures such as:

· adherence to codes of ethical and professional conduct;

· quality review programs;

· mandatory continuing professional education; and

· complaints investigation and discipline. 

Reducing complaints and litigation
47. Tangible benefits have resulted from the improved risk management practices implemented under existing PSL, which has reduced the need to resort to the legal system. In New South Wales, for example, following the introduction of a PSL scheme by the solicitors’ branch of the New South Wales legal profession, the number of claims notified against solicitors fell by almost 50 per cent in two years, from 1007 in 1999-2000 to 650 in 2001-2002.

48. A reduction in complaints and litigation means reduced costs for consumers, as well as indicating that the standard of professional services is improving.
Protection of professionals

49. Professional standards schemes under PSL limit the liability payouts for professionals whose actions have led to economic loss. PSL does not cover liability arising from death or personal injury, or from a breach of trust, fraud or dishonesty.

50. The quantum of caps will vary from scheme to scheme, according to the nature of the industry, and within schemes, according to the size of the practice or, perhaps, the scale of fees. But the key point is that professionals will not face potential ruin from the consequences of one, perhaps inadvertent, act leading to economic loss to a client.

51. Professionals also derive benefits to their professional reputation and commercial results from undertaking risk management requirements – although some requirements may seem an imposition at first – and from cost savings due to reduced litigation. 

Certainty for professionals and insurers

52. Liability payout caps designated in schemes give professionals greater certainty about possible future cash flows and assist them in negotiating premiums with insurers. This has not been the case to date. Caps also give professionals some protection against arbitrary premium-setting by insurers.
53. Caps are also needed to restore certainty and predictability to the PI insurance market to encourage insurers back into it. Caps, in combination with claims data, should allow insurers to more accurately estimate likely calls on capital and to make capital allocations accordingly. The prospect of PSL has aroused interest in insurance capital markets overseas for this very reason.

Consistency and complementarity of legislation
54. PA member association, CPA Australia, addresses the consistency objective: ‘This legislation should be as uniform as possible across jurisdictions to facilitate the setting up of schemes in each jurisdiction and to cater for the requirements of firms with offices in a number of jurisdictions.’ 
55. Consistent legislation means that a professional association can construct a scheme under the legislation in, say, Victoria and be reasonably sure that it will be satisfactory under the legislation in South Australia. This will assist associations with existing schemes in New South Wales, like CPA Australia, ICAA and NIA, to establish mirror schemes in other jurisdictions as quickly as possible once legislation is enacted. 
56. As legislation takes effect and schemes are put in place, it should be possible for professional firms operating across a number of States and Territories to be assured that protections applying to them and their clients in one jurisdiction apply also in another. The existence of a national PSC will serve this objective. 

57. Finally, regarding complementarity, the Bill under consideration does not stand alone. It only makes sense as part of the four part solution. Provisions which appear technically sound, when considered in isolation, will be disastrous if they render ineffective the legislation of the States and Territories or schemes registered under them.
58. PA member association, Engineers Australia, summarises the position well:

Engineers Australia believes that the success of these schemes will be undermined unless complementary legislation is passed to enable claims under the Trade Practices Act and other Commonwealth legislation to be treated in the same manner as negligence and other tortious actions taken at the state and territory level.

The likely impacts of the Bill on professionals and consumers

59. PA welcomes the Bill because it amends Commonwealth legislation impacting on the effectiveness of professional standards regimes. 
60. Actions for alleged misleading or deceptive conduct under section 52 of the Trade Practices Act and other Commonwealth legislation have become increasingly routine against professional service providers, whenever professional negligence is alleged to have occurred. Commonwealth legislation has been used as a ‘back door’ by opportunistic litigants in ways that arguably were not intended by the Commonwealth Parliament. 

61. Allowing such actions to continue threatens the benefits flowing from PSL to consumers, professionals and insurers. For PSL to be effective, schemes under PSL must cover professionals for liability arising in each State and Territory and for potential liability arising under Commonwealth law. 
62. The fact that PSL schemes have not been able to protect professionals against liability arising under Commonwealth law has to date limited the capacity of insurers, and professional service firms engaged nationally, to rely upon existing PSL schemes. It has meant that consumers, professionals and insurers throughout Australia continue to be adversely affected. 
63. Complementary Commonwealth legislation will encourage professional associations to apply for schemes, ensuring the broad coverage of professionals that will assist in raising professional standards generally. It will also facilitate a national system of PSL that will lead to improvements in the cost and availability of PI insurance.

64. The stated objective of the Bill is to establish a structure under which the Commonwealth, by prescribing schemes under state and territory PSL, can support those laws by allowing liability under relevant Commonwealth legislative provisions to be capped. The key provisions are Schedule 1, items 3, 7 and 11, relating respectively to the Australian Securities and Investments Commission (ASIC) Act 2001, the Corporations Act 2001, and the Trade Practices Act 1974. 
65. Each item provides that a professional standards law of a State or Territory limits occupational liability under the Commonwealth Act in the same way as it limits liability arising out of a state or territory law. In each case, the professional standards law has to be prescribed by Commonwealth regulation. The state or territory schemes may be modified by the Commonwealth regulations.

66. Prima facie, these amendments, particularly those affecting the Trade Practices Act, achieve the reform professionals have been seeking. The effect seems to be to preserve the protections to professionals and consumers embodied in the PSL model. 

67. PA endorses the remarks of the Parliamentary Secretary when introducing the Bill in the House on 4 December 2003:

Ultimately [the amendments] will benefit professionals and consumers alike, as professional standards laws will ensure that professionals hold adequate insurance, and this will serve to protect the interests of the community at large. There is also an unequivocal benefit to consumers flowing from the risk management strategies, professional education and disciplinary procedures embodied in professional standards schemes.
68. The Parliamentary Secretary also remarked that the Bill is intended to ‘support’ state and territory PSL. PA is concerned, however, that the Bill does not, as it stands, incorporate the best possible form of support. 
69. Our concern arises from the Bill giving the Commonwealth a power to modify state and territory schemes. The Bill provides that schemes prescribed by Commonwealth regulation may be modified at the same time. They then would be subject to disallowance by the Senate. The ‘capacity to modify schemes is intended as a reserve power’ to ‘ensure that the interests of the consumer are protected’.
70. PA believes that this reserve power is superfluous. The Commonwealth will be represented on the national PSC, which will have the task of approving schemes from all States and Territories. It would be a threat to the viability of the PSC if the Commonwealth had a ‘second bite’ at schemes via a reserve power. 
71. If a Minister is of the view that a scheme needs to be amended, it is appropriate that the scheme be returned to the PSC for further assessment and consultation. This should apply to the Commonwealth Minister as well as to state and territory ministers. A ministerial power to amend, whether lying with the Commonwealth or state Minister, would dilute the independence of the PSC, a core principle of the model.

72. PA believes that the role of the Minister at the Commonwealth level should be the same as in the States and Territories. Under the PSL model applying in the States and Territories, Ministers have the power to ‘authorise’ schemes that are submitted to them by the PSC after public consultation. They may decide not to authorise them but they have no power to amend them.
 

73. Secondly, regarding consumer protection, PA believes that the interests of consumers are adequately protected under the PSL model as it stands. As set out above, the PSL model requires that schemes include comprehensive risk management arrangements to protect consumers. There will be mandatory insurance cover, where at present there is no assurance that a sued professional will have assets to meet a claim.

74. Schemes will only be established and approved after extensive public consultation to ensure that consumer interests are considered and protected. Liability caps will be set at a level that ensures that all claims by individual consumers and the great bulk of corporate claims are covered.
75. PA wishes to make a final point about the coverage of the Bill. The Bill will have the effect of applying PSL liability payout caps for actions against professionals arising from breach of the misleading and deceptive conduct provisions contained in the Trade Practices Act, the Corporations Act and the ASIC Act. 
76. However, there are other areas in these Acts where potential liability might arise and where professionals may not have the protection of liability caps under PSL. These matters have been brought to the attention of the Minister and discussions continue with a view to broadening the coverage of the Bill to include other potential heads of liability.

The likely impacts of the Bill on premium pricing and professional conduct

77. Again, items 3, 7 and 11 of Schedule 1 of the Bill are the relevant provisions. Again, they will impact as part of the four part solution. In particular, by complementing and reinforcing PSL in the States and Territories, they will establish a regime that should maintain downward pressure on PI premiums and sustain and support professional standards to the benefit of the community.
78. PA notes the remarks of the Insurance Council of Australia (ICA), quoted in the EM) that ‘PSL is one of four pillars to improve the availability and affordability of professional indemnity insurance’. As will be clear from previous paragraphs, we agree with the EM that establishing caps for liability payouts will give professionals some certainty about their exposure. 

79. We have also noted that liability caps will give insurers better information about likely future payouts in particular insurance categories. It should eliminate some of the guesswork that seems to have been part of premium-setting for professionals in the last three years. 

80. With liability ceilings established, insurers will know the upper amount for which claims can be made. This will allow them to cost their risk with certainty. This certainty is not available under the current liability regime. It should encourage insurers back into the market, which will increase competition. Market forces will impact upon premiums, making insurance affordable.

81. The ICA has confirmed that having a limit on the liability of professional service providers reduces insurance premiums, which helps contain the cost of professional services. The public can reasonably expect to benefit in time from professionals’ lower premiums as these flow through to reduced costs for professional services.

82. The ICA, in its April 2003 submission to Treasury Ministers, stated:

Professional standards legislation is unlikely to have an impact on primary layers of cover in the short term because most claims fall under the proposed liability caps, but caps on liability may well assist with the supply and cost of insurance cover at higher levels (up to the level of professional standards caps).

83. The actuarial firm Trowbridge Deloitte interviewed insurers and reinsurers in late 2002 about the likely effect on the availability and affordability of insurance from the introduction of PL and caps under PSL. Its report concluded:

· The reforms would provide a significant improvement in the availability of PI cover for professional advisers.

· In due course, premium savings of approximately 20 per cent for smaller firms might be expected, with greater premium savings possible for larger firms.

· Without such reforms, obtaining PI insurance will become increasingly difficult in future, with further steep increases in premiums and the strong possibility of cover being unavailable for some groups.

84. The experience of participants in New South Wales PSL schemes further supports the conclusion that PSL will have a positive impact on PI cost and availability. The Committee recorded in its October 2002 report on public liability and PI insurance that specialist engineers had reported reduced insurance premiums of 40 per cent and more following their participation in the Cover of Excellence scheme under the New South Wales Act. 

85. In the same report, valuers had also seen insurance premiums drop from about 7 per cent to 3 per cent of gross fees since participating in the Cover of Excellence scheme. 

86. Other parts of PSL should also have an impact. According to the ICA publication, Liability law reform: Assessment of the present position,
[a]n important aspect of professional standards legislation is the mandating of professional standards and risk management procedures. If these are introduced and operate in an effective, nationally consistent manner and do in fact reduce the number and cost of claims over time, the reduction in claims costs would ultimately be reflected in premiums.
87. PA also notes the statement in the EM:

The Insurance Council of Australia has argued that premium reductions experienced with the implementation of professional standards legislation have 
been a direct result of the adherence of professionals to risk management processes. This is a result of insurers seeing a market manage its risk well and providing benefits to those professionals.

88. CPA Australia, a PA member association with 100 000 professional members, has noted favourable responses from insurance brokers to the work of CPA and other professional groups to achieve reform. It believes the market is starting to factor in the likely impact of professional standards schemes on PI insurance. 

89. Recent intelligence from London and other insurance centres confirms that the industry recognises the efforts being made in Australia. The communiqué from the insurance ministers’ meeting in Hobart on 27 February said: 

A number of sources have indicated that the publication [Reform of liability insurance law in Australia] was well received in the London insurance market and Australia is now regarded as being at the forefront of reforming liability law and a potential model for reform in other jurisdictions.

90. PA knows that the Bill by itself will not, to the fullest extent possible, constrain PI premium rises, bring more insurers back to the market, and reduce the number of crippling policy exclusions. Other factors, not least the willingness of insurers to play their part, will have an effect. But it is clear that the Bill is an essential condition for a brighter future.

91. Similarly, with professional conduct. As in any area of human endeavour, we cannot guarantee improvement but there are excellent grounds for expecting it. The essence of the PSL model is a trade-off between, on the one hand, protection for professionals through caps on liability payouts and, on the other, protection for the consumer by requiring professionals to have mandatory insurance and risk management schemes. The model contains strong incentives for professionals. 

92. Risk management includes continuing professional development, codes of ethics, complaints and discipline procedures, innovation programs, and so on. These are by no means empty requirements. The history of the New South Wales scheme has shown that standards of risk management rise, and the numbers of complaints and claims against professionals fall, under a professional standards regime. 
93. The reforms promise to reduce the incidence of professional negligence, to improve professional conduct and to benefit consumers. The Bill before the Committee is an essential component of this beneficial regime.

The preparations that professionals are making for the new professional standards regime

94. A successful professional standards regime in the future depends on actions now by a number of stakeholders – professional associations, professional firms and individuals, insurers, insurance brokers, governments and parliaments, and others. Professional associations, on behalf of their members, are playing their part.

95. The Australian Computer Society (ACS) has almost 15 000 members, many in small business. ACS is working towards registering professional standards schemes in all jurisdictions as they adopt the appropriate legislation. While a lot more work needs to be done, the Society is hoping to establish schemes in the second half of 2004, assuming necessary PSL is in place.
96. MICA (minerals industry consultants) is creating a limited liability PI insurance scheme under the New South Wales and Western Australian Acts and is awaiting the introduction of similar legislation in other States to extend the coverage for its members. MICA regards the ability to limit professional liability as fundamental to ensuring the continuing viability of mining consultants.
97. AUSIT (interpreters and translators) has voluntary cover for its members with an insurer at preferential rates. 
The scheme is based around the notion of accreditation level, which roughly reflects the level of proficiency of the translator or interpreter. In case of a claim, we wonder how the insurer would decide that the assignment was undertaken at the right level of accreditation. There have been no claims and the system remains untested.

AUSIT is interested in investigating professional standards as an alternative or to complement an insurance scheme which is not necessarily the best protection for our clients. 

98. API (valuers and related) has commenced preliminary work on developing professional standards schemes to apply in all jurisdictions. 
99. CPA Australia and ICAA (chartered accountants) members in New South Wales have long been covered by and benefited from a scheme under that State’s Professional Standards Act. Both organisations have similar schemes in an advanced stage of development to apply in every State and Territory, in anticipation of professional standards legislation taking effect in these jurisdictions. 
100. PA member association, Engineers Australia, is establishing an incorporated technical society to provide a professional standards scheme for engineers and related professionals. Members of ACEA and the Association of Professional Engineers, Scientists and Managers, Australia (APESMA) will be able to join the technical society. 

101. Work has commenced on the implementation of the engineers’ scheme in cooperation with PSC staff. A management committee for the technical society has been appointed, claims history data is being gathered and risk management guidelines are being developed. Engineers Australia expects to have the scheme in place by the end of 2004, provided necessary legislation has been enacted.

102. IAAust (actuaries) is preparing to make an application for a scheme to cover actuaries under nationally consistent professional standards legislation. The Institute's Council has endorsed the process and the next steps are to assess claims experience of the profession in Australia and commence a ‘test’ application under the New South Wales scheme. 
103. IAAust hopes to convert this test application to a formal application to a national PSC as soon as a critical number of jurisdictions have passed their professional standards legislation. It has discussed this plan with the New South Wales PSC which has provided initial guidance for making an application.

104. IMC (management consultants) has recently negotiated an agreement with a broker to provide insurance to its members at more competitive group rates. However, IMC says that premiums remain a significant cost for management consultants and capping payouts, with flow-ons to premiums, would provide some welcome relief in costs to IMC’s members.

105. NIA (accountants) has had a scheme under the New South Wales Act since 2003.  NIA says it has made submissions to the Victorian and South Australian Governments in relation to the PSC. NIA will be seeking to be covered by schemes in those and other states.  
106. NIA fears that, if the Trade Practices Act is not amended to end ‘forum shopping’, then insurers may raise premiums to deal with the perceived potential risk of litigation outside the limits set by the PSC, thus undermining one of the
rationales for the PSL regime.
107. RAIA (architects) is continuing to review the applicability of the professional standards schemes available now in Western Australia, New South Wales and Victoria, in light of their application to the architectural profession on a national basis. However, RAIA is very conscious that, having regard to the Henville v Walker and I & L Securities High Court decisions, no tangible benefit from a professional standards scheme will arise without the promised revision of the Trade Practices Act.

108. Meanwhile, RAIA is continuing with its review and investigation of the various legal and insurance compliance issues that would arise from the implementation of a national professional standards scheme.

Conclusion

109. Politics, someone once said, is a long and slow boring of hard boards. (This might be particularly the case in a federal system.) The process of PI insurance reform for economic loss has disproved this aphorism, at least in recent years.

110. Professionals have appreciated the willingness of Commonwealth, state and territory governments to work to achieve real change in this field. PSL, the Bill, and the other elements of the four part solution offer the key to a better future for consumers, professionals and insurers.
111. But time presses. Professionals still face real problems with indemnity cover for economic loss. They are looking forward to improvements and are starting to work on professional standards schemes under the legislation that is in place or imminent in all jurisdictions. The world insurance industry is watching developments closely.
112. Complementary Commonwealth amending legislation is the missing but essential piece of the solution. It is crucial that the legislation passes the Parliament as soon as possible.

Contact: Dr David Stephens, Policy Consultant, Professions Australia, 02 6257 6100, 0413 867 972, admin@professions.com.au, www.professions.com.au. 
Professions Australia is the business name of the Australian Council of Professions Ltd. The business name is registered in all States and Territories. The Professions Australia logo is a registered trade mark.

Appendix A: Member associations of the Australian Council of Professions Ltd, trading as Professions Australia 
Association of Consulting Engineers Australia (ACEA)
Audiological Society of Australia (ASA)
Australasian Institute of Mining and Metallurgy (AusIMM)
Australasian Podiatry Council (APODC)
Australian Computer Society (ACS)
Australian Dental Association (ADA)
Australian Institute of Landscape Architects (ALIA)
Australian Institute of Quantity Surveyors (AIQS)
Australian Property Institute (API)
Australian Veterinary Association (AVA)
CPA Australia

Engineers Australia

Institute of Actuaries of Australia (IAAust)
Institute of Chartered Accountants in Australia (ICAA)
New South Wales Council of Professions (NSWCOP)
National Institute of Accountants (NIA)
Pharmaceutical Society of Australia (PSA)
Royal Australian Institute of Architects (RAIA)
Spatial Sciences Institute (SSI).

There are 19 associations listed above. On 24 February, the Professions Australia Board accepted two further applications from the Australian Institute of Interpreters and Translators (AUSIT) and the Institute of Management Consultants (IMC). Their membership commences on the day fees cheques are received. Other associations have expressed an interest in joining.

The above associations represent more than 300 000 Australian professionals. Associations join at the national level. Professions Australia has a target of 25 member associations by the end of 2004. 

Attachment B: Advice by the Australian Institute of Quantity Surveyors to its members: 23 December 2003
Despite some signs of stabilisation in the insurance underwriting industry there are continuing examples of PI Insurance premiums increasing at alarming rates as the following shows:

Year Cover Excess Premium Underwriter
1997/8 $1m $2,000 $960 Commercial Union
1998/9 $1m $2,000 $1,008 QBE
1999/0 $1m $2,000 $1,312 QBE
2000/1 $1m $3,000 $1,551 Lloyds
2001/2 $1m $10,000 $3,052 Lloyds
2002/3 $2m $10,000 $6,377 Allianz
2002/3 $5m $10,000 $7,830 Allianz
2003/4 $5m $10,000 $11,637 Allianz

The above figures are for a small practice and show not only the increasing premiums, but also indicate the pressures being applied to increase PI cover to higher amounts which satisfy clients.
With only three underwriters remaining in the Australian market (QBE, CGU and Allianz) after the withdrawal of Lloyds in 2002, it was essential that AIQS members ensure their insurance broker sourced quotes from all three underwriters to get the best premium and cost effective cover.
Recently, some additional underwriters have made tentative steps back into the PI market (e.g. Dexta and Royal Sun Alliance) but they are yet to underwrite any significant number of policies.
The AIQS in conjunction with the Building Design Professions (BDP) and Professions Australia have been working on various solutions to the problem, which includes a liability capping scheme under state based professional standards legislation. Unfortunately, these endeavours are taking considerable time to be realised and in the meantime members are advised to adopt the following strategy when faced with renewal of their PI policy:
1. Insist that your insurance broker obtain quotes from at least three underwriters.
2. Review the level of cover you actually require to service your primary clients.

3. Consider if you can increase your excess and consequently reduce your premium.
4. If you are still unhappy with the cost of your insurance, wait one week and ask your insurance broker or approach another insurance broker to obtain quotes for you again (member’s experience has shown that brokers approaching the same underwriters a short time later, can sometimes obtain a better quote, particularly when underwriters may not have achieved their underwriting targets in a specific period).
5. Additionally, you should ensure that if you have had a claims free history, that you make this very apparent to the broker and ask that they highlight this to the underwriters.
6. Finally, you should include a written statement or letter from the AIQS advising that you are a member of the AIQS and as such that you are subject to the AIQS:
a. Code of Professional Conduct (Ethics)
b. Professional Standards of Practice
c. Continuing Professional Development (CPD), and
d. Disputes resolution processes via the Code of Conduct Committee.

AIQS members can obtain this letter signed by the AIQS General Manager to certify the above for their brokers/underwriters, simply contact the AIQS National Office and request the ‘PI certification letter’.

� See, for example, sections 12 and 13 of the Professional Standards Act 1994 (NSW) and sections 13 and 14 of the Professional Standards Act 2003 (Vic.).


� See also, Chris Merritt, ‘Hearsay,’ Australian Financial Review, 5 March 2004, p. 52. 





