12 March 2004

The Secretary 

Senate Economics Legislation Committee

Parliament House

CANBERRA  ACT  2600

economics.sen@aph.gov.au

Dear Sir/Madam,

Re: Inquiry into the Treasury Legislation Amendment (Professional Standards) Bill 2003

The Senate has referred the Treasury Legislation Amendment (Professional Standards) Bill 2003 (the Bill) to the Senate Economics Legislation Committee for inquiry and report.  The Association of Consulting Engineers Australia (ACEA) welcomes the opportunity to contribute to the consultation process.

ACEA wishes to strongly affirm its support for the Bill and package of reforms as agreed to by Federal, State and Territory Insurance Ministers in August 2003 to address market failure in professional indemnity insurance.  Ministers reaffirmed their unanimous support for the package, including the reforms contained in the Bill, in February 2004.

Consulting Engineering Firms have Major PI Insurance Problems

The importance of the Bill is underscored by the results of a recent Survey of ACEA firms renewing their PI insurance (ATTACHMENT). This has confirmed that Australia’s consulting engineering and technology services industry continues to experience major difficulties with both the cost and availability of professional indemnity (PI) insurance. 

The insurance market continues to be aggressive for engineering services, with more than double the recently reported average increases in premiums for other professions. This is on top of a 300 per cent average rise for consulting engineers over the last two years.

As the survey shows, exclusions on engineering work imposed by insurers have resulted in two of the responding firms being unable to get any form of PI insurance cover. An additional four firms now have most of their work excluded, and 15 firms have up to 15 per cent of their capacity idle and/or professionals laid off because of exclusions. A total of 14 firms are working uninsured in one or a number of areas of service delivery. 

Engineering is a key element of Australia’s economic performance. The Survey confirms that urgent fast tracking of change is needed to head off the possibility of business closures, the likely withdrawal of key community services, firms being increasingly forced to work uninsured, reduced competition for projects and increases in the costs of professional engineering services to business and the community.

The Need for Professional Standards and Supporting Legislation 

Over the past 2-3 years, consulting engineering firms have faced a deepening crisis in availability and affordability of professional indemnity (PI) insurance. 

The number of insurers offering PI insurance have fallen markedly and PI premiums have risen by an average of 300% (and up to 1000% and beyond for some firms).  Excesses payable under policies have increased dramatically and insurance coverage was severely restricted or removed altogether for some services.  A number of surveys conducted by ACEA over the period reveal a growing list of services that have been refused insurance, or have had conditions or restrictions attached to insurance cover for such services. Most of these have community impacts eg. pollution control, water services, asbestos removal.

In response, consulting engineers have been forced to withdraw from or reduce the range of services offered to the public because of the high cost of PI insurance or policy exclusions. 

In addition to forced withdrawal of professional services, PI market failure has  also resulted in the further effects of professionals ‘going bare’, or providing services without PI insurance cover. As a result, ACEA has considered  removal of mandatory PI insurance requirements as a condition of membership, because of the impossibility for some members of obtaining affordable cover.

Professional  Standards Legislation (PSL) at State and Territory Level

State and Territory Ministers have agreed to introduce PSL. 

PSL will improve protection of consumers of professional services, through mandatory professional indemnity (PI) insurance, better risk management and higher standards of professional conduct and service delivery. It will also help firms to obtain insurance by having access, in return for high standards, to a cap on liability. 

Ministers have recognised that market failure exists in PI insurance. The market has not been able to provide adequate, affordable insurance to cover the full range of services provided by professionals.  Ministers have accepted that nationally consistent PSL will assist in attracting capital back into the PI insurance market and better protect consumers of professional services.

As a national body representing consulting engineering firms in all Australian States and Territories, ACEA reaffirms its support for both national coverage and consistency of legislation across all jurisdictions.

Under PSL legislation in States and Territories, ACEA looks to develop a PSL Scheme which will deliver protections to consumers, and will also enable ACEA firms and their individual qualifying professional employees to limit their liability under the Scheme, so hopefully improving their access to insurance.

The Need for Federal Legislative Amendments to Support State and Territory PSL

As well as uniform national PSL, we need to close the loopholes in Commonwealth legislation which in the past have impacted adversely on the effectiveness of PSL at State level. The purpose of the Professional Standards Bill referred to the Committee is to amend the Trade Practices Act 1974 and other relevant Commonwealth legislation to support State and Territory Professional Standards Legislation (PSL).  

PSL schemes to date have not been able to provide protection for professionals against liability arising under Commonwealth law, which has limited the capacity of insurers, and professional service firms engaged nationally, to rely upon existing PSL schemes to limit their liability. These circumstances mean that firms are adversely affected, but also consumers, professionals and insurers throughout Australia.

Actions for alleged misleading or deceptive conduct under section 52 of the Trade Practices Act and other Commonwealth legislation have become increasingly routine against consulting engineers whenever professional negligence is alleged to occur.  

Evidence from ACEA member firms indicate that actions brought against firms under Section 52 of the Trade Practices Act have shown a marked increase over the last five years as users of professional engineering services have discovered the relative ease with which claims can be established under the deceptive and misleading conduct provisions of the TPA, compared with the need to prove negligence in liability claims brought under civil law.

Indeed, the ease with which the provisions of the NSW PSL Scheme were circumvented by reference to Section 52 of the TPA, was a significant factor in ACEA's withdrawing from that Scheme in 1999. 

Steps being taken to address market failure in PI insurance through State and Territory initiatives such as PSL that limit professional liability arising in tort or under State/Territory law will be unsuccessful unless similar steps are taken to limit potential liability arising under Commonwealth laws. 

Completing the task of creating a national regime of PSL will make schemes viable and induce more professionals to join.  Conversely, without the amendments contained in the Bill, PSL will remain incomplete and its full benefits will not result.

Anticipation that uniform and national PSL Schemes will be supported by coverage of liability arising under Commonwealth law, is encouraging ACEA to apply for participation in a Scheme again.  By doing so we will ensure broad coverage of our firms, promote high professional standards in our industry, and, significantly, improve the cost and availability of PI insurance. With liability ceilings established, insurers will know the upper amount for which claims can be made, which will allow them to cost their risk with certainty. This certainty is not available under the current liability regime. This certainty will encourage insurers back into the market, which will increase competition. Market forces will drive down premiums, making insurance affordable. 

Consumers and the community in general will also benefit from the better risk management, greater assurance that resources in the form of insurance cover will exist to meet successful claims, and the higher professional standards.

Conclusion

The Bill is an essential component of the reform package agreed by Insurance Ministers in August 2003 to address serious market failure in PI insurance.  It is in the interest of professionals who need to be able to continue to offer services within a viable insurance environment.  Consumers will also benefit from the greater surety a national system of PSL will provide - resources will exist to satisfy their valid claims, and there will be measures designed to improve professional standards and risk management. The aims of the Bill serve the public interest.
ACEA is a member and supporter of Professions Australia, and endorses the comments made in their submission to the Committee.  ACEA also points the Committee to the background material contained in the submission on the operation and value of Professional Standards legislation at State and Territory level, in tandem with supporting Commonwealth legislation.

ACEA is firmly of the view that the Bill ought to be passed, to give full effect to State and Territory PSL that will be passed in all Australian jurisdictions.

Yours sincerely,

Therese Charles

Chief Executive

The Association of Consulting Engineers Australia 
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