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�� SUMMARY OF KEY POINTS



Components of First Stage

The report’s key points are summarised according to the Council’s key concerns for the Stage One inquiry, the claims experience.



Data collection and analysis



as confirmed in recent public inquiries, there is a disappointing lack of systematic and consistent data on claims



at claims administration level, claims are sorted more according to functional than strictly legal criteria



the claims administrators are reluctant to put a figure on the proportion of claims in which the Trade Practices Act (TPA) features, but they recognise its presence and believe it to be growing



the TPA shows up in legally drafted pleadings, when writs are issued, the tendency being to include the TPA as an alternative or accessory to civil liability



these observations are based on consultations with professional associations, insurers and legal practitioners; further precision would depend on funding a manual search of individual files either at a relevant law firm or a court registry



as a matter of legal principle, the TPA is both wider and narrower than civil liability



the TPA features in cases concerning the failure of property and commercial ventures



where specific representations are not in issue, as may be the case with failures to act or advise, the tendency is to plead general misrepresentations of care, expertise and effectiveness



this trend is in keeping with the heightened expectations of the professional’s role, as one that actively guards against risk and failures



because the TPA catches a wide range of plaintiffs, it tends to feature in multiple party claims



professionals feel they are targets in multiple party cases because they have insurance and their personal assets are often exposed 



TPA influence on amounts of compensation



the observations above about claims data apply



the TPA acts mostly as an alternative to civil liability, covering the same circumstances and losses



the feed-back indicates that the TPA has not yet taken the amounts of compensation beyond the caps for civil liability; the caps themselves have not been exceeded.



the TPA has the potential to augment damages in several ways, the most notable being that it does not allow the plaintiff’s contributory negligence to be brought into account to reduce the defendant’s liability



in the multiple party cases, the TPA, like civil liability, exposes a defendant to the liability for the whole loss and not merely a just proportion



the basis on which a defendant may obtain orders under the TPA, for contributions from coordinate wrongdoers, remains uncertain



Construction of payments in settlements and awards



the overwhelming majority of claims are settled, though some at the door of the court



settlement payments are constructed as a global figure, weighting a range of factors in the case, both legal and ‘extra-legal’



while the strength of legal liability is a crucial factor, no precise numerical component is usually assigned to each cause of action, and a rubbery discount is made for extra-legal factors



the extra-legal factors weigh heavier the more the insurers and practitioners take a commercial approach to cases



professionals too are becoming more business-like in their approach to litigation, this produces both more litigation and more settlement



in small claims, the prospect for the plaintiff of an adverse costs order is not generally acting as a deterrent to pleading the TPA; instead the non-recovery of costs encourages the defendant to settle, also to think twice abut seeking contributions from other parties 



the very large multi-party cases, where the plaintiff is a corporation, financial institution, liquidator, or a class action, have somewhat their own dynamics



Constituents’ expectations



while they cannot quantify it, the professional associations are concerned about the potential of the TPA to found a one-off claim that is catastrophic, a ‘spike’ in the graph of claims experience



the professional associations are apprehensive they will not be able to obtain insurance in high risk areas and for high amounts of compensation



they expect greater ‘migration’ to the TPA, as reforms limit civil liability



the insurers and legal practitioners expect increasingly creative use of the TPA, though at the same time they sense that the claims from commercial disputes, are easing off.

�PART A - INTRODUCTION



1. Background

1.1 	In May 2002, after calling publicly for bids to conduct the review, the Professional Standards Council commissioned the author to research and write this report. The report was commissioned to assist the Council to review the impact of the Trade Practices Act (here the TPA) on the operation of its professional standards schemes. The Council received the report in December 2002. It has now been made available for release to a general audience.



1.2	In its brief, the Council envisaged the scope of the review to ‘comprise a consideration of the liability of professionals for misleading or deceptive conduct under the TPA and similar provisions under the Corporations Law’. In particular, it would involve a consideration of:

The law concerning misleading or deceptive conduct, in particular the extent to which it applies to the professional services environment, and the circumstances where such a claim is an alternative or adjunct to a claim in tort or contract;

The extent to which such claims are being made against the professions and other occupational groups and the degree to which such claims are successful;

The impact of such claims on the cost and availability of insurance;

The likely impact of such claims on the operation and viability of schemes; and

Strategies for minimising such claims in the professional services environment. 



Scope and method

1.3	To delineate the scope and method of the analysis, it is useful first to say what the report does not attempt to do. By a decision of the Council, Stage One of the review was confined to the second of these items, the nature of the claims experience. Accordingly, this report does not contain a detailed analysis of the legal provisions and decisions governing TPA and related liability. To provide a framework for the claims experience, it was, however, necessary for the author to identify features of the law in Part B below.



1.4	So too, it does not report a systematic research of the impact of that liability on the cost and availability of insurance or the maintenance of professional standards. Part C of the report comments on how such research might best be conducted. Some feed-back from the professions is recounted.



1.5	The author appreciated that the purpose of the review was not to canvas the merits of the policy of capping the liability of professionals. The research proceeded on the basis that the Council’s statutory purpose is to approve and monitor schemes that limit certain liability of professionals, improve standards and protect consumers.�  The Council’s immediate concern was with the impact of Commonwealth legislation on the viability of these schemes.



1.6	The first step in this inquiry is to see how professionals are being exposed to such liability. The basic finding of the research is that exposure is increasing. While TPA liability still exhibits distinctive characteristics, it overlaps considerably with civil liability.



1.7	The Council’s plan for a review research began quietly. The research, however, was to be conducted at a time when the public debate broke out on public liability and spilled over into professional indemnity. Part E reported to the Council on the relevant reform proposals that are being considered.



1.8 	At this point, it is not the author’s role to recommend any reforms to the liability regime. Reform would involve a normative choice, a balancing of the competing policy considerations that are competing in this field. It would also involve a technical task, the identification of a strategy or instrument that was effective in implementing the purpose assigned to it. The professional standards schemes are themselves one, innovative, attempt at reform. Exposure to the TPA is undermining their efficacy.



1.9 	It is also helpful to say something about the method of inquiry which has been adopted. This report builds on consultations with staff of the Council, officers of the professional associations that provide the memberships of the schemes,� insurance claims administration officers, insurance brokers and legal practitioners who work in the field of professional liability, together with publicly available information of various kinds.



1.10	Given the time frame and other allowances for the preparation of the report, the research does not involve any systematic survey of the field, such as an investigation of the claims consciousness or propensity of those who fall into the classes of potential plaintiffs and defendants. It deals with the evidence of the claims that have recently been made.

�PART B - LEGAL FRAMEWORK



2. Scope of the Professional Standards Legislation Protection

2.1 	The TPA is a statutory framework much more recent in origin than the common law of contract, deceit and negligence. Nonetheless, section 52 (the proscription of misleading or deceptive conduct) has now become a significant source of liability, especially in relation to the way business conducts its dealings.



2.2 	There are dimensions along which the TPA may be approximated to liability in contract and tort - but also contrasted. In Stage One of the review, the brief excluded an analysis of the law in favour of an investigation of the claims experience. That limitation was respected, except to the extent it is necessary to provide some legal framework to assist an understanding of that experience. In any case, that law has become too detailed to summarise adequately.�



2.3 	As Commonwealth legislation, the TPA is not subject to the PSA.�  For the Council, the abiding concern is the extent to which the TPA may provide an avenue to override the protection professionals have been offered against civil liability under the PSA.



2.4 	At the outset of the review, we should remember that the protection has its own express in-built limits. It is limited to civil liability, though such liability whether in contract, tort or otherwise, and whether directly or vicariously incurred. The protection relates to the liability of individual professionals.



2.5 	The protection does not cover liability in respect of death or personal injury. So it is restricted to property damage and pure economic loss. As we have seen, such a distinction is also a feature of the recent liability reform proposals.



2.6 	The encompassed liability may arise from anything done or omitted by a member of a professional association acting in performance of his or her occupation. So the Act envisages a limit on the range of conduct that is protected (and also examined and improved under the schemes which are the quid pro quo for protection). This limitation suggests there is conduct, in which someone who is a professional might engage, that is outside the legitimate scope of the occupation. That conduct might be undertaken in a personal or private capacity or even in some other business or public capacity than the occupational or professional one.



2.7 	A very particular exclusion is the negligence or other fault of a legal practitioner in acting for a client in a personal injury claim. Plaintiff lawyers have opposed the idea of caps on liability.



2.8 	A clear indication of the policy behind the Act is the exclusion of liability for fraud or dishonesty or a breach of trust. That exclusion is very relevant to the concerns there might be about limiting TPA liability.



2.9 	The protection for professionals takes the form of placing a ceiling or ‘cap’ on the monetary amount of damages that may be recovered where there is civil liability. The amounts are a function of the fees earned or the number of partners in a firm.



2.10 	Except as above, the caps do not distinguish between heads of damage. Damages are defined to include interest and legal costs and expenses.



2.11 	Given that the PSA’s own protection against liability is not comprehensive, the concern about the TPA can be refined. The concern is the extent to which its contravention attracts monetary damages for the same acts or omissions that attract civil liability, the critical consideration being that these damages might exceed the caps.



2.12 	In this regard, the shorthand comparison point is often negligence. But that is too narrow. Where TPA liability is wider than negligence, it may be in ways that the PSA has not sought to exclude from protection against civil liability. In other words, the TPA may catch other conduct that the professional standards schemes would want to protect against liability, if a nation-wide approach enabled.



2.13 	Ultimately, it is a matter of policy how far protection should extend. At this point, the brief is only to identify where civil and TPA liability converge or diverge.   



3. Scope of the Trade Practices Act

3.1 	Liability rules involve classes of plaintiff to be compensated and defendants to be made to pay. In exposure to liability in contract, the law puts no real limits on those to whom obligations may be assumed. The rationale is that obligations in contract are assumed voluntarily as a matter of individual agreement. Legislation does now mandate obligations for the benefit of certain classes of plaintiff, such as consumers or employees, but only where such contracts have been made. A pertinent example from the TPA is section 74, the warranty implied into consumer contracts that services be fit for their purpose.�



3.2 	The fundamental limitation on contractual liability is the doctrine of privity. Rights and obligations are confined to the parties to the contract. While subject to some modification of late, generally the doctrine means that third parties cannot complain of breaches that cause them loss.�



3.3 	Liability for negligence is not confined to contractual relationships. It constitutes a public wrong. However, a control device has been the requirement that a duty be owed to the plaintiff. Traditionally, the courts have been concerned about the open-ended nature of liability for pure economic loss. Various requirements, such as the need for special relationships, for economic loss to be built on property damage, for proximity, have limited exposure to liability.



3.4 	Overall, the trend is to extend the scope of the duty: the courts now seem ready to extend it to the work of barristers in court. But the circumstances can still suggest to the court that the audience for the professional’s statement was beyond its contemplation.�



3.5 	Liability for misleading or deceptive conduct is not similarly controlled by the need for a duty to be established in the particular circumstances. The limitations on exposure to liability are firstly the product of constitutional controls on the Commonwealth’s legislative power in the field. Reference to the corporations power means section 52 applies predominantly to trading or financial corporations. The regulation of the conduct must be referable to another head of power if other persons, such as natural persons, sole traders and members of partnerships, are to be caught. These heads include interstate and international trade or commerce and the use of postal, telegraphic and telephonic services.



3.6 	Such other persons can also be complicit in a corporation’s contravention of section 52. The Act proscribes aiding and abetting a corporation.�



3.7 	Other controls on liability reflect the policy behind the enactment itself. The TPA was designed to regulate a range of unfair trading and business practices. Some proscriptions are for the protection of business competitors, others for household consumers and small business. Some proscriptions attract penalties for offences that the regulatory authority, the ACCC, may prosecute. Others, such as section 52, the main focus of this review, are remedial in the sense that private persons may sue for damages and other remedies.



3.8 	The nature of the TPA’s regulatory scheme means that section 52 liability is confined to conduct in trade or commerce. Even if a corporation does principally engage in trade or commerce, some of its activities will fall outside this realm. But we should note that the non-commercial sphere is retracting. For example, privatisation and the liberalisation of markets draw more activities into this realm.



3.9 	Earlier operating principles might have placed some areas of professional activity outside trade or commerce, in the realms perhaps of public service and scholarly pursuits. Now most professional activities is regarded as commercially driven. Amendments to the State Fair Trading Acts have made this clear in the case of their section 52 counterparts. The NSW counterpart is section 42 of the Fair Trading Act 1987.



3.10 	At the same time, we might retain a view that professionals engage in commercial activities that are beyond the boundaries of their professional practice. This is not a boundary for the TPA but rather for the PSA. If the purpose of the PSA is ultimately to help preserve access to affordable, competent professional services, then there may be activities that the PSA was not intended to safeguard.



3.11 	For these activities, the professionals should be exposed to the full force of liability. Their clients, indeed third parties, should enjoy the remedy (at least in theory) of full compensation. Thinking in terms of the schemes, the professional associations should not be expected to take responsibility for managing such risky activities.



3.12 	Some professionals become entrepreneurs, attracted to investment, development and marketing schemes. The ‘borderline’ conduct, most relevant to the TPA, is where that engagement is the result of their clients’ activities. Certainly, professional work is no longer confined to a forensic or analytical role in dispute resolution, that is, once the enterprise has already gone wrong. Nor at the transaction planning stage is it confined to documentation. The expectations are such that some professionals are being placed on retainer and consulted about ventures in order to provide risk management proactively to their clients, even to serve as a guarantee against economic as well as technical failures.�



3.13 	In the case of failure, the professional’s usual plaintiff is the client. In relation to commercial ventures, the client may be seeking to shift its own loss, and maybe its own legal liability to others, onto the professional.



3.14 	The professional may also become the target of other parties who have lost by the transaction with the client, or third persons who have acted to their detriment. In one such configuration, the purchaser might sue the vendor’s professional, the lender the borrower’s professional. In wider activities, the plaintiffs might be members of the public who have invested or relied in other ways. These disputes involve multiple parties. Again, the boundaries of the professional’s proper role are tested. While the representations may not be made on the professional’s behalf, as one of the entrepeneurs, they may be ‘talking up’ the client’s enterprise. This role is still more common for some professions, or occupations, rather than others.



3.15 	We know that liability under section 52 is not owed only to ‘consumers’. Business rivals have made more use of the rights to sue for contravention. Any one may plead a contravention; ‘standing’ is not required.



3.16 	Furthermore, the conduct that attracts liability does not need to be directed at the plaintiff or its class, but merely exhibit the quality of being misleading or deceptive or likely to be so. Of course, there are other requirements to meet, for example to show loss. But we shall see that the plaintiff does not have to be the one who relied on the conduct. It is enough to show that you suffered loss by virtue of the contravention, as a result perhaps of someone else’s reliance.



3.17 	The widespread use of the TPA has led to legislative reform, ‘carving out’ certain commercial activities and locating their regulation within another scheme. We should note that misleading or deceptive conduct (by any person) in relation to dealings in securities, has been placed within the scheme of the Corporations Act, primarily through section 995.� Yet other dealings attract overlapping liability under the Corporations Act and the Trade Practices Act, as well as the common law.



3.18 	Principally, the inconsistencies and tensions between these provisions have become a concern to company directors and officers. However, professionals may be regulated by some of the provisions of the Corporations Act; auditors have explicit statutory responsibilities. Furthermore, the corporations or their directors and officers may seek to discharge their own responsibility by pleading reliance on the judgement of professionals such as auditors.



3.19 	The Parliamentary Secretary to the Treasurer has charged the Corporations and Markets Advisory Committee to identify any inconsistencies and compliance costs overlaps in existing laws relating to directors’ liability.



Another (partial) carve-out relates to the regulation of financial services, see the Australian Securities and Investments Commission Act, section 12DA and the new Financial Services Act.



4. Nature of Misleading or Deceptive Conduct

4.1 	Liability for contravention section 52 is said to be strict in the sense that no intention to mislead or deceive is necessary. Section 52 is not confined then to fraud or dishonesty where the civil liability counterpart is deceit.



4.2 	Nor need there be carelessness in doing so. Liability is thus stricter in the sense that, for negligence to be avoided, the defendant must only meet a standard of reasonable care. This standard is not an absolute guarantee of accuracy or appropriateness. Case concerning professionals have gone to trial, only for the court to find that imperfect advice did not amount to negligence. In contrast, an ‘innocent misrepresentation’ may attract liability for damages under the TPA.



4.3 	The standard for liability in contract depends on the provisions of the contract. It can be absolute. In the absence of an express specification, it is the standard the courts will imply. For professionals, reasonable care is often the implied standard. As we have noted, for consumer contracts, legislation, including the TPA, extends the guarantee of fitness for purpose to the supply of services.



4.4 	We shall see in practice the tendency is to equate contravention of section 52 to negligence. In Boland v Yates Property Corporation Pty Limited,� the Court was able to offer the proposition that, given the facts, if the conduct of the appellants was not negligent, then it was neither misleading nor deceptive conduct; as a corollary, if the conduct was negligent, it was also misleading and deceptive. As Burns observes, this position was more the product of the way the case was argued than a general proposition.�



4.5 	Indeed, Justice Gaudron observed that civil liability and TPA liability were not co-extensive. TPA liability could be broader. In the same case at first instance, Justice Branson noted that TPA liability could be narrower in some respects, especially if there was mere inadvertence.�

 

4.6 	It may be narrower because, it is said, misleading or deceptive conduct should involve a representation. At common law, that misrepresentation has necessitated a statement of fact. This requirement bears on professional service in two main respects, one the giving of opinions, for example about the prospects of success of a venture, the other the failure to advise, for example about costs and risks.



4.7 	The common law has been able to discern certain kinds of representations in these situations. The TPA has been interpreted in keeping with the common law. For example, it is misleading or deceptive to espouse an opinion you do not honestly or genuinely hold. Most significantly, section 51A has addressed the status of representations regarding future matters. It provides that, where the corporation does not have reasonable grounds for making such a representation, it shall be taken to be misleading. The onus is on the corporation to show it did have reasonable grounds.



4.8 	At common law, it might be negligence to provide an opinion on that basis. It could also be negligence not to advise a client of certain costs or risks. But is any representation involved in failing to inform or advise?  Section 4(2) of the TPA provides that a reference in the Act to engaging in conduct shall be read to include a reference to doing or refusing to do any act. A reference to refusing to do any act shall include a reference to refraining (other than inadvertently) from doing that act.



4.9 	On this basis, some non-disclosure may amount to misleading or deceptive conduct. A half-truth is most likely a misrepresentation in any case because it represents that all is good with a course of action, that there are no costs or risks, when in truth there are.�



4.10 	Most relevant to the professional role are the circumstances in which the client has a reasonable expectation that the information would be disclosed. This ‘representation by silence’ implicates omissions, so long as they are not inadvertent. It has the potential to pick up on the changing nature of the professional role. Expectations rise when a professional is placed on a retainer to safeguard the client’s interests in a proactive manner.



4.11 	We can say that, under section 52, the standard of liability depends fundamentally on the strength of the particular representation. The representation might not have been an absolute guarantee.�



5. Connection between Conduct and Harm

5.1 	In keeping with the strict liability analysis, compensation does not depend on the loss being a reasonably foreseeable result of the contravention of section 52, as it does in negligence. No issue then of remoteness. Damages in contract are potentially wider, so long as they were contemplated in the contract itself; otherwise they are confined to those that result in the ordinary course of events.



5.2 	Causation is required to establish the connection with the loss. But the contravention need only be a cause of the loss, not the sole cause, though at the same time a necessary one. The usual test for causation is to determine whether, but for the conduct, the plaintiff would not have entered into the transaction or other (loss resulting) course of action. In this way, the inquiry becomes the plaintiff’s reliance on the conduct.



5.3 	We have noted that the claimant for compensation under section 82 need not be the person who is misled or deceived. It may be someone else who has suffered loss by virtue of the conduct.�



5.4 	It is no excuse that the plaintiff failed to make inquiries of its own or treat the conduct with the appropriate degree of scepticism. One may be careless in relying on the conduct, yet it still remains a cause of your loss. One’s own carelessness may thus be a concurrent cause of the loss.



5.5 	Instead, the defendant must argue that there was no reliance on the conduct at all. The plaintiff would have entered into the course of action whether the statement was made or not.�  In some circumstances, the defendant may argue the plaintiff’s negligence was the sole cause of a severable part of its loss, such as an unnecessary aggravation of the initial harm.



5.6 	The High Court has recently confirmed that the intention of section 82 is to make the perpetrator of the conduct remedy the loss.�  Damages are not to be reduced by the plaintiff’s own contributory negligence, its failure to take care to look out for its own interests. This approach furthers the purpose of section 52, which is to discourage unfair trading and protect those exposed to it.



5.7 	Here is a major difference to civil liability. Damages for negligence may be reduced to the extent the plaintiff’s own negligence contributed to the same loss. Where legislation has been enacted, to overcome the decision in Astley v Austrust Limited,� damages in contract may also be reduced.



5.8 	Where the culpability of a third party is also a cause of the same loss, section 82 does not permit the court to limit the defendant’s liability to its contribution to the loss. Proportionate liability does not apply. Again, the courts say the purpose of section 52 is to remedy the loss. The practical effect may be that one wrongdoer, the deep pocket or last man standing, compensates all the plaintiff’s loss. The other wrongdoers may be uninsured, without assets to meet a judgement, or simply beyond the reach of the court.



5.9 	The courts say such a defendant is not made liable 100 per cent because of its ability to pay but because its wrongdoing was a cause of the loss. It remains a principled approach. Nevertheless, we shall see that this outcome is a concern to the professional associations. They feel they are targeted in multiple party disputes because they have insurance or they do not engage in the same strategies for reducing their personal exposure as other parties.



5.10 	At the moment, this exposure is common to civil liability. Any reform that allows proportionate liability for civil liability will increase the incentives to ‘migrate’ to the TPA.



5.11 	It has been ruled that, despite its broad empowerment, section 87 does not provide an opportunity for apportionment. But it does allow the court to order a contribution from a concurrent wrongdoer according to legal and equitable principles. It need not be for misleading or deceptive conduct, it may be in respect of a different cause of action. But the order is discretionary.



5.12 	In Burke v LFOT Pty Limited,� the High Court would not order the plaintiff’s lawyer to make a contribution, despite his negligence in not making independent inquiries, because such a reduction in their own liability would have unjustly enriched the defendants. It would have left them with more than the market value of the property they misrepresented. It is notable that in this case the professional was the third party.�



5.13 	As we shall see, the defendant who has to ‘collect’ contributions from other wrongdoers incurs legal costs in doing so. Even if the defendant is successful, these costs may not be entirely recoverable. The third party who successfully resists the claim for a contribution also incurs costs.



5.14 	A pertinent example of a multiple party case is Teachers v Julian.�  The professionals implicated were solicitors, an accountant and a valuer. Claims for contributions were made under the TPA when their client, a building society, had its own contract with a mortgagee set aside.



5.15 	Conventionally, the plaintiff’s losses are characterised as reliance losses, to be assessed like losses in tort. That is, the compensable losses are those incurred by altering one’s position in reliance on the conduct. Compensation is to restore the plaintiff to the position he would have enjoyed had he not relied on the conduct.



5.16 	This probably means that expectation losses are not recoverable, as they are in contract. ‘Loss of an opportunity to avoid a loss’ is compensated, rather than loss of an opportunity to make a profit. This difference will make it attractive, in some circumstances, to be able to plead breach of contract, such as breach of the professional’s retainer.



6. Limitation or Exclusion

6.1 	The terms of a contract may be written to limit or exclude liability. Such terms are read down by the courts, but properly drafted and agreed, they may exclude negligence as well as liabilities in contract.



6.2 	However, according to the doctrine of privity, they are confined to the parties to a contract. They cannot manage risk with third persons. Instead, the parties have to arrange their own indemnities inter se.



6.3 	Furthermore, just as there is concern that some plaintiffs agree too readily to such clauses, the competitive situation may mean that some professionals cannot use contract to limit their liability to their clients. Limitations might scare clients off.



6.4 	In any case, the TPA does not permit parties to a contract to agree to an exemption from liability under section 52. (Likewise section 995 of the Corporations Act, see section 247). Nor for liability under section 74, except to the extent section 68A allows.



6.5 	Thus, disclaimers cannot apply, save indirectly in the sense that their presence may go to disprove, as a matter of fact, any reliance on the conduct. In this regard, the amendments to the TPA, to allow disclaimers in relation to certain kinds of recreational activities, will be of interest to surveyors and engineers.



6.6 	The traditional professional has been an individual practitioner. The necessary expertise was embodied in that person, so the responsibility for performance was personal too. Now it is often functional for professionals to provide services by combining expertises.



6.7 	As we know, the organisation of professionals now ranges from sole practitioners through regional and national firms to international groups and networks. The business entities through which they practise and deliver services vary too, from natural persons through partnerships to corporations. Professional regulation still limits the choice of legal form, and of course commercial considerations also apply.



6.8 	The corporate form is meant to shield personal assets from liability. Even if the practice may assume this form, professional and other legislative regulation, even shifts in the common law, may mean the individual professional is personally liable too. To the extent this regulation allows, the individual may seek an indemnity from the corporation.



6.9 	In partnerships, the individual partners are said to be jointly and severally liable. If the partnership fund is exhausted, their personal assets can be tapped to meet the liability of a fellow partner. This exposure is a concern to professionals.



6.10 	Though it has not been tested, the caps might extend to the NSW professional’s exposure to the liability of their partners out of the state. But would the partners interstate have the benefit of the caps where they were implicated in the NSW professional’s personal liability?  Such ‘leakage’ also undermines the integrity of the schemes.  



6.11 	The larger partnerships present a management problem, to reconcile the different kinds of specialists and disciplines in the one firm. Some of the firms are more loose associations than integrated partnerships. Multi-disciplinary partnerships will further test the cohesiveness of standards. Again, there is a policy judgement to make here. Just because these firms are disparate, it does not mean partners should be protected from each other’s liability, not anyway without new kinds of disciplines to suit these structures. 



6.12 	We are aware that some professionals are prepared to divest their personal assets to family members or into trusts.



6.13 	The statutory limitation period for section 52 claims and section 995 claims is six years.  While we would not expect pure economic loss to be subject to the delayed emergence or gradual onset of some personal injuries, the experience of claims suggest they take time to be notified and certainly to be resolved.



6.14 	The lag is relevant to the terms of insurance cover. Lag times undermine the job of estimating liabilities. The ACCC says that professional indemnity claims have both a fat and long tail.�  In the extreme, the insurance companies do not have enough in the premium pool; reinsurance may be inadequate.�

�PART C: REPORTS ON CLAIMS EXPERIENCE



7. Claiming TPA Liability

7.1 	To identify the influence of TPA liability at this level of the process, we should consider how claims are presented and received.



7.2 	In analysing claims administration, we should distinguish the major multi-party commercial disputes, which has been fought right through to trial and gone on appeal. Their internal dynamics may be atypical of the routine claims against professionals. Yet, it may just be these exceptional claims that produce awards above the cap.



7.3 	People do not always translate their grievances into legal claims, even if they have the law on their side.�  A full analysis would need to consider the various ‘customary’ ways of settling disputes; relevant too is the effectiveness of alternative dispute resolution paths within the operation of the professional associations and regulatory schemes. In addition, we should say that some clients are still very forgiving or trusting of their advisors.



7.4 	If we start at the point of a legal claim against a professional, we would expect most routine cases to originate with a demand made by a solicitor the plaintiff has consulted. The legal sophistication of the claim may vary with the nature of the firm and the strategy it expects to adopt. The consultations suggested that the sophisticated plaintiffs firms were active only in certain areas of professional liability like medical misadventure. Unless they were large, when the big commercial firms would appear on both sides, the claims might well emanate from the general suburban practice.



7.5 	When they are notified to the insurance company, the company may continue to characterise the claims generically, as breaches of professional duty, or wrongful conduct, for example.�  The claims division would routinely treat them as negligence cases. Distinctions would still have to be made at this stage, to identify wrongdoing that was excluded from cover, notably fraud and dishonesty. In addition, some policies did call for extensions if the TPA was to be covered (eg. engineers).



7.6 	At the claims initiation stage, it makes sense for the insurers to characterise the claims in the vernacular, not to fine tune the legal issues too much. It means though that we must apply rough rules of thumb to gauge the number of claims with a TPA element. Those consulted gave rough estimates but preferred not to be quoted on them.



7.7 	Any greater precision is complicated by the variations between insurers. Not only do recording systems vary, but the turnover of companies in the sector, and the restructuring occurring in the industry,� mean that data is lost or reassigned. More informative claims data bases have become a project for the future. It has been argued that reforms to liability should be made conditional on the insurers assisting in this respect, as well as providing further information about the pricing of cover.�



7.8 	Where writs are issued, it has become more common to plead the TPA expressly with civil liability. While section 52 has been available since 1974, awareness and use have increased markedly in the last ten years. One practitioner observed that even the inexpertly pleaded cases are including the TPA now.



7.9 	Nonetheless, in most cases, the TPA is being pleaded as an accessory to civil liability. It is part of a scatter-gun or catch-all approach. The different causes of action will be built largely on the same facts, though it still will be necessary to style them somewhat differently to set up the particular constituents of misleading or deceptive conduct – particularly the representations.



7.10 	One procedural note is in order: pleading the TPA will ensure the case is within the jurisdiction of the Federal Court, not just the State Supreme Court. There seems no advantage to this in terms of the cost of running a case or expediting it. However, in the larger case, it has the convenience of avoiding a dispute about which State has jurisdiction.



7.11 	Returning to substance, in line with the analysis above, we would expect to see more attention given to the TPA in the fall-out from property and commercial transactions. Here, specific representations are often a source of grievance.



7.12 	Now it appears more general allegations are being made, in cases of professional failure, that the professional has misrepresented its competence, expertise and care. An example of such pleadings is Teachers v Julian.�  The plaintiff alleged that the solicitor had engaged in misleading or deceptive conduct by impliedly misrepresenting that the advice he gave, that there was no significant risk to taking the mortgage, was based on reasonable grounds and was the product of a careful exercise of his expertise as a lawyer.



7.12 	Again, though, we are generalising here. Lodgements data is not readily available. The Supreme Court of New South Wales has instituted a professional negligence list within its Common Law Division, focussing mainly on medical and legal professional negligence. While the Court Registry was sympathetic to the author’s inquiries, understandably its statistics do not break down writs into separate causes of action.�  It would be necessary, with the Registry’s cooperation, to work through the individual files manually.



8. The Impact of the TPA on Liability

8.1 	If we leave aside the indiscriminate pleadings, what benefits result to the plaintiff from attention to the TPA?  As we have seen, liability may be stricter; it may be easier to recover the full extent of the losses. However, in the routine cases, the limits to liability in contract or negligence will not generally be in issue.



8.2 	Instead, the TPA makes a real difference in the exceptional cases. Given their contentious nature, we might expect these kinds of cases not to be resolved before litigation. They are more likely to be referred to lawyers who are au fait with the TPA.



8.3 	From the perspective of the review, the main attraction would be that TPA liability enabled further recovery, overriding the protection of the caps on civil liability.



8.4 	However, of those the author consulted, nobody knew of a case in which the civil liability caps had, so far, been invoked.�



8.5 	At the same time, this prospect of migration to the TPA is clearly concerning the professionals.�  It is true that the caps have not been in operation for long. But the apprehension is also based on how they see claims developing.



8.6 	Furthermore, the possibility of such a claim, however remote, affects attitudes. Whether rationally or not, it is influencing attitudes, to professional practices, insurance cover, and the value of the schemes.



8.7 	Within the ranges of these caps, the TPA can still make a difference to recovery. This impact is worth mentioning here, even if it is not the immediate issue. As we have seen, the main difference is that the plaintiff’s damages will not be reduced by its contributory negligence. In terms of how claims are run, we should note this position has really only been settled by the High Court this year.



8.8 	Neither will the plaintiff’s recovery be limited to the proportion to which the defendant is held responsible, relative to other coordinate wrongdoers. Instead, if it is to avoid being liable for the whole of the damages, the defendant will need to obtain a contribution from such a third party.



8.9 	Professionals feel vulnerable here. The plaintiff, or indeed an initial defendant, may have targeted the professional because it has the benefit of the insurance cover or the personal assets needed to meet the judgement.



8.10 	In this regard, TPA liability does not differ from civil liability, though decisions like Burke v LFOT Pty Limited,� again a High Court judgement, leave successful recovery to the uncertainties of law and equity.

 

8.11 	The overwhelming number of civil liability claims are settled out of court. Many are settled ‘in-house’ on the judgement of the insurance company’s claims officers. In my consultations, the officers seemed very knowledgeable; some had formal legal qualifications. They also have the opportunity to refer claims to the company’s panel of solicitors for appraisal.



8.12 	Arguably, settlement is more an art than a science. Certainly, where lawyers are involved in the appraisals of offers and counter-offers, the strength of the legal arguments will be given some weight. However, while they are ‘bargaining in the shadow of the law’, the insurance officers and legal practitioners must build a variety of considerations into their assessments, some more practical than legal.



8.13 	We know that settlement takes account of other strengths and weaknesses of the two sides.�  These factors include (1) the problems of proof each faces in establishing their version of the events, (2) the ability to fund and then to recover the legal costs of proceeding with the case, and (3) the capacity to absorb an adverse judgement should the case be unsuccessful in court.



8.14 	These ‘extra-legal’ factors weigh heavier as the orientation becomes more commercial. Insurers do vary in how commercial an approach they take to claims; comparisons were made in my consultations. But insurers rarely fight on principle. Vigorous defending is often strategic too, maintained with an eye to the overall impact on claims.



8.15 	The practitioners suggested it is more likely to be the parties who resist compromise for the sake of principle. The concern here may be with reputation, or even an antagonism towards the other side.



8.16 	Shifts in relationships affect these attitudes. If a commercial venture has failed, and there is little prospect of making good with another, which is more likely in an economic downturn, the parties may fight about who is to be left with the loss. Several interviewees remarked that, currently, commercial disputes were not as common as they were in the nineties.



8.17 	Some older clients remain very loyal to their advisors. However, as a once ‘gentlemanly’ profession is transformed into a business, competitive litigation may come to be regarded as a fact of life. In this respect, the ‘folklore’ would have it that litigation is more prevalent in the fluid commercial milieu of Sydney than other parts of the country.



8.18 	Where compromise is made, how is the TPA factored in?  My feedback is that, from the defendant’s point of view, there was no precise numerical component assigned to each head of liability. Settlement offers are global figures, often fashioned with a great deal of experience, but incorporating a rubbery discount for those factors apart from the legal merits. Most claims are settled without the finer points of law being tested. Factor (1), the weight of evidence is influential, but so to factors (2) and (3), that is, the prospect of legal costs and other adverse results.



8.19 	The weight of evidence varies from case to case, making it hard to generalise about the dynamics of cases. In civil cases, the burden of proof is placed on the plaintiff, but the standard of proof is only the balance of probabilities.



8.20 	In Australia, where costs follow the event, both sides are meant to face an adverse costs order if they lose a case. In some jurisdictions, cost penalties have been sharpened in order to motivate parties to make and accept realistic offers, rather than to protract proceedings. In theory at least, the plaintiff may face cost penalties if it pleads the TPA without merit. Pleading the TPA will add to costs, but usually on a marginal basis, because it is founded on the same facts as civil liability.



8.21 	My feedback is that defendants do not recover costs from plaintiffs in most professional liability cases. Some cases are settled on a ‘walk-away’ basis but frequently the defendant pays the plaintiff something to settle – enough at least to give the plaintiff’s lawyers their fees. A win only attracts payment of party-party costs. The full solicitor-client costs are usually more and the costs order is no value if the plaintiff is without assets.



8.22 	At least this perspective is applicable to small claims, where the legal costs loom larger.�  Again, the very large claims will have a different dynamic, particularly the commercial disputes. In such personal injuries cases, it is usually the plaintiff who is risk averse; there is too much at stake. The lawyer who is operating on a conditional fee basis may prefer settlement too. In major professional liability cases, the plaintiff may be a corporation, a liquidator, or a class action of consumers.�  The legal costs may not be such a consideration. The litigation may be tactical.�



8.23 	Lack of contributory negligence under the TPA is a factor to be considered in whether to settle. It removes one of the risks for the plaintiff. So too does the absence of proportionate liability. We have noted how professionals may be attractive to defendants, due to the presence of insurance cover and other financial depth such as the joint or several liability of their partners.



8.24 	Defendants may seek contributions from other wrongdoers. But the professional’s insurer must consider whether the likely return justifies the legal costs of being the collector of contributions to damages, especially, of course, when there is a risk the others will not pay up.



9. Impact on Insurance

9.1 	Again, it was not part of the brief in stage one to make this evaluation. Some feed-back from the consultations is noted.



9.2 	In any case, any impact would be difficult to gauge because, as we all appreciate, premiums have been volatile. Various reasons are given for this volatility. If the numbers of claims and amounts of payments are in fact increasing, factors internal to the insurance sector are operating too. It seems corrections are being made for under-provisioning in the past, in part due to the low prices offered by competitors such as HIH. The cost of reinsurance has risen; shareholders are demanding better returns on equity.



9.3 	Did the interviewees think that exposure to TPA liability affects insurance?  Theoretically, it should. If it does not add to the number of claims significantly, it undermines the security of the caps. Certainly, some professionals seek insurance cover for amounts above the caps. They say they feel obliged to do so. Foremost, they are the professionals with exposure to large claims; others do not expect to encounter claims above the cap. These high-risk professionals regarded the protection of the caps as uncertain; their clients may actually insist on higher cover.



9.4 	Some professionals perceive that the caps are not affecting the insurers’ current pricing. The insurers are not being discerning enough, they tend to lump professionals together regardless of their claims exposure or indeed their claims record. Some ‘run bare’ because of the difficulty of obtaining cover at these higher levels. They would support higher caps if they were comprehensive and they meant insurance would be available.



9.5 	The caps remain worthwhile in the sense then of safeguarding against the claim so large it will be catastrophic.



9.6 	Professionals might adopt other strategies to limit personal liability. One is the corporate shield. In some sectors, commercial considerations, if not professional regulation, militates against incorporation. A further strategy is to divest personal assets to trusts and family members. But it appears not all professionals will contemplate the loss of goodwill involved in winding up the company or the stigma of personal bankruptcy.



9.7 	Professionals can avoid liability by withdrawing from hazardous areas. In particular, the accountants reported that members were shying away from providing the higher risk services and indeed they were being given a push by the local insurers, who were being much more discriminating in the cover they would extend.



9.8 	Improving standards can also reduce risk.   

�PART D: THE PROFESSIONS



10. Solicitors

10.1 	Lawyers form one of the two bigger professional groups participating in the Council’s schemes. The exclusive nature of legal services (the strict entry requirements and the remaining reserved areas of practice) facilitates organisation as a profession. At present, those who take out a practising certificate are members of the Law Society, or must at least pay fees to it.



10.2 	In practice, lawyers (traditionally the solicitors) range from sole practitioners to increasingly large firms. Lawyers in some public practices (such as legal aid) require practising certificates too. The largest firms are recently integrated into national partnership structures, with offices overseas as well. One result is that the NSW partners are exposed to the liability of the partners in other jurisdictions. These firms have an increasing number of employee solicitors, in-house counsel and consultants, and non-equity partners.



10.3 	Membership involves compulsory minimum insurance cover. Cover is arranged through LawCover. Exceptions may be made to obtain alternative cover, for example through Victoria. Members are subject to the Society’s risk management, CLE, complaints and discipline programs, though increasingly these functions are being taken over by external bodies. The State Government has brought forward the timetable for exposing the compulsory layer of insurance to competition.



10.4 	Greater diversity is fragmenting the legal profession. When membership of the Law Society becomes voluntary in a few years, the cohesion will be tested. SCAG is beginning to work in earnest on a national system of regulation for the profession.



10.5 	Even so, few practitioners have chosen to say out of the professional standards scheme. Only two of the national firms have done so. Practitioners then have cover up to the level of the caps. Some have top-up cover, in differing degrees depending on the nature of their practice, but some very high.



10.6 	Lawyers practise as natural persons in their own name; groups of lawyers assume the business structure of the partnership, which continues to expose them to personal liability. As a State, NSW has taken the lead in making the corporate form available for legal practice. The other States are following suit and SCAG is working on model legislation. Lawyers will become directors, officers, employees and shareholders of corporations. But the model envisages they will continue to have personal professional responsibilities. Not all practices will assume the corporate form.



10.7 	Incorporation will bring legal practice squarely within section 52 as well as impose a number of obligations under the Corporations Act. Presently, because they operate as individuals, they can only be caught for aiding and abetting a corporation (such as their client). Instead, they attract primary liability through a counterpart to section 52 that applies to persons, such as section 42 of the FTA.



10.8 	We noted that the constitutional heads of legislative power enable section 52 to apply directly to some conduct by individual persons. Conduct in interstate trade or commerce or making use of postal, telegraphic and telephonic services is caught. This catchment certainly has application to the national firms, even to localised practices depending on the medium for their representations.



10.9 	We should note, in passing, that corporations must act through natural persons. Section 84 of the TPA attributes conduct by directors, servants or agents, within authority, to the corporation.



10.10 	The provision of legal services to corporations and other business clients is an expanding proportion of legal practice overall. As we noted, the protection of section 52 is not confined to household consumers, that is, to domestic clients. Nor is it confined to those with whom the provider has a contractual or other special relationship.



10.11 	Much legal work involves a responsibility just to the immediate client. This can still be substantial. Corporate work such as due diligence exposes the lawyer to the potential of large claims from clients. Work on floats or take-overs may see an attempt by the client to shift the cost of its own legal liability onto the legal professional. In NRMA Ltd & Ors v Morgan & Ors,� litigation arising out of the NRMA demutualisation, the NRMA sought to recover from two solicitors and a barrister the substantial expenditure on a course of action that turned out to be unlawful (partly itself in contravention of section 52).�



10.12 	Solicitors engaged in commercial work are often dealing with parties on the other side and some transactions and disputes attract multiple parties or members of the public. The solicitor risked being sued for representations made then to third parties. The Law Society gave the example of misrepresentations to re-financiers about the ability of borrowers to repay.



10.13 	Leaving aside deliberate wrongdoing, like misappropriation, the Law Society analysis reveals that the commonplace, smaller scale defaults are failures to act. Such failures include failures to file documents on time, to include necessary provisions in contracts, and to obtain reports or make checks for crucial information.



10.14 	To come within the TPA, these failures need often to be characterised as representations by silence. Perhaps there is a failure to advise the client of the need to act, when the client had a reasonable expectation such advice would be given. It might also be brought within section 52 by pleading that the retainer included a representation that matters would be conducted with due care and competence.



10.15 	Solicitors give opinions about the legality of transactions and other courses of action. The cases confirm that statements of law can qualify as misrepresentations. Again, in certain circumstances, failure to advise about unlawfulness may amount to a representation by silence. Or the advice that is tendered is a ‘half-truth’ because it fails to mention the downside of the action, such as the risk of an adverse costs order or another penalty. While such advice is often in the nature of an opinion or a prediction, it needs, on the basis of section 51A, to be honestly held and based on reasonable grounds. Or it may involve a warranty of the truth and effectiveness of the advice.



10.16 	The solicitors have been unusual in having a central agency for the purchase and administration of the compulsory minimum claims cover. That situation will change soon with the introduction of competition in insurance. In 2004, membership of the Law Society will become voluntary. Regulation may move onto a national basis.



10.17 	We reported above that a search of the LawCover files for a five year period revealed no cases that were likely to exceed the caps. The majority of claims are small, that is, below the $100,000 mark. There were not statistics to say how many claims involved the TPA.�  Whether the caps affected the level of the cover they had, for the small firms, the attraction of the caps was the protection they might offer against the one-off, catastrophic claim. The large firms remained in the scheme, though they will increasingly be exposed to liability outside.



11. Barristers

11.1 	Currently, NSW barristers do not have a professional standards scheme of their own. They have signalled their interest in the establishment of one.�



11.2 	The professional association is well established, with its own training, ethics and discipline programs. Nonetheless, the areas of practice for barristers vary in exposure to liability, certainly in terms of the amount of damages that might flow. The Bar Association would like to see all barristers eligible for protection, even if that meant the caps should be set high to leave some meaningful liability. It would also like to see the caps apply to damages for personal injuries.



11.3 	In NSW, barristers obtain their insurance individually. Many were insured with HIH. They have sought insurance with bar associations interstate, such as in Queensland. Those who need cover to higher levels are experiencing difficulty obtaining it locally and may have to look overseas. Limitations and exclusions apply. They say the invidious alternative is the divestiture of personal assets. Barristers practise as individuals and may not adopt the corporate form.



11.4 	This means at the same time they do not come within section 52 as corporations. Their personal conduct would need to be in interstate trade or commerce or by use of postal and like services. At the same time, we can leave aside the suggestion that some elements of their professional activity, notably participation in proceedings before the courts, is not conduct in trade or commerce at all. The recent cases, which have been prepared to entertain the liability of barristers under section 52, did not pursue this argument. 



11.5 	Barristers are caught by the counterpart provision of the FTA. The FTA makes it clear that professional activities for reward are subject to section 42. But it is within the power of the NSW Parliament to cap liability under this Act.



11.6 	Barristers’ opinion and advice work lends itself to representations. The barristers are right in saying the reliance losses could be very steep. Their job may be regarded as giving legal clearance to enter into major commercial transactions and undertakings. Of course, they are also often advising on the prospects of engaging in litigation.



11.7 	Naturally, the case of Dyson Heydon’s huge exposure to liability is present in their minds. The original judgement against Heydon was for both civil and TPA liability. From an outsider’s perspective, the NRMA litigation has a dynamic of its own and it might not be representative of professional liability cases. It extends far beyond the suit against the professional advisors. Furthermore, the decision on appeal (in Heydon’s favour) does suggest that realistic limits remain to the lawyer’s role in protecting the client from legal risks.�  Nonetheless, the damages at first instance were daunting for an individual to fund, even as a matter of obtaining insurance cover.



11.8 	The Council’s concern is heightened by the expectation barristers will soon be exposed to liability for their conduct of cases in court. Barristers enjoy no ‘immunity’ from such liability as a matter of law. In negligence, the issue has been lack of proximity, even if policy considerations are behind the reluctance to find the necessary connection. As we know from the House of Lords, such a view can change.



11.9 	In any case, it is clear that proximity is not needed to expose a barrister to liability under the TPA. In Boland v Yates Corporation, the issue was moot. Failure to put the additional legal argument was not negligent in the sense of breaching the standard of care that would apply. This was enough to say it was not a contravention of section 52. So the court did not explore the nature of TPA liability in the context of the court. 

�12. Accountants

12.1 	Accountants form the largest of the professional associations participating in schemes of the Council. Many accountants are members of the Certified Practising Accountants Australia (CPA). Some are members of the Institute of Chartered Accountants Australia (ICAA), which has a focus on audit and financial planning.



12.2 	Membership of the CPA is for those who need a certificate of public practice. Others join too; many accountants work as employees in public and private sector organisations instead of in professional practices. Both the CPA and ICAA are national organisations. State membership is determined by principal residence or place of practice.



12.3 	Membership provides advantages in the marketplace. Both the CPA and ICAA operate sophisticated CPE, risk management and complaints handling programs. They apply minimum insurance cover requirements; these requirements include the amount of cover in dollar terms and the allowable extent of excesses and deductibles. Firms may top up.



12.4 	The members obtain both the minimum cover and the top-up individually in the marketplace, using brokers such as Aon and Marsh. Presently, the largest firms arrange their highest levels of cover with their ‘captive’ companies off-shore.



12.5 	The financial nature of the accountants’ work exposes them readily to liability. While much of their work is documentary, their preparation and evaluation of financial accounts is a vital source of information for their clients (corporations, directors, officers, other businesses). Financial analysis may be conducted for external audiences. In any case, the accuracy and adequacy of public accounts is often crucial to the decisions of those third persons who deal with the client businesses, as investors, lenders, suppliers and workers. Most notably in the audit function, this role attracts scheme-specific statutory responsibilities as well as general law liability.



12.6 	Some accountants extend their services into pro-active risk management roles, a range of financial, legal, investment, tax and insurance planning services, together with management consulting and information technology. A theme of recent regulatory review has been whether these roles are compatible with the audit responsibility.�  Of course, like other professionals, accountants may eschew their traditional role and become involved directly in entrepreneurial activities.



12.7 	Professional practice ranges from single practitioner mode and small suburban partnership through medium sized firms to the giant (now big four) international accountancy firms. This vast range makes it difficult to present the one picture for the sector. In particular, where the audit function is involved, it may be sensible to separate out the litigation over the spectacular collapses of major financial institutions and public companies. While the collapses have exposed the auditors to civil liability suits, the causes of the collapses and the processes of review go well beyond the issue of monetary compensation.



12.8 	Accountancy firms adopt a variety of business structures for professional practice. Professional regulation permits incorporation, though at present (subject to the legislative reform that has been signalled in CLERP 9), the audit role must be performed in a personal capacity. Accounting firms also operate as sole practitioners and partnerships. The larger firms vary the form with different functions, also using trusts to shield assets. For core business, the partnership remains significant. Individuals are then exposed jointly and severally to the liability of their fellow partners.



12.9 	The largest firms integrate partners from outside NSW. While the big four are internationally associated, they may not be regarded as the one partnership. Litigation over corporate collapses such as Enron and HIH could provide a test. One lawyer working in this area suggested that, even if formally the international firms were broken down into separate partnership structures, the local partners might still be exposed to liability for holding out they were part of the same practice. But of course the consequences of these collapses may extend beyond the claims for compensation by aggrieved investors; the fall-out can be the prosecution of individuals and the disintegration of the firm.



12.10 	The professional associations and participating insurers report a variety of complaints against accountancy professionals. As accountants are asked to manage people’s finances, opportunities do arise for breaches of trust and misappropriation. In terms of civil liability, short of deceit, accountants are providing information and advice that may turn out to be incorrect or ill-judged.



12.11 	That information or advice may result from failures to act, such as failures to make proper inquiries or conduct proper investigations. But it will often generate representations, readily by virtue of half-truths but also as representations by silence in circumstances where the reasonable expectation was disclosure. We return here to the question whether the professional’s retainer now extends beyond meeting specific requests, to a brief to watch out for the clients’ interests generally and alert them to emerging risks.



12.12 	As in the case of the lawyer, some advice may be characterised more as opinion than fact. Indeed, in areas like corporations and tax, the work of accountants and lawyers overlaps. The requirement that opinions be honestly held and based on reasonable grounds applies.



12.13 	Auditors and accountants have provided the subject of key cases concerning the duty of care for negligent misstatement. They have attracted claims from third parties who have relied on their reports. The cases indicate that this civil liability is not without limit.�



12.14 	In these circumstances, the TPA may have attractions. As well as large institutional investors, the collapse of public companies and financial institutions has become the subject of representative actions on behalf of members of public. Those primarily liable may seek to shift their responsibility onto their advisors. Or they may be without assets or beyond the reach of the jurisdiction. Accountancy firms were caught up in the litigation over Pyramid and Tricontinental.�  Reputedly, the action against Arthur Andersen by the liquidator of Southern Cross was recently settled for $100m. The liquidator of HIH has commenced litigation.



12.15 	The consultations identify the high risk areas of practice as audit, tax work, bankruptcy and insolvency work, together with information technology consulting. Feed-back indicates section 52 is routinely pleaded. The pleadings take in non-disclosure and advice work.



12.16 	Yet settlements follow a similar pattern to those for the lawyers. The different causes of action or heads of liability are bundled together, interacting with a range of practical considerations. On many claims, civil and TPA liability are treated as equivalents. Adverse costs orders apply some discipline to indiscriminate claims but often liability is arguable and it is expedient for the insurer to make an offer. Yet there were no reports of the caps being invoked. On this basis, their attraction remains to protect against the spectre of the one-off ‘spike’.



12.17 	Premiums have risen dramatically in the last two years. Some insurance companies have withdrawn from the field to be replaced by others. In addition, insurers have been excluding higher risk work from cover. Auditors have found it hard to obtain any cover locally. The level of cover is being reduced. Members have had to seek exceptions from the CPA’s requirements to accommodate the excesses and deductibles being demanded by insurers. There are concerns about how the long tail of claims will be funded.



12.18 	The premium rises have hit small firms which are not engaged in the high risk areas and do not have claims records. But one broker observes that, over the long term, the suburban practice has not seen real increases in the cost of cover; the current rises will even out again over the next few years. Instead, the impact is being felt hardest by the second tier firms. The big firms now need huge levels of cover but they make their own arrangements.

 

13. Surveyors

13.1 	Surveyors are a distinct profession incorporating several specialisations. Those Professional Surveyors Occupational Association surveyors in the scheme come from the Association of Consulting Surveyors and the Institution of Surveyors. Membership is voluntary and the numbers are small. They tend to be from the sole practitioners and small firms rather than the larger firms.



13.2 	Nonetheless, the scheme is approached in a very well considered manner, notably through the good offices of the Australian Consulting Surveyors Insurance Society (ACSIS), to which seventy per cent of the members belong. ACSIS negotiates cover according to a master policy. Cover may vary according to gross fees, type of work and claims experience. When claims are received and notified, ACSIS is able to work with the insurers to determine the appropriate response. If they wish, members may arrange their own cover above this policy.



13.3 	Surveyors may choose to incorporate their practices; some practise simply as natural persons.



13.4 	Surveyors are involved in technical tasks, making measurements and providing specifications, for example for building set-outs and constructions, roads and bridges, land sub-divisions, tunnels and drains. It is crucial this information is correct, otherwise the client may suffer a diminution in the value of the property or face the cost of making good. Surveyors also prepare estimates of the incidents and costs of undertaking such work. These estimates are used for investments, loans and contracts. The provision of such specifications and estimates involve the making of representations.



13.5 	These sectors draw surveyors into construction and development work. Often, their services are advertised as part of multi-disciplinary practices with town planners, engineers, project managers and environmental consultants. The boundaries between these professions are not clearly demarcated.



13.6 	ACSIS reported that less than three per cent of claims against its subscribers result in litigation. It was able to assist the insurers to fend off bogus claims (some 30 per cent) and the total cost of settlements in the preceding year was put at $1m.



13.7 	Most claims are small but the spectre of a large TPA based claim weighs heavily. The professional association gauged that around 20-25 per cent of the claims invoked the TPA. It was exercised by several cases involving large claims against surveyors.



13.8 	One award, for $2.1 m, was recently made in the Victorian Supreme Court.�  It was a straightforward case of a lapse by an experienced surveyor, leading to a substantial under-estimation of the work involved in draining a development site. The developer client’s claim against the surveyor included the TPA.



13.9 	The association expressed concern about surveyors being joined because other parties lacked insurance cover or had gone broke. The association also made reference to a $30m North Coast subdivision project undermined by environmental litigation. The initial target of the litigation, the developer, turned to the surveyor. The court rejected the claim. The author has not located this judgement.�



13.10	Personal injuries claims were the subject of two other cases reported by the association. In one, the Victorian WorkCover Authority was proceeding against the surveyor after a worker was injured in a trench that subsided. In another, a tourist was suing the surveyor after slipping on a path leading from a caravan park on the Queensland coast. It is not clear that these cases involve TPA liability. In any case, the caps do not apply to personal injuries claims.



13.11 	The surveyors continue to obtain insurance cover. However, premiums are rising, even for those with little claims experience. Notifications affect premiums, even if the claims have no merit. The association also reported feed-back that exposure to the TPA was discouraging scheme membership. The comment was made that it can be a competitive advantage, when tendering, not to have the protection of the caps. Surveyors are among the professionals whose clients and contractors, including NSW government agencies, demand they have high cover (say $10m).



13.14 	Nonetheless, it was clear the association took the scheme seriously.



14. Valuers

14.1 	While the traditional valuer’s task is a specialist one, it occupies a crucial role in the volatile property and financial markets.



14.2 	The members of the scheme from the Institute of Consulting Valuers (ICV) comprise a small group in the lower risk residential property sector of the profession. The association assists the members to find insurance through a broker.



14.3 	In contrast, the higher exposures are in the commercial property sector. These valuers are also members of the Australian Property Institute. They often work in large ‘multi-disciplinary’ firms. Here, they are involved in entrepreneurial activities such as sales and site development with other professionals (engineers, surveyors) and with real estate agents, builders, and financial institutions.



14.4 	Valuers may choose the legal form for practice that suits them. About half the members of the scheme have incorporated.



14.5 	Valuations generate representations. The representation may be the market value of a property, the demand for certain types of property in an area, the returns on different land uses, or the prospects of rezoning or planning permits needed to redevelop a site. While they may involve statements regarding future matters, such as sales prices or trading returns, they may at the same time make representations of present fact. These facts may be recent comparable sales results, previous takings or the findings of market surveys. They may also invite the requirement that they be honestly held and based on reasonable grounds. This criterion might still allow some margin for error or misjudgement.



14.6 	Members of the scheme make valuations predominantly for mortgage institutions. The third party is the borrower. The association reported that its members had experienced only 4 claims since 1998. Generally, there was little cause for grievance among clients when the property market was buoyant. Even if the values were put too high, the properties did appreciate over time. More claims would be expected in a downturn.



14.7 	Property investments and developments have attracted some of the most active TPA litigation. This litigation has caught up a number of professional advisors and agents, including valuers. Reliance on a valuation might be a reason why parties go ahead with financing. The judgements of the courts have extended the scope of damages adding consequential losses to diminution in value.�



14.8 	Again, the blurring of the boundaries between occupations, and the involvement in entrepreneurial activity, make it harder to isolate the valuer’s legitimate professional role. There is a need to distinguish valuations from the representations made by development consultants and estate agents, for example. Some but not all advisors may have commercial interests in the transactions going forward, rather than a limited, independent role.



14.9 	The association also reported that the members’ premiums were rising, even in the absence of claims experience. The current broker was ‘cherry picking’ which individuals to cover. The presence of the scheme had made a difference to insurance premiums, but so did the exposure to the TPA.



15. Engineers

15.1 	Engineers are of course a very large and long-standing professional group. The profession includes several specialities, extending to large-scale construction work. Thus, engineers too become caught up with other parties in commercial development, though it is still possible to distinguish their more traditional, technical role. Their technical mistakes can have long-term effects, extending to subsequent purchasers, surrounding property owners and members of the public.



15.2 	Most mainstream engineers belong to the ACEA and IEA. The College of Investigative and Remedial Consulting Engineers of Australia (CIRCEA) membership of the professional standards scheme is small. The members are not, on the whole, engaged in the higher risk work of engineers. Indeed, if anything, they tend to come into the picture after something has gone wrong.



15.3 	Members have insurance cover up to the cap but some go higher. Cover may include extensions for the TPA. 



15.4 	A majority of members have incorporated their practices.



15.5 	The members’ work consists of forensic investigation and loss assessment. It is used in dispute resolution as expert evidence and opinion. Thus, it was scrutinised and screened rather than put into action. Some remedial work, such as pollution control, would attract more risk.



15.6 	The association reported only 2 claims in the past four years. This represented 1 claim in every 400 years of operation.  



15.7 	The association reports that small practices are opting out of the scheme. The larger construction engineers have baulked at the administrative and financial costs associated with the schemes. The schemes could be worthwhile, but major clients (including NSW Public Works) have exhibited a preference not to contract with those who are protected by the caps.



15.8 	Such engineers need higher levels of cover. With such cover expensive, some engineers, it is said, are ‘running bare’, that is divesting themselves of personal assets into trusts or shielding themselves behind corporate structures. In some situations, such as project management, insurance pooling may be possible.



15.9 	For its members, the association’s reading of the situation was that the protection of the caps had reduced premiums in the past. The concern at the moment is that they will be lumped together with other engineers. Premiums were rising, even for those without a claims history. The TPA could be a factor here, but it was hard to tell given the volatility of the insurance market generally.

�PART E: REFORM PROPOSALS



16. Evaluating Reforms 

16.1 	This review was conducted amidst an up-swell in reform proposals at both the State and Commonwealth levels. Much of the focus of reform has been on public liability and personal injuries. However, the overlap with professional indemnity has been acknowledged, particularly in relation to medical liability.



16.2 	As we noted initially, the PSA already excludes liability for death or personal injuries from its protection. However, latterly, the attention of the national reform effort has turned to liability for property damage and ‘pure economic loss’.



16.3 	Thankfully, it is not the role of this review to evaluate the reform proposals. At this stage, the consultant was not even asked to assess the costs and benefits of a nation-wide capping system that would take in the TPA, such as the effects on insurance cover and professional standards. At Stage One, the brief was to see if there was evidence of a problem with the State schemes that should be addressed in an appropriate fashion.



16.4 	When reforms are being considered, many argue persuasively that the evaluation cannot be confined to abstract principles.�  Jurisprudence and philosophy have a part to play when risk allocation and loss distribution choices are being made. However, especially when real-world impacts are being asserted, like the adequacy of compensation or the effectiveness of deterrence, social science is needed.



16.5 	For example, economics offers models of causes and effects in liability systems. We need a means by which to assess whether the policy change will actually have the effect that is intended, taking into account the surrounding circumstances. For instance, good modelling will consider what alternatives are available to people, if liability is limited. For personal injuries, a key consideration is the presence (or absence) of a compulsory levy to pay statutory benefits on a no-fault basis. For pure economic loss, the most relevant comparison might be the private means people have available to them to safeguard against such risk.



16.6 	The extensive modeling of liability systems in the ‘law and economics’ literature has not led to a policy consensus. Ultimately, there is no substitute for testing propositions empirically in the field – how do people, organisations and markets behave under different legal regimes?



16.7 	Instead, the review was asked to proceed on the basis that the NSW Government had already decided to cap the liability of professionals under certain conditions, most markedly in return for insurance cover and professional standards.



16.8 	That being the settled policy, then the TPA may be regarded as one of the factors that undermines its achievement.



16.9 	TPA liability extends beyond the conduct the PSA intends to protect. If the TPA were brought within the caps, fraud and dishonesty in particular would need to be distinguished. Yet, at the same time, it does appear that the TPA is undermining the effect of the controls on other civil liability. If caps are to be effective, they need to be comprehensive and nation-wide.



16.10 	It is in that vein that the current reform proposals are noted.



17. Liability for Personal Injuries

17.1 	In response to concerns about the availability of public liability insurance, the Assistant Treasurer obtained the agreement of the States to a principles based review of negligence law headed by Justice Ipp. Its terms of reference were prescriptive and its time frame was short.



17.2 	Ipp confined its recommendations to personal injuries or death.�  The focus is claims for negligence, though whether those claims are brought in contract, tort, under statute or any other cause of action.



17.3 	Among a series of reforms, Ipp is recommending ceilings (as well as thresholds) to be applied to the monetary damages recoverable for personal injuries or death. Effectively, these are caps on liability.



17.4 	The States are being asked to support the policy in their own jurisdictions. Several States have already introduced legislation. NSW was already on this course with the first tranche of its civil liability reforms.



17.5 	It should be noted that, in large-scale injury areas like industrial and transport accidents, ceilings are already applied to the recovery of damages. Improvements to no-fault schemes have been offered as the trade-off for these inroads into common law recovery.



17.6 	Ipp is recommending that liability for death or personal injuries be excluded from recoveries under section 52 of the TPA.



17.7 	Ipp makes recommendations to moderate the standard of care applicable to medical practitioners. It envisages this modified peer group test be extended to other professionals. The recommendations regarding the liability of public authorities should, indirectly, relieve a little of pressure on professionals like surveyors and engineers.



18. Proportionate Liability and Liability Caps

18.1 	In relation to pure economic loss, the main exposure for most types of professionals other than health professionals, the dominant strand of reform so far is proportionate liability.



18.2 	Ipp is not recommending that proportionate liability operate in relation to damages for death or personal injuries. It says ‘it says nothing’ about proportionate liability for property damage and pure economic loss.



CLERP 9

18.3 	CLERP 9 has recently proposed that proportionate liability be applicable in making awards against auditors.�  Auditors are the professional sub-group with the greatest exposure to large damages awards for pure economic loss.



18.4	The proposal is in the form of a recommendation of a report, rather than draft legislation. The report recommends that liability should be limited to the ‘amount of damages actually caused by the auditor’ (at p 94). The principle would need to apply both to the Corporations Act and common law negligence. In this regard, the TPA is not mentioned expressly.



18.5 	The report takes the view that auditors have been paying more than their fair share of damages. They have been singled out, even though they have contributed only a minor degree of fault. So, rather than the plaintiff, they have been bearing the risk that other defendants are insolvent or untraceable.



18.6 	At the same time, CLERP 9 is not prepared to recommend capping of liability. Its rejection appears to be on loss distribution grounds, though the report did speculate about the effect on deterrence. On this view, capping would privilege professionals at the expense of plaintiffs and co-defendants, including other commercial parties and individuals.



18.7 	The report appreciated that capping, to be effective, needs to be nation-wide. It is mindful that the NSW schemes cannot cover sections 52 and 74 of the TPA. Yet it observes that actions today in respect of professional liability combine the TPA with negligence; likewise the Corporations Act. However, to extend the cap would ‘undermine the integrity’ of these Acts (at p 100).



18.8 	CLERP also recommended that auditors be permitted to incorporate their practices. Then the companies would be fully liable (to the extent of their assets, that is). There would still be personal liability for the auditors who were negligent. But their partners would be protected from joint and several liability by the corporation.



NSW Government

18.9 	The second tranche of reforms, the Civil Liability Amendments (Personal Responsibility) Act 2002, introduces proportionate liability for claims involving economic loss or property damage. It applies to the award of damages whether in contract, tort or otherwise, in non-personal injury matters.



18.10 	Proportionate liability will apply where there had been failure of two or more concurrent wrongdoers to exercise reasonable care or a contravention of section 42 of the FTA (the State section 52 counterpart). The acts of the concurrent wrongdoers may have independently or jointly caused the damage or loss.



18.11 	On this approach, liability is to be limited to an amount reflecting that proportion of loss or damage the court considers just, having regard to the extent of the defendant’s responsibility. 



18.12 	Where the court restricts the award, the plaintiff is free to sue other parties for contributions. But it is not to matter to proportionate liability that these others are not a party to the action, have gone out of existence or cannot meet a judgement. Proportionate liability would not act however to diminish vicarious liability (say of employers) or the several liability of partners.



Feedback from Interviews

18.13 	Both proportionate liability and liability capping have been analysed by reform agencies in the past. Ideally, they need to be subjected to the investigations of the social sciences rather than stay at the level of abstraction.



18.14 	Certainly, in the absence of alternatives, plaintiffs stand to lose from controls on liability. Caps mean some plaintiffs receive less than full compensation. Deterrence may also be affected.�  The professional associations argue, though, that the real limit on liability is the extent of the cover professionals can obtain or their depth of their assets.



18.15 	At this stage, the role of the review is simply to report on the consultations, not to canvas the merits. The feed-back is that the professionals welcome proportionate liability but regard it as an uncertain protection. Being a function of law and equity, ultimately the proportions would have to be worked out in the individual case. Test cases would need to run to identify the criteria the courts would employ to compare responsibilities and fix shares. In their absence, the standards for calculating appropriate settlements would be soft.



18.16 	The courts might encounter problems distinguishing proportions as a matter of principle, in particular if the causes of action differed between deliberate and negligent wrongdoing.



18.17 	If one wrongdoer were not, for some reason, a party to the proceedings, the inquiry would also be hampered. In such circumstances, the courts might be reluctant to leave the plaintiff short of full compensation.



18.18 	In any case, the proportions will only be applicable in multi-party cases. Even here, they are no guarantee against large individual liabilities.



18.19 	The interviewees saw the caps on liability as cleaner. Yet caps will give rise to uncertainties too. The NSW caps have not yet been tested in court. Unless they can be confident of the scope of the protection, professionals will remain wary of confining their insurance cover; so too unless insurers adjust premiums accordingly. Uniform national legislation would help achieve certainty.



18.20 	While there is opposition in some quarters to further capping of professional liability, it remains on the agenda. The Commonwealth Assistant Treasurer recently announced that the issues of capping liability and risk management via professional standards legislation should be considered in the Ministerial forward works program.�
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