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I welcome the opportunity to make this submission to the Senate Economics Legislation Committee. As the Committee would be aware, the Treasury Legislation Amendment (Professional Standards) Bill 2003 (PSB) is a key part of a package of reforms by Federal, State and Territory governments to improve liability law and insurance in Australia.

Background to PSL

Professional Standards Legislation (PSL) was established in NSW in 1995 and subsequently in WA. The Professional Standards Council is constituted under that legislation as an independent statutory body for both states. Its purposes are to improve the standards of professional and other occupational groups, reduce risk and improve protection for consumers. We cap the civil liability of the professions and occupations with approved schemes. The caps improve certainty that helps various occupations to insure risks and appropriately compensate consumers.

PSL is state legislation and therefore leaves open the prospect for “forum shopping” in the Federal jurisdiction. “Forum shopping” loopholes undermines the effectiveness of PSL and the scheme approved under it. An example of “forum shopping” legislation is the Trade Practices Act 1974 (TPA). We investigated how the TPA could affect PSL (Arup C Prof, Review of the Impact of the Trade Practices Act, Professional Standards Council, Sydney, December 2002) and confirmed the need to amend the TPA. Profession Arup’s report is herewith. Also for your assistance is enclosed our earlier submission made to the Senate Economics Reference Committee and our most recent Annual Report.
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The Insurance Ministers for each jurisdiction have agreed to establish nationally consistent PSL (based on the NSW model). In addition to the existing legislation in NSW and WA, Victoria has passed legislation and SA has introduced legislation into Parliament. Queensland is presently drafting legislation, and all the remaining jurisdictions are at various stages in the process for developing their legislation. They do so in anticipation that the Commonwealth will support state PSL with legislation that recognises the caps approved by the Council. The Council will be a unitary federation of Councils constituted under the PSL of the respective States and Territories.

Changes needed for an effective PSB

We welcome the Commonwealth’s endeavour to close the “forum shopping” loophole. However, we do not favour the mechanism that is proposed in the Bill because it leaves open the potential for inconsistency and uncertainty to remain. Simply, the Bill allows the Commonwealth to unilaterally choose which approved schemes it will adopt (scheme-by-scheme, state-by-state) and also to change schemes at will. Whilst PSL prescribes a public process by which a scheme may be approved (and the basis upon which an approval decision is to be made), there is no clear and expressed basis upon which the Commonwealth must base its actions. Particularly, the present PSB undermines the role of the Council and is inconsistent with the PSL approach for prescribing schemes into law. We believe the better approach is that the Federal PSB should recognise (without alteration) all schemes and caps that go through the rigorous PSL approval process.

Our concern until now has focused on the “misleading and deceptive conduct” provisions of the TPA. There are similar provisions in the Corporations Act 2001 and the Australian Securities and Investments Commission Act 2001. Such provisions provide the opportunity for claimants to make statutory claims as additional, alternative and ancillary to a common law claim. A PSB would limit such manipulation. Importantly, it does not take away the right of a person to bring an action for such conduct breaches, but instead caps damages for contravention of the relevant conduct provisions of Federal legislation.

Other provisions of these and other Federal legislation may provide further “forum shopping” loophole opportunities that may be exploited in the same way that the “misleading and deceptive conduct” provisions can be used to circumvent the effect of the State PSL. Those loopholes may enable alternative claims to be made by a person who suffers loss or damage by the conduct of another person who contravenes certain sections of these Acts.  Such contraventions include instances of unconscionable conduct, unfair practice and false representations, misleading conduct, and other conduct. The liability for such breaches is presently “unlimited”.

Consideration should be given to widening the scope of Federal protection for State PSL by closing the various “forum shopping” loopholes that presently enable claims against professionals covered by PSL that give rise to damages for economic loss. The Federal Government’s purpose of supporting State PSL by closing “forum shopping” loopholes in Federal legislation may not be achieved by the present limited scope of the PSB.



Therefore, the scope of Federal (Professional Standards) legislation should be widened to encompass other Federal provisions that presently provide a potential opportunity for alternative claims.  State PSL does not cap liability for fraudulent and dishonest conduct, and so it may be appropriate to limit the circumstances where liability under Federal legislation would be capped at the levels that would apply under State PSL schemes to those where the contravention is not a result of intentional or dishonest conduct.

We are available to elaborate on these matters.
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Warwick Wilkinson AM
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