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Response to the Senate Economics Legislation Committee

Treasury Legislation Amendment (Professional Standards) Bill 2003

Assessment of any impact on prudentially regulated institutions of the proposed
Bill

APRA does not believe it is possible to quantify the impact of proposed caps on
liability for service providers to prudentially regulated institutions. The impact of any
liability arising would be assessed by APRA based on the financial ability of the
entity concerned to meet its obligations to beneficiaries. The number of professions
(among all service providers) on whom an institution could have a claim could
include lawyers, and also professionals as diverse as engineers and architects where
they are constructing new office buildings. It is also worth noting that many
professionals already limit their liability within the terms and conditions of their
engagement undertakings. Thus unlimited liability is likely to only apply where there
is absolute gross negligence (which is difficult to define in contract and may require
court adjudication), dishonesty or fraud.

As noted in evidence, institutions are already exposed to what are effective caps on
the liability of service providers by their use of outsourced services. As an example,
if an institution outsources its administration or IT services, it effectively is exposed
to any liability beyond the extent of the service providers’ capital or insurance
facilities. APRA has had concerns about the possibility of service providers
inappropriately (in APRA’s view) limiting liability by structuring services so they are
provided by a thinly capitalised entity — however, this has not been a very significant
trend. The effect of the proposed legislation brings professions into a similar
situation. It is certainly correct to say that the proposed legislation changes the
balance of liability which should (assuming that any crystallised liability can be met
out of available financial resources) be borne by the professional and the institution.
However, such a balance already exists in relation to other (non-professional) service
providers. In any event, for an institution to have a claim against a professional, it
would need to be clear that the professional was liable in their own right for the full
damages experienced by the institution. It would be likely in the case of auditors, for
example, that the auditor would be able to claim that it had relied on financial material
and information provided to it by the institution or other professionals (such as
valuers, actuaries etc).

APRA also notes that it would be difficult for anyone to quantify the impact of the
proposed legislation until it has been interpreted and applied by the courts.

From a prudential regulation point of view, APRA does not consider that the
imposition of a cap on the liability of professional advisors to regulated financial
institutions poses a significant additional risk to the interests of beneficiaries of those
institutions. There is the potential for some adverse impact where institutions might
not have a great deal of capital or those which are unprotected by capital. However,



these challenges already exist and the supervisory regime has increasingly moved
towards ensuring that regulated entities properly recognise risks and put in place
appropriate risk management systems and mitigants.

Institutions and APRA, already make judgements about the capacity of other (non-
professional) service providers to meet any liabilities or damages that might arise
from the services they provide, and ensure that the institution itself has the capacity to
ensure that any short fall in damages can be met to the extent necessary to protect the
interests of beneficiaries. APRA examines Risk Management Strategies developed by
institutions to ensure that outsourcing risks are identified and recognised.

It is also important to note that the proposed liability caps are in exchange for
improved professional standards — including risk management strategies, compulsory
insurance cover, professional education and appropriate complaints and disciplinary
mechanisms. These counterbalancing measures will further act to reduce the impact
of liability caps on regulated institutions.
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