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Summary and Recommendations

In its submission to the Dawson Inquiry, the Fair Trading Coalition submitted the following:

‘This Inquiry and the opportunity it presents for all interested parties to present their views on Part IV of the TPA is welcomed by the Fair Trading Coalition.  It is the view of the Coalition that the outcome of this Inquiry will determine to a very large extent the social, economic, and commercial structure of Australian society into the future.  Will it be one in which a few large businesses dominate and where maximising shareholder returns (including off-shore shareholders) is the sole or primary concern?  Will it be a society where the competitive environment is such that diversity of ownership and operation is maximised and where there is a regulatory regime which encourages fair competition by all participants in the market?

The Coalition believes that without significant changes to the restrictive trade practices provisions of the TPA the former scenario is more likely.  That is, in our view, unlikely to be in the long-term interests of Australian society, its consumers, those operating small businesses now and those who may seek to operate such businesses in the future.

…..

If the object of the Act is to enhance the welfare of Australians, by extension then, breaches of the Act will do the opposite.  The members of the Coalition believe quite firmly that:

· the Trade Practices Act is about creating a society where consumers have the maximum of choice and access to services;

· there must be strong competition at both wholesale and retail.  Such competition should focus on a broad range of matters including price, variety of goods, availability and after sales service;

· weaker and exploitable parties should have legislated rights and protections;

· trade practices regulation is not about ensuring unwarranted business survival or the creation and protection of national champions; and

· the largest, most ‘efficient’ competitor should not have the power or right to exclude others, except by normal commercial dealings.

The members of the Coalition believe that the Trade Practices Act is about much more than delivering the lowest, but not necessarily enduring, prices to consumers; in the long-term the price for society of solely pursuing such economic outcomes may be too high.  Government and its regulatory authorities must ensure that there is a place in our society for small business, for the entrepreneurs who operate those businesses, for the employment opportunities they provide and for the diversity and service that big business is unable or unwilling to provide.

Thus Australia needs to ensure that the Trade Practices Act provides a regulatory framework under which those businesses can compete and the best of them can thrive and grow. That means that we need a Trade Practices Act that is concerned with much more than economic theory but which equally focuses on meeting the needs of our society.  We must foster a dynamic and pluralist society with big and small competing fairly.

Small business does not seek a return to a regulated environment.  However, it believes that competition policy and globalisation have failed to address the significant increase in (market) power in key sectors of business that is now held by a relatively small number of large (some of them very large, multi-national) businesses and the actual and possible abuse of that power.

The Coalition contends that the circumstances presently applying to the current Review of the Trade Practices Act are significantly different to any previous inquiry.  Importantly, the Trade Practices Act was amended in 1995 to include a new object of the Act to ‘enhance the welfare of Australians through the promotion of competition and fair trading and provision for consumer protection’.  The inclusion of that object demonstrates that the fundamental social purpose of the Act is to serve the public interest in its broadest meaning.  In this context, it is thus not appropriate to view the Act solely in an economic or legal context.  It also needs to be recognised that the fair trading objective contained in section 2 of the Act was given greater weight when in 1998 the Parliament enacted section 51AC to proscribe unconscionable conduct in business transactions.  Often there is a strong relationship between those who engage in unconscionable conduct and the market power that such companies hold.  In these circumstances, any strategy to address unconscionable conduct should not merely rely on prohibiting the conduct per se but it should also focus on the root causes of such conduct.’

The FTC remains of that view.  It is important that the Act provide for a balance between competition, consumers and fair trading.

The members of the Coalition believe quite firmly that:

· the Trade Practices Act is about creating a society where consumers have the maximum of choice and access to services;

· there must be strong competition at both wholesale and retail.  Such competition should focus on a broad range of matters including price, variety of goods, availability and after sales service;

· weaker and exploitable parties should have legislated rights and protections;

· trade practices regulation is not about ensuring unwarranted business survival; and

· the largest, most ‘efficient’ competitor should not have the power or right to exclude others, except by normal commercial dealings.

The Fair Trading Coalition therefore recommends that the Trade Practices Act be amended as proposed in this submission to enhance competition and fair trading for the welfare of all Australians.  The package of reforms necessary to achieve this are:

1. an effective misuse of market power provision (s46) – as outlined in section 2.3;

2. an effective and universally applied fair trading provision (s51AC) – as outlined in section 3.3;

3. greater emphasis by Government on the use of mandatory codes of conduct to regulate particular sectors of the economy to raise business standards of conduct – as proposed in section 4;
4. an accessible and meaningful notification process for small business collective bargaining – as proposed in section 5.1; and
5. a number of other measures as outlined in sections 5.2 to 5.7.

The Fair Trading Coalition considers that its recommendations numbered 1 to 4 relating to misuse of market power (s46), fair trading (s51AC), greater use of mandatory codes of conduct and collective bargaining are inter-dependent as they deal with power imbalances, anti-competitive conduct and unfair trading which all adversely impact on small business enterprises.  Thus the FTC is proposing a suite of measures to promote a fair trading environment which will encourage a viable and competitive small business sector.  That will in turn provide many benefits to our society; employment and training opportunities, choice of product and services and entrepreneurial opportunities and so on.  Australia needs a regulatory framework under which those small businesses can compete and where the best of them can thrive and grow.
1.
Introduction

1.1
The Fair Trading Coalition

The Fair Trading Coalition (FTC) is an informal grouping of 22 like-minded small business representative organisations, collectively representing some 300,000 small businesses.  The FTC was formed for the purpose of presenting a unified small business view to the Dawson Review of the Trade Practices Act on the need for reform of that Act.  Members of the FTC are not bound by any rules or constitution and members are free to express their own views on trade practices matters.  Many members of the Fair Trading Coalition, while fully supporting this submission, will also be presenting individual submissions to this Inquiry.  However, all members of the Coalition remain resolute in their view, while acknowledging the Government’s commitment to a collective negotiation notification process for small business, that significant sections of the Trade Practices Act, notably sections 46 and 51AC, require urgent amendment in order to secure an environment which fosters fair competition for the benefit of Australian society.
The intent of the FTC is to seek a rebalancing of the Trade Practices Act, to take account of a decade of structural change in Australia, so that it will more realistically reflect its Object: ‘to enhance the welfare of Australians through the promotion of competition and fair trading and provision for consumer protection’.  It is though suggested that the Object of the Act could be amended to directly include reference to small and medium-sized enterprises, as well as consumers to make it clear that the Act is in place for the benefit of all Australians.
The opponents of rebalancing the Act to better reflect its purpose are, of course, seeking something else.  The arguments used are said to be rational economic ones.  They rely upon the idea that the Act is about economics and markets and nothing more.  

In fact, the Act is about society and the economy and not at all about economic theory or ideology.  The Parliament has repeatedly so resolved since the first passage of the Act in 1974 and in all amendments to it since.  Indeed, the antecedents to the present Act were built on the same belief and intention.

The FTC proposed to the Dawson Review that:

 “It has been almost a decade since the last significant review of the Trade Practices Act was completed.

The context of this current Review is ten years of sweeping micro-economic reforms including privatisation, deregulation and trade liberalisation. Australia has also undergone significant social and economic change as a result of external factors such as globalisation, technological change and a greater focus on environmentally sustainable development.”

It was in that context then, that it was proposed that the Fair Trading Coalition had united to put the case for meaningful reform of the Act based on commercial realities.  That remains the intent of the Fair Trading Coalition.

The members of the Coalition are:

· Apple & Pear Growers Association of SA Inc
· Australian Automotive Aftermarket Association Ltd (AAAA)

· Australian Automobile Dealers Association (AADA)

· Australian Hotels Association (AHA)
· Australian Motor Body Repairers Association (AMBRA)
· Australian Newsagents’ Federation (ANF)
· Australian Petroleum Agents and Distributors Association (APADA)
· Australian Private Hospitals Association (APHA)
· Australian Service Station and Convenience Store Association (ASSCSA)

· Business Enterprise Centres (BEC's)
· Chamber of Women in Business (CWB)
· Civil Contractors Federation (CCF)
· Council of Small Business Organisations of Australia Ltd (COSBOA)
· Drycleaning Institute of Australia (DIA)
· The Horticulture Council Ltd (HAC)
· Independent Liquor Group NSW (ILG)
· Independent Liquor Stores Association (ILSA)
· Liquor Stores Association of Victoria (LSAV)
· Motor Trades Association of Australia (MTAA)

· National Institute of Accountants (NIA)
· Pharmacy Guild of Australia (PGA)
· Queensland Fruit & Vegetable Growers (QFVG)
· The Apple & Pear Growers Association of SA Inc has over the past 25 years continued ‘To Promote, Foster and Protect the Apple and Pear Industry and establish a closer bond of unity and co-operation amongst all persons engaged in the industry’.  Promotion and marketing of apples and pears has been a major focus for the Association over the past 25 years.  A regular display at the Adelaide Royal Show has show-cased the industry and assisted in establishing new trends and introducing new varieties such as Pink Lady, Gala and Fuji.  Over the past six years the industry has focussed on consumer education through demonstrators conducting tastings in retail shops and supermarkets.  Partnerships with other industry groups, state and local government authorities, and other community-based organisations have been important in ensuring the industry is developing and expanding using industry ‘best practice’.

· The Australian Automotive Aftermarket Association (AAAA) Ltd represents the interests of manufacturers, re-manufacturers, importers, distributors, wholesalers, resellers and retailers of automotive parts, accessories, tools and equipment in Australia.  Headquartered in Melbourne, the AAAA has 700 members, the majority from the small and medium sized business sector.  The AAAA promotes The AAAA Trade Show, AAAA Awards to Industry Banquet, the AAAA Conference and publishes the Australian Automotive Aftermarket magazine.

· The Australian Automobile Dealers Association (AADA) is the national peak body for the new vehicle retail sector of the Australian automotive industry and a Member of the Motor Trades Association of Australia (MTAA).  There are estimated to be over 1500 franchised motor vehicle dealers holding over 3,000 separate franchises, operating in almost 1,800 locations and employing over 46,000 people.  AADA’s affairs are directed by a Board on which each of the states and territories (except Tasmania) is represented.

· The Australian Hotels Association (AHA) is one of Australia’s oldest and most successful industry associations, with a history dating back to 1839.  Today, the AHA represents more than 8,000 members across Australia.  The diversity of the hotel industry is reflected in the AHA membership, encompassing small community hotels and taverns, through to large accommodation hotels, resorts and casinos.  To provide effective support and assistance for this diverse membership, the AHA directly employs approximately 150 staff at offices in each State and Territory, as well as a National Office in Canberra.  With its basis as a registered industrial organisation, the AHA has grown to provide advocacy and representation for the hotel industry on issues such as taxation, tourism, economic policy, health, training and immigration.  Over the last Parliamentary term the AHA enjoyed numerous successes, including lowering the level of excise on draught beer, minimising the costs of new food safety standards, improving representation on the Australian Tourist Commission Board and securing funding towards the restoration of historic hotels.  With a workforce of more than 250,000 people, the hotel industry is one of Australia’s largest employers, providing great opportunities for many hospitality professionals, young people and for those re-entering the workforce.  We aim to continue to grow the size of our workforce, as well as our contribution to national economic and social well being.
· The Australian Motor Body Repairers Association (AMBRA) is the national peak body for the specialist motor trade dedicated to the repair and restoration of motor vehicles.  There are estimated to be about 8,000 body repair shops in Australia ranging in size from very small concerns employing only one or two people other than the proprietor through to some groups which have multiple shop fronts and employ in total more than a hundred workers.  AMBRA’s affairs are directed by an Executive Committee on which each of the states and territories is represented.  AMBRA meets as an Executive Committee on at least two occasions each year to determine policy and direct the activities undertaken in relation to body repair by the National Secretariat of the Motor Trades Association of Australia.  Each state and territory Member of the MTAA Federation has established its own body repair section or division for the purpose of considering issues and activities related to body repair in each jurisdiction as they arise.
· The Australian Newsagents’ Federation (ANF) is made up of the various state and territory newsagent Associations and represents some 3,300 retail and territorial distribution newsagent members throughout Australia.  The vast majority of these newsagents could be best described as micro to small businesses, with average sales turnover of less than $1 million and employing six, or less, persons (including full time, part time, casual staff and proprietors).  While the State Associations work through a system of regions or branches to reach newsagents and deal with day-to-day newsagent business issues, the ANF, as the peak industry body, represents newsagents nationally.  The ANF continues to act as a lobby group and represents newsagents in discussions with government, publishers/distributors and other industry suppliers.

· The Australian Petroleum Agents and Distributors Association (APADA) is a national employer organization registered under the Workplace Relations Act 1996, representing the interests of its members with the Oil Companies, Governments, the Unions, various regulatory authorities and the media.  It is a not-for-profit organization whose main aim is to maintain the on-going viability of the wholesale and retail distribution of petroleum products for its members.  It has membership base of SME’s across predominantly regional Australia, employing about 5000 people in total.  Petroleum distributors operate inland fuel depots, service stations and tanker fleets throughout Australia.  Distributors supply a broad spectrum of businesses, ranging from primary producers, commercial and industrial, aviation, mining, as well as the service station network in regional Australia.  The distributor network handles around 16 billion litres of petroleum products, or approximately 35% of the total industry volume and about 85% of all the sales in country areas.

· The Australian Private Hospitals Association (APHA) is a voluntary association of private hospitals in Australia, which aims to promote and protect the interests of private hospitals, their owners and operators and to ensure that the population of Australia have access to an alternative to public hospital care.  APHA represents over 200 private hospitals and day surgeries.

· The Australian Service Station and Convenience Store Association (ASSCSA) is the peak association which represents the national interests of approximately 8,000 service station operators.  ASSCSA is an Allied Trade Association of MTAA and is governed by an Executive Committee composed of representatives of the Service Station (and Convenience Store) Divisions of the state and territory Member Associations of the MTAA Federation.  The ASSCSA Executive Committee makes recommendations to the MTAA Board of Directors on matters related to the Australian retail petroleum trade.  ASSCSA has played a pivotal role in the development of petrol-related policies in all levels of Australian government.

· BEC Australia represents the national network of 137 Business Enterprise Centres (BEC's).  The BEC's have over 250,000 client contacts each year in more than 300 communities in all states and the Northern Territory.  The primary target group are new and established businesses with less than 5 employees and unlikely to belong to any trade or employer association.  The BEC network is the largest network servicing the small and micro business community with over 300,000 businesses on databases. The principle services of BEC's are: 

· the primary resource for community businesses 

· confidential business counselling 

· business information, eg. local, state and commonwealth government 

· training, seminars and workshops 

· referral to other professionals, eg. accountants, solicitors, marketers 

· networks for local business 

· program delivery and liaison for/with all levels of government 

· private partnerships and sponsorships


Each BEC is community owned and managed with BEC Australia made up of representatives from each state.

· The Chamber of Women in Business (CWB) is an organisation formed to provide support and development opportunities for business women in the Canberra region.   Members:

· run their own businesses;

· are part of small firms and partnerships;

· belong to professional organisations;

· are employed by larger corporations and the government

The CWB has been in operation since 1992.

· The Civil Contractors Federation (CCF) is the representative voice of the civil engineering construction contractors in Australia.  It represents civil contractors engaged in all aspects of construction and maintenance of the nation's road, rail, water, sewer, gas, telecommunications, power, land development and land improvement infrastructure.  CCF is a national organisation with branches in all states and territories.
· The Council of Small Business Organisations of Australia Ltd (COSBOA) is widely recognised as the peak body of small business organisations, industry groups and individual members.  It was founded in 1979, incorporated in 1985 and operates through a permanent secretariat in Watson, Canberra.  COSBOA represents a wide variety of small businesses through our member organisations in a wide variety of industry from retail; civil contractors; business professional women; entertainment; hotel and motel; travel agents; restaurant and caterers; timber merchants; furnishing industry; equipment lessors; including NARGA (National Association of Retail Grocers of Australia) and NIRA (National Independent Retailers Association); Small Business Combined Association of NSW including many small business association and individual members.  COSBOA represents 165 groups and over 200,000 small businesses throughout Australia.

· The Horticulture Council Ltd (HAC) was formed recently by seventeen of the sector’s peak industry groupings.  It represents over 40,000 growers who generate over $6bn and about 100,000 jobs to the farm gate.  Through packing, transport, wholesale and retail industries it value adds another $18-20bn  Horticulture is an aggressive and diverse sector that has continued to expand its overall economic performance this year despite the pain of the drought.  Its labour intense character is particularly important in at the moment in rural Australia where other areas of agriculture and other industries are becoming capital intense.  Horticulture also provides greater wealth and employment per litre of water than any other product.  The positive long term dollar impact on health spending of fresh nutritional local crops is at last becoming clearer and its exports are increasing steadily.
· The Independent Liquor Group Co-operative Limited (ILG) is a liquor wholesaler, the members of which are 650 independently owned liquor stores and hotels in New South Wales.
· Independent Liquor Stores Association (ILSA) is a non-profit association formed at the request of independent liquor store owners in NSW to represent cohesively and formally their interests in an environment increasingly dominated by the "big two" as they strive for market-share control.  ILSA's membership has grown rapidly since commencing operation in November 2002 and is now approaching 200.  Our members want to keep the goodwill value of their businesses, they want to compete, but on a level playing field - in short they want "a fair go".  ILSA is determined to achieve these outcomes for small business and consumers.  We are currently seeking to introduce a system of regulation and control of liquor licences which delivers the highest level of harm minimisation, genuine and fairer competition, value choice and service and at the same time, is simple, transparent, fair and cost-effective.  We are confident that the new ILSA will quickly take its place as a significant commentator and thought leader on liquor industry regulation
· Liquor Stores Association of Victoria (LSAV) is an Association of independent small business owners licensed under the Victorian Liquor Control Reform Act 1998, to sell packaged liquor for off-premise consumption.  Our members, in the main, are small family businesses or small family companies who own and operate bottle-shops or licensed grocery stores.  The two major chains, Coles and Woolworth and their subsidiaries are not members of this State Association, nor does the Association speak on their behalf
· The Motor Trades Association of Australia (MTAA) is the largest ‘stand alone’ small business association in the country, representing 83,000 businesses and 250,000 employees in a trade with an $88 billion annual turnover. The Motor Trades Association of Australia is the national representative organisation of the retail, service and repair sectors of the Australian automotive industry.  The Association is a federation of the motor trades associations and the automobile chambers of commerce in each state and territory as well as the Service Station Association Ltd (SSA Ltd) and the Australian Automobile Dealers Association (AADA).

· The National Institute of Accountants (NIA) is a professional accounting body of 12,000 members. NIA members work in all sectors of the economy with a very high proportion of our members working in small business, owning their own small business or providing advice and assistance to small business. As such, the NIA is committed to representing the interests of small business.  The NIA believes that a strong and independent ACCC is important to small business and consumers and therefore we have affiliated ourselves with this joint submission. The NIA will be preparing its own submission as well.
· The Pharmacy Guild of Australia (PGA) is a national employers’ organisation established in 1928 and registered under the Federal Workplace Relations Act with branches in every state and territory.  Its members are the pharmacist proprietors of some 4,500 community pharmacies, which are small retail businesses spread throughout Australia.  Almost 90 per cent of all pharmacist proprietors are Guild members.  Community pharmacy makes a significant contribution to the Australian economy with an annual turnover of $8 billion and $200 million in tax revenue, employing some 15,000 salaried pharmacists and 25,000 pharmacy assistants.  Through the Pharmacy Assistant Training Scheme, the Pharmacy Guild provides a significant career path for young Australians, particularly young Australian women.

· Queensland Fruit & Vegetable Growers Ltd is the representative body for horticulture in Queensland, representing a $1.2 billion industry comprising 6,500 growers and 25,000 employees, producing over 120 types of produce for domestic and international markets.The organisation represents and acts for members in the areas of advocacy and policy, industry development, marketing and promotions and research and development.

1.2
Why TPA Reform is Important
The Fair Trading Coalition believes that it is important that the Trade Practices Act provide for a balance between competition, fair trading, small business and consumers.

The Fair Trading Coalition believes that Trade Practices Act reform is essential.  However, the FTC believes that a package of reforms are necessary.  The Government’s commitment, following the Dawson Committee Review of the Trade Practices Act, to a collective negotiation process for small business of itself will not secure a fair trading environment; it may assist, but it alone will not secure such an outcome.  Sections 46 and 51AC deal with commercial behaviour in different situations.  Both require amendment.  Thus the FTC believes that there needs to be a commitment to strengthening both sections 46 and 51AC and to introducing an effective notification process to allow for collective bargaining by small business.
The FTC stated in its submission to the Dawson Review of the Trade Practices Act, in support of its proposals for significant reform of the Act, that:

“In the last two decades there has been an ‘opening up’ of the Australian economy.  Tariffs have been reduced, financial markets have largely been deregulated, labour markets have been deregulated, shopping hours freed-up and government businesses have been privatised (or corporatised) and forced to compete with the private sector.  Many of what were previously government functions have been out-sourced.

Part of the reason that has occurred is as a response/reaction to the increasing globalisation of our economy and perhaps more locally because of the imposition on Australian society of National Competition Policy.  The beneficiaries of this were to be consumers.  Greater competition, particularly through the ending of (government) monopolies and oligopolies, would, it was said, produce lower prices to consumers and an increase in the standard of living for all Australians.

However while some of those benefits have been delivered to some degree or another, there is a whole sector of the economy for whom the flow-on effects of those deregulatory and privatisation policies have not resulted in an environment which encourages fair competition and thus the maximum benefit for consumers; that is the small business sector.

Small business does not seek a return to a regulated environment.  However, it believes that competition policy and globalisation, have failed to address the significant increase in (market) power that is now held by a relatively small number of large (some of them very large, multi-national) businesses and the actual and possible abuse of that power.

The removal of the ‘old’ regulatory barriers and even the disappearance of some of the government run businesses has allowed big business to get bigger and to increase its market power.  In some ways Australian society has swapped government monopolies/oligopolies for much more powerful, in market terms, private oligopolies and oligopsonies; the activities of whom in relation to their dealings with their small business suppliers and resellers are largely unconstrained.”

Members of the FTC were disappointed that the Dawson Review did not recommend amendments to section 46 and s51AC of the Act.  The Review recommendation that a notification process be introduced into the Trade Practices Act to allow small business to collectively negotiate, and the Government’s subsequent endorsement of that recommendation has been welcomed by the Fair Trading Coalition.
However, the FTC remains firmly of the view that sections 46 and 51AC are not effectively dealing with misuse of market power or unconscionable or unfair conduct.  The current regulatory environment is not one which fosters and encourages fair trading.  It cannot.  The legislative framework is one which falls far short of providing a fair trading environment.
With a view to securing such an environment, this submission proposes a number of amendments to the Trade Practices Act; principally, but not only, to sections 46 and 51AC.  Those proposals are outlined, along with supporting arguments, in the following sections of this submission.

In advocating such amendments, the Fair Trading Coalition and its members are not proposing ‘protection’ for small business or even a guarantee of survival or profitability for small business.  However a viable and competitive small business sector provides many benefits to our society; employment and training opportunities, choice of product and services, entrepreneurial opportunities and so on.  Australia therefore needs a regulatory framework under which those small businesses can compete and where the best of them can thrive and grow.  
The members of the Coalition believe quite firmly that:

· the Trade Practices Act is about creating a society where consumers have the maximum of choice and access to services;

· there must be strong competition at both wholesale and retail.  Such competition should focus on a broad range of matters including price, variety of goods, availability and after sales service;

· weaker and exploitable parties should have legislated rights and protections;

· trade practices regulation is not about ensuring unwarranted business survival; and

· the largest, most ‘efficient’ competitor should not have the power or right to exclude others, except by normal commercial dealings.

That means that Australia requires a Trade Practices Act that is concerned with much more than economic theory, yet which equally focuses on meeting the needs of our society.  We must foster a dynamic and pluralist society with large and small businesses competing fairly side by side.
2.
Reform of Section 46

2.1
Background

The Fair Trading Coalition supports a strong and effective provision in the Trade Practices Act dealing with the misuse of market power.  Despite the Dawson review recommendation that there be no change to the current misuse of market power provision and the Government’s acceptance of that view, the FTC believes that there is considerable confusion as to how the provision should be interpreted by the Courts and significant weaknesses in the current wording.
Professor Stephen Corones
 recently wrote that:

‘Section 46 gives no guidance as to the categories of conduct that may be caught.  It has proved to be notoriously difficult to interpret and apply.  Eminent judges reach starkly opposing views as to what s46 means and how it applies.’

He noted that ‘two broad approaches have emerged’.  He reports that ‘[u]nder the first approach, s46 is seen as protecting and promoting equal competitive opportunity for small business competitors.  According to this approach, s46 protects small business competitors from aggressive conduct by firms with substantial market power that makes it more difficult for them to survive in the market place.  Harm to competition is equated with harm to small and medium-sized firms.  Support for this approach is to be found in the extrinsic materials that accompanied the 1986 amendments to the TPA which gave s46 its current form.’
Corones in his article goes on to state that ‘[a]ccording to the second approach, s46 is not about providing equal opportunity for small and medium-sized competitors; rather it is about promoting competition with a view to achieving economic efficiency for the benefit of consumers.  Under this approach, harm to competition is equated with harm to consumers.’
The FTC is of the view that the difficulties with interpretation and application can only be overcome by legislative amendment.  The recent High Court decision in Boral has made the issue which was most debated during the Dawson review, that of ‘purpose’ and/or ‘effect’ an academic one, because even before considering whether the conduct was engaged in for the purpose, or had the effect, of damaging a competitor or potential competitor, it would have to be shown first that the company had the requisite ‘substantial degree of market power’.  After Boral it will be almost impossible to succeed in showing that.  The Court’s interpretation of ‘substantial degree of market power’ now approximates that of a market ‘dominance’ test.

It should be noted that despite the recent ACCC v Safeway decision of the Full Court of the Federal Court, where it was found that Safeway had misused its market power, the High Court decision in Boral takes precedence and that is likely to be influential in terms of the advice given on potential section 46 matters by Senior Counsel and other legal advisers.  In this context it is the legal advisers, not the Courts, who act as gate-keepers.  Those ‘gate-keepers’ will be very aware of the precedents and the necessary elements required to satisfy the courts in relation to those precedents and will advise their clients accordingly.  
The Trade Practices Act was amended in 1986 to change the then existing dominance test in section 46 (expressed as ‘in a position to substantially control a market’) to one of a ‘substantial degree of market power’.  Although that amendment only occurred in 1986, the genesis of it was in fact the ‘Blunt Committee’ report (The Trade Practices Consultative Committee Report on Small Business and the Trade Practices Act) of 1979.  That report contained the following comments on competition policy, abuse of market power and small business:

‘…. the primary thrust of the competition provisions of the Act should be towards efficiency.  However there should be protection of small firms from the predatory conduct of other firms with any substantial degree of market power to support such conduct, irrespective of their size.  Whilst small business preservation is not necessarily a desirable economic end in itself it may well be desirable for social, economic or political reasons.  Without some protection firms possessing substantial market power may well be able to insulate themselves from competition from smaller firms by driving them from markets or by preventing them from entering markets.  The diminution of competition consequent upon small businesses being denied the opportunity to compete may well work, in the long term, against efficiency because the firms with market power would eventually be free of the disciplines of the market place.

Small firms are an important source of innovation; indeed experience from overseas and in Australia has shown that small firms are often more innovative than larger firms.  Small firms should not be prevented from entering markets or expanding.  They should not be at risk of being blocked or driven out by existing firms.  Existing firms should not be able to freeze market forces and to arrest structural adjustment by removing firms they find troublesome.  Small firms are a vital source of competition and keep large businesses ‘on their toes’.  It is obviously public policy that they should not be removed from the market place by the predatory abuse of economic power.’

The Blunt Committee went on to recommend the adoption of a ‘substantial degree of market power’ test noting that:

‘The market position of small business would be improved upon adoption of our recommendation because:

(a) small businesses will more readily perceive that this section rather than section 49 [the now repealed section dealing with price discrimination] is designed to protect them from predatory price discrimination, price cutting and other conduct amounting to abuse of power.

(b) section 46 will regulate the predatory conduct of a wider class of the more powerful firms.

(c) the effect of only focusing on the behaviour of the firms which have greater market power than the alleged victim ought to make it clear that the section is aimed at the abuse of market power rather than the acquisition of market power.

(d) the changes are not radical so that their introduction should not cause confusion and small business and the Commission [the then Trade Practices Commission] should be able to make better use of the section now that its meaning (hopefully) has been clarified.’

As indicated above the Parliament adopted the ‘substantial degree of market power’ threshold test in 1986.  From the above extracts, it seems clear that the Blunt Committee agreed that it was important that small business be able to seek redress for the excessive behaviour of larger firms.  The focus of that section is the small business, the firm, the competitor rather than competition itself; though in the end of course it is competitors who provide competition.  It also seems clear that the Blunt Committee wished to extend the reach of the then s46 to ‘a wider class of the more powerful firms’.

In the second reading speech of the 1986 amending Bill, the then Attorney General, the Hon Lionel Bowen MP said in relation to s46 that:

 ‘…. Accordingly an effective provision controlling misuse of market power is most important to ensure that small businesses are given a measure of protection from the actions of powerful competitors.  ….  The amendments proposed in clause 17 address these two problems and are designed to make section 46 much more effective.  The test for the application of s46 is to be reduced from that of a corporation being in a position to substantially control a market to a test of whether a corporation has a substantial degree of market power.  As well as monopolists, section 46 will now apply to major participants in an oligopolistic market and in some cases, to a leading firm in a less concentrated market.  The amendment will also make it clear that the court can infer the requisite predatory purpose from the conduct of the corporation or from the surrounding circumstances.  Section 46 in its proposed form, which will be described as misuse of market power rather than monopolisation, is not aimed at size or at competitive behaviour as such of strong business.  What is being aimed at is the misuse by a business of its market power.  Examples of misuse of market power may include in certain circumstances, predatory pricing or refusal to supply.’

Some 24 years later it is now equally clear that despite the best intentions of both the Blunt Committee and ultimately the Parliament in 1986, the ‘reach’ of the section is now no wider than it was in 1979, while the provision dealing with price discrimination has been lost on account of it, as it was felt that it was of little use as the conduct when engaged in by big business was to have been covered by section 46.

The deficiencies of section 46 have recently been recognised by some in the Parliament:

‘But the second reading speech does reveal, plainly enough, that parliament did intend section 46 in its current form to be operative at a lower threshold of economic power than the conduct of a dominant firm.  It also, as it seems to me, declared that the measure was in some sense intended to be protective of the interests of small firms.  That is a legislative objective which the courts ought to have regard to and which, I must say, the High Court singularly failed to acknowledge in Boral . . . But it is not the end of the matter for the legislature, because the Boral decision has important policy consequences which the parliament must address.’

Senator George Brandis, Senate Hansard, 26 March 2003

‘From a public policy point of view the issue is that the destruction of competitors, if taken to its logical conclusion, can result in the destruction of competition  ...  A stronger TPA will be good for Australia.  What is needed is for legislation to be enacted to prevent the High Court’s Boral decision from being used by big business to justify open season against their small business competitors.  It is time the bullies were put in their place.’

Senator Andrew Murray, Senate Hansard, 6 March 2003
‘The Australian Competition and Consumer Commission must be given all the tools it needs to deal swiftly with breaches of the act and, in particular, abuses of market power.  I submit to the Senate that, if we choose to do nothing to restore section 46 to a meaningful prohibition against abuses of market power, Australia will be condemned to a path where industry becomes so concentrated that consumers miss out on the competitive pricing and diversity of choice that efficient small businesses can deliver.’

Senator Guy Barnett, Senate Hansard, 20 March 2003

2.2
The Problem

There are a number of problems about the effectiveness of the current section 46.  The Fair Trading Coalition believes that those problems are:

i. whether the focus of the provision should remain on competitors or on competition;

ii. the interpretation of a ‘substantial degree of market power’;

iii. whether ‘take advantage’ simply means ‘use’ or something more than that;

iv. whether an ‘effects’ test should be added to the current ‘purpose’ test; and

v. the extent to which predatory behaviour is to be covered by the provision.

The solution to these difficulties is not to await the outcome of more cases.  The courts have already in a number of judgements interpreted those matters in various ways.  The recent ACCC v Safeway case decided by a majority of the Full Court of the Federal Court has not clarified the legal interpretation of section 46.  Both Safeway and the ACCC have sought leave to appeal the Full Court decision to the High Court.
Senator Boswell in a recent media statement noted, in relation to the Safeway case that ‘the recent Safeway federal court decision on price fixing of bread could not, in isolation, be construed as confirmation that Section 46 of the Trade Practices Act (TPA) was working effectively in dealing with misuse of market power’.

As it was, the Federal Court was considering conduct that occurred in 1994 and 1995; if the matter proceeds to the High Court a final outcome would not be expected for at least 18 months, by which time a decade would have elapsed.  Clearly that is not a satisfactory outcome for either party.  It should also be remembered that in this matter, the ‘victims’ were not small businesses but quite substantial enterprises in their own right.  A small business damaged by the misuse of market power, is unlikely to still be in the market a decade later.

While the business community and politicians may debate whether a particular decision of a particular court was ‘right’ or ‘wrong’ or whether the judiciary has interpreted a statute in the manner intended by the Parliament, the fact is that decisions, particularly those of the High Court, influence the opinions on prospective matters provided by solicitors and barristers.
It is now time for the Parliament to express in legislation how it intends section 46 to operate.

The Coalition notes that a 2002 survey
, conducted by Australian Business Ltd, of 350 manufacturing businesses, ranging from one employee to over 500, revealed that there was support for increased powers for the ACCC.  The survey results showed that 47 per cent of businesses surveyed supported an ‘effects’ test being added to the ‘purpose test’ in section 46.

The FTC stated in its submission to the Dawson Review, in support of the introduction of an ‘effects’ test to section 46 that:

 “It should be noted that in recommending the addition of an ‘effects’ test to section 46 the Coalition would observe that in order to prove a misuse of market power had occurred it would still be necessary to show that a firm had a ‘substantial degree of power in a market’ and that it had taken advantage of that power to eliminate or damage a competitor, to prevent market entry or to deter or prevent competition in that or any other market.  The legal precedents already established by the Courts in relation to market definition, market power and taking advantage of that power would continue to apply to an amended s46.”

As matters currently stand in relation to section 46, the threshold test now, following Boral, approximates one of dominance, finding purpose still virtually requires a ‘smoking gun’ document and the extent to which predatory behaviour is covered by the section is moot.  Case law is not providing certainty in the operation of s46.  The FTC recommends that these difficulties can only be overcome by legislative amendment.
2.3
The Solution

The FTC believes that it is time for the Government to urgently review its position that section 46 does not require amendment.  The FTC believes that section 46 must be urgently amended to explicitly provide for the following:

· the focus of this particular section should remain on the prevention of damage to, or the exclusion from the market of, competitors;

· given the current confusion about the interpretation of the phrase ‘substantial degree of market power’ the threshold test should be subject to a deeming provision relating to market structure.  A market structure test is used now by the ACCC in assessing merger applications.  For s46, the FTC considers that an appropriate market structure test would be a CR4 type-test (where the combined market share of the four (or fewer) largest firms is 75 per cent or more and the corporation concerned supplies at least 15 per cent of the relevant market), or where a corporation supplies 15 per cent or more of the market.  That test would allow oligopolies as well as dominant firms to be ‘captured’ by s46 – which is what was intended by the Parliament in 1986;

· to avoid future debate over the meaning of the phrase ‘take advantage’, that phrase should be replaced by the word ‘use’.  ‘Take advantage’ has in the past been interpreted as ‘use’ and the use of plain language in the statute would assist in applying the law;
· the inclusion in s46(1) of an ‘effects’ test, but recognising that there are concerns that an ‘effects’ test will capture ‘pro-competitive’ behaviour, a new subsection which would provide a statutory defence for pro-competitive behaviour would also be included in s46; and

· the inclusion of a legislative requirement that the ACCC issue guidelines on the misuse of market power provision, including guidelines on the types of predatory behaviour which would be covered by the misuse of market power provision and that the Courts should be required to take into consideration those guidelines in determining whether a corporation has breached s46(1).

The FTC has proposed to the Government, and recommends to this Inquiry, that section 46(1) be amended as follows and that new subsections (1AA), (1AB) and (1AC) be added to section 46:

Section 46

‘(1)
A corporation that has a substantial degree of market power in a market or any other market in Australia shall not take advantage of use that power for the purpose, or which has the effect, of:

(a) eliminating or substantially damaging a competitor of the corporation or a body corporate that is related to the corporation in that or any other market;

(b) preventing the entry of a person into that or any other market; or

(c) deterring or preventing a person from engaging in competitive conduct in that or any other market.

(1AA)
Without limiting the generality of this section, a corporation shall be deemed to have a substantial degree of market power where:

(a) the combined market share of the four (or fewer) largest firms is 75 per cent or more and the corporation supplies at least 15 per cent of the relevant market; or

(b) the corporation supplies 15 per cent or more of the relevant market.

(1AB)
In determining the effect of conduct referred to in 46(1), a corporation shall not be in breach of 46(1) if the longer term effect of its conduct did not lessen competition in any market and did not have the effect referred to in 46(1)(a), (b) or (c).  (Note:  This is a defence clause – onus is on the respondent to prove no long term harm to competition; on the balance of probabilities that a particular outcome in the longer term is more likely to occur than not to occur.)
(1AC)
Without in any way limiting the matters to which the Court may have regard for the purpose of determining whether a corporation has contravened subsection (1), the Court shall have regard to the guidelines issued by the Commission on misuse of market power, including predatory behaviour by a corporation and below cost selling (other than as set out in section 98(3).

In addition the Fair Trading Coalition recommends that section 2 of the Trade Practices Act be amended to include specific reference to small business and effective competition as follows (in similar terms to the Purpose clause in the Canadian Competition Act):

Section 2

‘The object of this Act is to enhance the welfare of all Australians through the promotion of effective competition and fair trading in order to ensure that small and medium-sized enterprises have an equitable opportunity to participate in the Australian economy and in order to provide consumers with competitive prices and product choices.’
The Fair Trading Coalition notes that section 12 of the Canadian Interpretation Act states that ‘every enactment is deemed remedial and shall be given such fair, large and liberal construction and interpretation as best ensures the attainment of its objects’.  The FTC believes that a similar provision should be included in the Trade Practices Act.

2.4
Conclusion

Markets in Australia are, in many sectors of our economy, becoming increasingly concentrated.  Many markets are now dominated by a small number of large corporations.  What the law should seek to do is to encourage those corporations to engage in fair competitive conduct and to prohibit them from using their market power to engage in anti-competitive conduct.

The Fair Trading Coalition believes that competition is best secured by diversity.  Competition is to be encouraged, the benefits of it to society are enormous.  Competitors are an essential element for competition and to ensure that there are more than just a few large competitors and that competition operates in a fair manner Australia needs to have effective rules relating to the misuse of market power.
In conclusion, the Fair Trading Coalition does not believe that section 46 has been effective in dealing with misuse of market power by big businesses.  In the long history of section 46 there has only been, through to the High Court, one concluded case where a firm has been found to have misused its market power.  The Parliament’s intent has been defeated.
The issue of the unconscionable conduct is addressed in the next section of this submission.  However, the Fair Trading Coalition does not view the need to strengthen sections 46 and 51AC as an either/or proposal.  The two sections address behaviour by larger parties in different circumstances.  In the case of s51AC there is a contractual relationship.  In the case of s46 where the larger party acts in an anti-competitive manner towards a competitor or potential competitor acting in the same or another market; it is not necessary that there is a contractual relationship between the two parties.
For example section 46 could apply in the following circumstance:
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In order for the Trade Practices Act to be able provide for a regulatory environment which supports fair trading and to deal effectively with conduct both s46 and s51AC need to be strengthened.

3.
Redress Against Unfair Conduct

3.1
Background

The Terms of Reference include consideration as to whether Part IVA of the Act deals effectively with unconscionable or unfair conduct in business transactions.  Part IVA of the Act includes s51AAB (which provides that sections 51AA and 51AB do not apply to financial services), s51AA (unconscionable conduct within the meaning of the unwritten law of the States and Territories), s51AB (unconscionable conduct – consumer provision), s51AC (unconscionable conduct in business transactions) and s51ACAA (concurrent operation of State and Territory laws).  For small business, effectively the only one of those provisions relevant to this inquiry is s51AC.  Small business has previously argued (see in particular submissions to and the report of, the House of Representatives Standing Committee on Industry, Science and Technology’s inquiry into Fair Trading, Finding a Balance: towards fair trading in Australia, May 1997) that s51AA did not and could not provide redress for small businesses against unacceptable (harsh or unfair) business behaviour by large corporations.  That position ultimately resulted in the introduction of s51AC.
It remains the case today, that the ‘hurdles’ for successfully arguing a s51AA case are so high for small business that the provision is not seen as an effective remedy.  Thus this submission is confined to a consideration of s51AC and its effectiveness in dealing with unconscionable or unfair conduct.
In relation to section 51AC, the Fair Trading Coalition made the following comments to the Dawson Review:

‘The unconscionable conduct provisions in Section 51AC of the Trade Practices Act have been of some assistance to small business.  However, experience has shown that further measures are much needed to curb unacceptable behaviour.

The Coalition believes that it is not possible to properly address small business concerns about misuse of market power without also dealing with the behaviour which typically is made possible because of the market power held by large corporations.  Practices which are increasingly being employed by large corporations that should be declared unconscionable include:

· contracts or franchise agreement provisions which allow for:

· unilateral variation of contract or associated documents on a take it or leave it basis;

· the bringing into existence of documents or policies after the signing of the contract which are then binding and which can also be used to vary the original agreement or contract on a take it or leave it basis; and

· termination of contracts by one party without just cause or due process.  (NB it is not intended that the rights of parties to repudiate a contract be removed.)

In most all cases, behaviour of the type referred to above only occurs because one party to a commercial transaction has much greater market power than the other.  Franchisees for example are dependent in many ways on their franchisor for their survival.  If after entering into a franchise agreement the terms and conditions of that arrangement are changed, the impact on the franchisees business plan and thus ‘bottom line’ can be quite significant.  In the same way small retailers in shopping centres are sometimes required to relocate to other parts of the centre, and the impact on the turnover of that small business can be quite detrimental to its survival.

The difficulties associated with ‘take it or leave it’ contracts are not, however, confined to retail tenancies or franchise arrangements.  In its recent submission to the Senate Legal and Constitutional References Committee, the Australian Newsagents’ Federation advised that:

‘In the period of restructure of the newsagency industry, following the Tribunal findings, the prevailing interpretation of the law by the ACCC, the political sentiment at the time, and the actions of Publishers/Distributors, has resulted in the development of contractual and trading arrangements, confined to a non-binding consultation process, that precluded any discussion on gross margin, service fees, or any other remuneration stemming from the proposed agreements.  Subsequently individual newsagents were offered an agreement which while unique to the publisher/distributor was for the most part the same in its general terms and conditions across Australia.  Moreover the agreements from each publisher/distributor were offered on a ‘take it or leave it basis’, which in many circumstances may be changed unilaterally by the Publisher/Distributor during the term of the agreement. Furthermore some of the agreements contain ‘confidentiality clauses’ that preclude any divulging of information contained within the agreement or flowing from it, at any time, to any person, without the express written permission of the publisher/distributor beforehand!’

In April 2001, the ACCC, obtained enforceable undertakings from Medibank Private Limited in relation to its dealings with Toowong Private Hospital.  The ACCC’s investigations related to the attempted imposition of a unilateral variation clause contained in the proposed Hospital Purchaser Provider Agreement with Toowong Private Hospital.  In its media statement
 announcing the enforceable undertakings the ACCC noted that there was a disparity of bargaining power between the parties and that the clause, in the ACCC’s view, was not reasonably necessary to protect Medibank Private’s commercial interest.  The Commission was also concerned that the Hospital had incurred significant costs and delays in dealing with the Hospital Purchaser Provider Agreement due to the clause being in the Agreement.

It is proposed that the inclusion of provisions such as those outlined above in contracts or franchise agreements should be proscribed; as should the presentation of 'take it or leave it' contracts or agreements.’

The Fair Trading Coalition is disappointed that the Dawson Review considered debate on the effectiveness of s51AC to be outside its terms of reference.  The nature of the contractual relationship between many small business operators and their larger suppliers or buyers is such that unilateral action by the larger party can have an enormous impact on the viability and competitiveness of the smaller party.  In the case of some small businesses, that larger party may also be a competitor.  If competition is to thrive then there needs to be rules about acceptable behaviour and adequate redress when those rules are broken.

Section 51AC was introduced into the Trade Practices Act in 1998 as part of the Government’s response to the House of Representatives Standing Committee on Industry, Science and Technology’s report of its inquiry into fair trading.  While an effective misuse of market power provision (s46) is necessary to address conduct by corporations with a substantial degree of market power, small business also requires an effective remedy against unconscionable or unfair conduct by corporations which have superior bargaining positions.  Accordingly, it is essential that s51AC provides an effective remedy for small business entities particularly those in direct contractual relationships.

In introducing the provision, the Government did not quite adopt the words that had been proposed by the Committee; which were that the Act be amended to incorporate a new provision proscribing ‘unfair’ conduct in commercial transactions.  In its legislation the Government used, instead, the term ‘unconscionable conduct’.  It is noted that the terms ‘unfair’, ‘harsh’ and ‘unconscionable’ are used in a number of pieces of legislation at the state level; for example the Contracts Review Act (NSW) and the Industrial Relations Act (NSW) s106 refer to ‘unfair’ contracts and the ACT Tenancy Tribunal Act (s36) also includes the concept of ‘unfair’ conduct.
The FTC recommended to the Dawson Review that s51AC be amended to proscribe the following conduct:

· unilateral variation of contract or associated documents;

· the termination of contract by one party without just cause or due process (though it is not intended that the rights of parties to repudiate a contract be removed);

· the bringing into existence of documents or policies after the signing of the contract which are then binding and which can also be used to vary the original agreement or contract; and

· the presentation of ‘take it or leave it’ contracts or agreements.

That remains the FTC position.

3.2
The Problem

Despite the ACCC receiving additional funding for test cases and indeed an instruction from the relevant Minister that test cases should be pursued by the Commission, the reality is that nearly five years later there has not been a substantial amount of litigation on s51AC.  While there have been some successful actions by the Commission, it could be suggested that they have dealt with the most egregious behaviour, and that the Commission has not in fact been ‘adventurous’ in terms of the legal actions that it has commenced.  In fact most of the Commission’s successes in relation to s51AC have been achieved through Court sponsored ‘settlements’ of matters.  The Commission has only successfully pursued one s51AC matter to completion in the Court (ACCC v Simply No Knead (Franchising) Pty Ltd).

There are a number of reasons, including those identified below by Mr Robert Gardini in a recent article, for the provision not fulfilling its expectations:
i. ‘while section 51AC was intended to, and applies to, circumstances beyond the equitable principles of unconscionability it falls well short of the concept of ‘unfairness’ as unanimously recommended by the Reid Committee of the Commonwealth Parliament and reflected in section 106 of the Industrial Relations Act (NSW);

ii. since section 51AC was introduced in 1998 there has been only one successful case brought by the ACCC.  ACCC v Simply No-Knead (Franchising) Pty Ltd concerned extreme conduct by the franchisor.  While complaints lodged with the ACCC relating to section 51AC were in excess of 450 a year for the years 1999 – 2000, there was a very low ratio between complaints lodged and legal action taken by the ACCC.  The reason for this is clear – the threshold test of unconscionability is too difficult to establish except for the most blatant forms of conduct.  Senior counsel at the Sydney bar are of the same view; and

iii. the High Court’s unwillingness to reflect the intention of the Parliament is also an impediment to the taking of legal proceedings under section 51AC.  The Boral decision and more recently the High Court’s judgment in ACCC v CG Berbatis Holdings Pty Ltd provides evidence of a restricted interpretation of section 46 and section 51AA of the Trade Practices Act.  In the Berbatis judgment Kirby J said:

“Yet again this Court has a choice between affording a broad and beneficial application of the relevant provisions of the Act, as opposed to a narrow and restrictive one.”

The majority of the High Court adopted the narrow and restrictive view.’

In terms of the equitable principles (which require a party to have superior bargaining power, the other party to have a special disability and for that to be taken advantage of by the party with superior bargaining power) and allowing for the expanded form of unconscionability as expressed in s51AC, unconscionability remains difficult to establish.  It appears that the intended role of s51AC does not deal with the conduct issues that were of concern and were discussed by the Reid Committee.

In Simply No Knead the Commission identified six categories of conduct which it alleged were in breach of s51AC:

· refusal to deliver franchised products to five franchisees;

· deletion of telephone numbers of three franchisees without consent or knowledge of the franchisees;
· unreasonable refusal to negotiate matters in dispute between the franchisor and franchisees;

· production and distribution of advertising and promotional material which omitted the names of the franchisees and their franchised businesses;

· sale and offer for sale of its products in the territories of the franchisees and in areas proximate to their territories; and

· refusal to provide a current disclosure document to three franchisees in response to written requests.

All of which might be described by the FTC as blatant forms of unacceptable conduct.

The view that s51AC is not achieving its intended objectives is supported by Mr Philip Tucker, Barrister of Brisbane in his article entitled ‘Unconscionability: The Hegemony of the Narrow Doctrine under the Trade Practices Act’, which appeared in the Trade Practices Law Journal.  Mr Tucker states:


‘Yet since its enactment, very few cases have succeeded based on s51AC.  Despite some reticence to state without reservation that the word “unconscionable” as it appears in s51AC is to be construed as connoting the same meaning as it does in s51AA, the very limited success thus far seen in relation to actions alleging contravention of s51AC, tends to indicate that the Courts have, in substance, afforded it the same (until recently, conservative) connotation as it carries in relation to s51AA.  Again, in the author’s view, this should not necessarily impede s51AC having significant remedial impact, provided that vulnerability and not “special disability” were to be acknowledged as the proper counterpoint of exploitation under the narrow doctrine of unconscionability.’

Mr Tucker offers the further view, in relation to the factors listed in ss51AC(3) and (4) that they:

 ‘seem intended to draw the courts’ attention to those circumstances in which business people might be particularly vulnerable.  Few of these circumstances would by themselves satisfy the existing requirement of “special disability”.  While the courts are rightly suspicious of any effort by the able-bodied to classify themselves as suffering a “special disability”, the courts are equally wrong to overlook circumstances that act as a beacon in relation to the existence of genuine vulnerability which can be unreasonably exploited.  In the author’s view, by drawing attention to these factors Parliament has sought to highlight vulnerability as the touchstone of circumstances that will attract the attention of equity through the narrow doctrine of unconscionability, not a limited search for “special disability”.’

In the absence of amendment to section 51AC to include ‘unfair’, ‘harsh’ as well as ‘unconscionable’ conduct the provision will continue to be ineffective.  Oppressive and opportunistic behaviour by corporations with greater bargaining power or which are the economic captors of tenants and franchisees will continue unabated.

The judicial view is that a ‘hard bargain’ does not amount to unconscionable conduct and that to prove unconscionable conduct some other element must also be present.  In relation to s51AC, it relates to the conduct between parties who have a contractual relationship; such as franchisor/franchisee or landlord/tenant arrangements.  In such circumstances the smaller, weaker party is at quite a disadvantage to the larger party – often because the livelihood of the weaker party relies on the larger party.  To that extent the weaker party has no bargaining power and where in theory the weaker party has choices in respect of the relationship (for example to renew a commercial tenancy agreement which requires relocation or significantly increased outgoings payments or rents), the reality is that the weaker party has no choice.  If the rental agreement is not renewed there is no business to operate, or sell and the livelihood disappears.  Where a weaker party is economically captive of a larger party, circumstances may result in a ‘hard bargain’ in fact being quite unfair or unduly harsh on the weaker and more vulnerable party.
3.3
The Solution

3.3.1
Amend s51AC

The Fair Trading Coalition believes and recommends that s51AC would provide greater support to businesses in their dealings with larger corporations if the section proscribed ‘unfair’, ‘harsh’ as well as ‘unconscionable conduct’ as at present.  Sub-sections 51AC(1) and (2) would then read as follows:
“(1)
A corporation must not, in trade or commerce, in connection with:


(a)
the supply or possible supply of goods or services to a person (other than a listed public company); or


(b)
the acquisition or possible acquisition of goods or services from a person (other than a listed public company);


engage in conduct that is, in all the circumstances, unfair, harsh or unconscionable.

(2)
A corporation must not, in trade or commerce, in connection with:


(a)
the supply or possible supply of goods or services to a corporation (other than a listed public company); or


(b)
the acquisition or possible acquisition of goods or services from a corporation (other than a listed public company);


engage in conduct that is, in all the circumstances, unfair, harsh or unconscionable.”

It is also recommended that s51AC be amended to proscribe the following conduct:

· unilateral variation of contract or associated documents;

· the termination of contract by one party without just cause or due process (though it is not intended that the rights of parties to repudiate a contract be removed);

· the bringing into existence of documents or policies after the signing of the contract which are then binding and which can also be used to vary the original agreement or contract; and

· the presentation of ‘take it or leave it’ contracts or agreements.

Concerns about the adverse effects of ‘unfair’ being inserted into s51AC are misplaced.  The Contracts Review Act (NSW) and the Industrial Relations Act (NSW) have a long judicial history of providing relief in relation to unfair, harsh or unconscionable contracts.  Tenancy legislation such as the ACT Tenancy Tribunal Act (s36) also includes the concept of ‘unfair’ conduct.

The Fair Trading Coalition also recommends that the $3 million threshold in s51AC be amended (by regulation) so that it is indexed each February and August to take account of inflation and further to provide for the threshold figure to be calculated net of all taxes and excises.

3.3.2
Application of the Act

It is also particularly important that the public sector be subject to the same unfair, harsh and unconscionable conduct provisions of the Trade Practices Act and that that be explicitly stated in the Act.  The public sector is a significant purchaser of goods and services in our economy and should be subject to the same ‘rules’ as any other purchaser of goods and services.  

In order to maximise fairness in the trading environment, all government agencies’ commercial dealings must be subject to the provisions of the Trade Practices Act in the same way that all corporations in the economy are.  This has long been Federal Government policy, but there have been some court decisions which have made it clear that in fact not all government activities are covered by the Trade Practices Act.  

It was clearly the view of Government when the National Competition Policy was first introduced that the principles of free, open competition apply equally across all sectors of enterprise in Australia.  The fact that the Trade Practices Act does not extend to Government agencies causes anomalies and inconsistencies, with small business and their representative associations being precluded from action and conduct which is permissible by government agencies.
In its response to the Dawson Review the Government said that it ‘supports a broad and uniform application of the competition provisions across the economy’
.
The FTC would like to see that commitment set out in the Act; with specific reference to the commercial activities, not just to the business activities, of all levels of governments being subject to the provisions in Parts IV and IVA of the Act.
3.4
Conclusion

While it might be argued by some that s51AC is a new provision and that there has not been sufficient time since its introduction into the Act to adequately test its boundaries, the Fair Trading Coalition does not support such an argument.  In fact, section 46 has been in the Act in one form or other since 1965 and there remains a great deal of confusion has to the proper interpretation of that section.  It cannot be suggested that in the case of s46 the passage of time has resolved the difficulties associated with its interpretation and application.  It is not acceptable to suggest that more time will resolve current uncertainty about the application of s51AC; it will not.
Section 51AC was introduced in the Trade Practices Act following the unanimous 1997 report of the House of Representatives Standing Committee on Industry, Science and Technology, Finding A Balance: towards fair trading in Australia.  The Committee recognised that there was a need to provide redress for small business against the unfair conduct of big business.  The report noted that not only did unfair conduct towards small business have the potential to ‘impact heavily on the economic health of the small business sector, and on the allocation of resources generally, it can also involve heavy social consequences’.

Section 51AC is not providing small business with redress against unfair conduct; it cannot.  ‘Unconscionability’ is a much higher threshold than the ‘unfairness’ test which was originally proposed.  Awaiting the outcome of further cases (assuming that some reach the Courts) will not solve the problems with s51AC.  Unconscionability, particularly following the recent High Court decision in Berbatis Holdings, cannot deliver the redress that the House of Representatives Standing Committee sought to provide for small business.

4.
Part IVB - Codes of Conduct

4.1
Background

Part IVB was introduced into the Trade Practices Act in 1998, as part of the Government’s New Deal:Fair Deal package of measures; which itself was the Government’s response to the Report of the House of Representatives Standing Committee on Industry, Science and Technology inquiry into Fair Trading.  Part IVB, provides relevantly in part, that:

“SECTION 51AD 

Contravention of industry codes
A corporation must not, in trade or commerce, contravene an applicable industry code.

SECTION 51AE 

Regulations relating to industry codes
The regulations may:


(a)
prescribe an industry code, or specified provisions of an industry code, for the purposes of this Part; and


(b)
declare the industry code to be a mandatory industry code or a voluntary industry code; and


(c)
for a voluntary industry code, specify the method by which a corporation agrees to be bound by the code and the method by which it ceases to be so bound (by reference to provisions of the code or otherwise).”
The Fair Trading Coalition notes the recent comments by the Chairman of the ACCC, Mr Graeme Samuel AO, that ‘the Australian Competition and Consumer Commission will introduce a system of endorsement for high quality voluntary industry codes of conduct’ and that the ‘initiative has the potential to provide effective industry codes of conduct that deliver real benefits to businesses and consumers with the least possible compliance cost placed on either’  The Commission’s view is that ‘such codes avoided "heavy handed" regulation by government.  Self regulation was not always effective.  Co-regulation was a suitable halfway measure’ 
. 

The FTC would make the point however that the Commission’s approach requires both parties ‘volunteer’ to agree to a code of conduct, whereas it has been the experience of, at least some, FTC members that where a code of conduct has been proposed, one party has been absolutely unwilling to even discuss the possibility of entering into a code.
Members of the FTC, in relation to voluntary codes (whether ‘endorsed’ or not by the ACCC), note there are always issues with enforcement, the imposition of sanctions against those who do not comply with the Code and the issue of ‘free riders’ and the possibility of industry participants choosing to ‘opt-in’ or ‘opt out’ depending upon their circumstances.  The FTC believes that in ‘business’ to ‘business’ relationships voluntary codes will not be adequate to address standards of behaviour and that regulatory ‘underpinning’ of such codes is necessary.

The FTC submitted to the Dawson Review that 

 “While the members of the Coalition acknowledge the benefits of generic regulation (such as the fair trading amendments) they are also aware that some sectors of the economy, for example franchising, grocery retailing, the petroleum industry, have specific structural concerns which cannot be addressed through generic legislation; or to do so would impose a significant and unwarranted burden on other sectors of the economy.  However rather than recommending that the Government introduce sector-specific legislation to deal with those concerns it is suggested that the most appropriate method of regulating those sectors is through mandatory codes of conduct.  The Franchising Code of Conduct is an example of such regulation.  Compliance with the code is mandatory for all franchisors and breaches of the Code are breaches of the Trade Practices Act.  The Franchising Code of Conduct is set out in regulations under the Trade Practices Act and this is generally agreed as being a more flexible regulatory instrument than if the Code itself was set out in the body of the Trade Practices Act.

The fruit and vegetable sales and distribution system now in place is the result of a process of deregulation where rules and regulations were removed (notably the Farm Produce Marketing Act 1964 in Queensland and similar legislation in NSW and Victoria).  New practices were developed by the trade to suit their own businesses, and a voluntary code of practice (applying only to the Brisbane Market) was later introduced to tighten up loose practices.

Many growers, who deal either through market agents or direct with the retail chains, have very good relationships with their customers and are satisfied with their trading arrangements.  However, there are numerous examples where producers, in dealings with both wholesalers and retailers, have experienced situations unique to the fresh produce wholesale marketing system, including:

· a lack of clarity in the method of selling, with the wholesaler being able to operate as an agent (the grower’s ‘man in the market’), or a merchant (the grower’s customer in the transaction) at his/her discretion. In reality, wholesalers have the best of both worlds taking the merchant’s profit and purporting to carry the agent’s risk which is in reality, nil, as the risk remains with the grower;

· there is no transparency in transactions and no guarantee that the grower receives payment based on what his/her product actually sold for;
· there is no clear change of ownership of, or responsibility for, the product, even after it has been through several dealers;
· there are no prudential standards (or trusts for proceeds of produce sold on consignment) to protect growers’ money should a wholesaler’s business fail;
· claims against the product always come back to the grower, even if the product had subsequently been “purchased” or conditioned/held by another party;
· there is a problem with retailers sometimes returning product for spurious quality reasons, when the real reason is that they over ordered;
· both wholesalers and growers being too afraid to complain about problems for fear of being cut out of dealing for a period – known as being ‘sent on holiday’;
· having produce initially rejected on quality issues only to later see it on sale in another store;
· buyers over ordering and sending produce back, only to later order it back at a lower price; and
· having produce sitting on a loading dock for hours to then be sent back because it has begun to break down.
These problems persist in the system and relate to all horticulture, not just a few commodity groups.  Growers believe that the wholesale marketing system requires further examination with the aim of introducing a greater level of transparency and openness in transactions between growers, wholesalers and retailers.  The experience of growers makes it clear that operating on trust alone does not provide adequate protection in a commercial market subject to great variability in supply and demand, increasing costs and changing consumer expectations.
There would appear to be a clear case for the introduction of measures that improve the supply chain, rather than simply policing alleged misconduct after the fact.  Making the Retail Grocery Industry Code of Practice and the central market codes in operation throughout Australia mandatory would assist in improving the environment for fair trading between businesses.

The Coalition believes that even if the market power provisions of the Trade Practices Act are strengthened and if small businesses are allowed to collectively negotiate, there may well still be some sectors of the economy which require further regulation.  Where that is the case, the Coalition believes that the Government should make use of the current provisions in the Trade Practices Act relating to codes of conduct.  The Coalition’s preference is that regulatory codes be mandatory for all in the particular sector and not apply only to those who ‘volunteer’ to be bound by a code.  Voluntary codes of conduct have not proved to be particularly successful in the past.”

The FTC recommended to the Dawson inquiry that the Government make use of the code of conduct provisions in the Trade Practices Act to regulate sectors of the economy which have specific problems that are not or cannot be addressed through generic legislation.
Five years after the introduction into the Act of provisions supporting codes of conduct, it is disappointing that only one code has been promulgated.  Two Fair Trading Coalition members in particular, the MTAA and the Queensland Fruit and Vegetable Growers, believe that the Government should be supporting the introduction of mandatory codes in areas such as the oil industry, new motor vehicle dealing, motor body repair, the retail grocery industry and central fruit and vegetable markets.

It is noted that ASIC encourages and approves codes in the finance sector.

4.2
Standards of Conduct

The terms of reference for this inquiry require an assessment to be made as to ‘whether Part IVB operates effectively to promote better standards of business conduct, and, if not, what further use could be made of Part IVB of the Act in raising standards of business conduct through industry codes of conduct’.
Any objective assessment would have to find that, with only one code mandated under Part IVB, the Part has had little impact in generally promoting better standards of business conduct.  Although the Franchising Code of Conduct applies across the economy, it applies only to those engaged in franchising.  Thus a large part of the economy remains quite unaffected by Part IVB.
More particularly, one member of the FTC, MTAA has expressed the view that while the Franchising Code of Conduct imposes standards on the franchising sector, it sees those standards as being a minimum requirement, rather than imposing a best practice regime on the sector.  MTAA has suggested that it would like to see ‘best practice’ principles adopted in the Code.
In May 1999, the Government released a document
 which set out its policy guidelines on making industry codes of conduct enforceable under the Act.  That publication makes it clear that the Government has a ‘continuing commitment to effective industry self-regulation as an alternative to government regulation’.  It is further stated that ‘The Minister will only consider initiating a proposal for prescription of a code of conduct if:
· the code would remedy an identified market failure or promote a social policy objective; and

· the benefits of the code to the community as a whole would outweigh any costs; and

· a systemic enforcement issue exists because there is a history of breaches of any voluntary industry codes; and

· a range of self-regulatory options and ‘light-handed’ quasi-regulatory options has been examined and demonstrated to be ineffective.’
 (original emphasis)

It is suggested that if society wishes to raise standards of business conduct, and to promote fair trading, then the introduction of mandatory codes of conduct which adopt minimum acceptable standards is one option which should be considered to achieve those higher standards.
It is disappointing that after five years, there is only one mandated code of conduct.  Those members of the FTC who have experience with that code, the Franchising Code of Conduct, would argue that it does not address a number of problem issues.

It should be noted that mandated codes of conduct do offer the prospect of regulating defined sectors of the economy and even within them defined areas of behaviour, without imposing unnecessary regulation on those areas which do not require regulating.

5.
Other Measures
There are a number of other measures that the Fair Trading Coalition believes the Senate Economics References Committee should recommend be introduced.  The first of these, collective negotiation arrangements for small business, has already been agreed to the by Government in its response to the Dawson Review.  The FTC has congratulated the Government on that initiative and has also acknowledged that the endorsement of a notification process for collective negotiation represented a very substantial shift in policy.  However, the FTC has also advised the Government that it is important that the notification arrangements finally put into the Act deliver the outcome that small business expects.
This section outlines the Fair Trading Coalition’s views of collective negotiation notification arrangements and of a number of other measures which it believes should be introduced to assist small business and indeed, business in general, deal with anti-competitive and unfair commercial conduct.

5.1
Collective Negotiation
5.1.1
An Overview of Collective Negotiation Notification Arrangements

The FTC believes that the collective negotiation notification arrangements should include the following matters:

· the process should be modelled on the third line forcing provisions in the Act as there the prohibited conduct is a per se offence - as will be most collective bargaining;

· hence it is important that the third line forcing test apply; that is, that immunity cannot be revoked unless the ACCC finds that the public benefit from the conduct does not outweigh the public detriment from the conduct;
· as is the case under the existing notification process the onus should rest with the ACCC to satisfy itself that the notified collective bargaining arrangements will be against the public interest.  In addressing that matter, the legislation should specifically state that the Commission must consider the interests of small business and the relative bargaining strengths of the parties involved;

· the Trade Practices Act will need to be amended to specifically state that there is a public benefit in collective negotiation;

· unless the ACCC determines that the collective arrangement is not in the public interest, the notification and immunity from prosecution under the Act will come into effect 14 days after lodgement.  While there is no formal appeal process if the Commission does not issue a notice denying notification, parties can ask the Commission to review the notification at any time;
· collective boycotts must be able to be the subject of notification.  In addition, the Commission should not be able to deny a notification (on the grounds that such conduct is not in the public interest) simply because the conduct notified includes a right of boycott;

· provision for a third party, such as a trade or industry association, to have the right to act as a bargaining agent for a group of small businesses;

· the collective bargaining arrangements should be able to cover all relevant dealings between the parties and not only price; for example negotiations on contract terms and conditions.  It would not cover dealings with those not the subject of the notification;

· if notifications are to apply for a limited period, that should be no less than five years; and

· if the ACCC denies a notification on the grounds that it is not in the public interest a clear process must be established to allow the notifying party to have that decision reviewed, as currently exists for notifications.

5.1.2
Threshold Test

The terms of the Government’s response on collective negotiations requires consideration of two other matters; the proposed $3 million transaction value threshold (for the notifying parties) and what is meant in terms of the large business, by ‘substantial degree of market power’?

The Government, in its response to the Dawson recommendations, has signalled that it is anxious to restrict access to the new collective negotiation arrangements to a certain class of businesses.  It has done that by announcing a transaction value threshold.  Small business requests that the Government give careful consideration to this issue as the Fair Trading Coalition does not wish to see sectors of the small business community precluded from accessing the collective negotiation arrangements simply because of a somewhat arbitrarily imposed threshold.  

Members of the Fair Trading Coalition believe that the proposed $3 million transaction value should be applied in the same way as the $3 million threshold currently applies in s51AC; that is that it applies on a per transaction/invoice basis.  It is clear that some small businesses will likely be in a position of having large transactions, with low margins).  They should not be excluded from remedies afforded to other small businesses.  This issue is of concern to the FTC and should also be considered further by the Government.
The Fair Trading Coalition also recommends that the $3 million threshold (as proposed in relation to s51AC) be established to provide that it is indexed each February and August to take account of inflation and further to provide for the threshold figure to be calculated net of all taxes and excises.

5.1.3
Market Concentration Test and Economically Captive

If it is to be the case that small business (however ultimately determined) is only to be able to collectively negotiate with larger businesses that have a ‘substantial degree of market power’ then that phrase needs to be clearly defined.  If ‘substantial degree of market power’ is to be interpreted in the same way that it currently is in relation to s46, then there will be very few companies (for example, probably only Telstra or Qantas) in the economy with which small businesses will be able to collectively negotiate.  The recent High Court decision in Boral suggests that ‘substantial market power’ is now to be interpreted as near to ‘dominance’.
It is therefore proposed that the term ‘substantial degree of market power’ be determined by reference to a market structure test.  A similar informal market structure test as used by the ACCC in relation to merger applications, the Concentration Ratio 4 (CR4) test, could be used.  CR4 is a market concentration test.  In this case it is proposed that the test be where the combined market share of the four (or fewer) largest firms is 75 per cent or more and the corporation concerned supplies at least 15 per cent of the relevant market), or where a corporation supplies 15 per cent or more of the market.  However for the purposes of providing a legal framework for collective negotiation, a market power/structure test on its own will not be sufficient.  Most franchisors and landlords will not have a substantial degree of market power; no matter how that is to be defined.  In which case a lot of franchisees and tenants would not be able to take advantage of the new collective negotiation arrangements.  It is therefore very important that the new arrangements include a right of collective negotiation for those who might be characterised as being ‘economically captive’ of another party.
Another example of economic captives is the relationship between fresh fruit and vegetable growers and wholesalers or retailers.  The structure of that market is such that it is unlikely, despite the presence of major participants, that any one wholesaler or retailer will meet the current ‘substantial degree of market power’ threshold.  However, growers of perishable commodities are unquestionably captives in that their customers have the ability to, by changing their buying decisions, impact on the growers’ viability.

Again, the Dawson Committee’s comments in relation to the view put by the ACCC that rather than making degree of market power an eligibility criterion, it should form part of the ACCC’s assessment of the notification are valid.

5.1.4
Conclusion

In its recent decision on the AHA (NSW) application for collective negotiation (27 June 2003), the ACCC has added ‘improved dialogue ……as a result of collective bargaining and the implementation of a dispute resolution process which is likely to, in turn, minimise any inefficiencies associated with current contractual terms and conditions’ as being a public benefit.

It is this ‘new’ concept that most collective negotiation is all about and why in most cases collective negotiation should be seen as a public benefit.

At the end of the day the ACCC can at any stage reassess any notification, so it should not as part of this collective negotiation arrangement be given any power or processes to hold up or slow down the process for small business.

The Fair Trading Coalition believes that without a right to withdraw services, no collective negotiating arrangement will overcome the current imbalance that small business faces in dealing with firms with much greater market power.

The Fair Trading Coalition understands that the right of collective negotiation will not be an unfettered one and that it is likely that the Commission will need to issue guidelines on the new arrangements.  These guidelines must be prepared for consultation and comment before any amendments are passed.  However, for small business it is important that the benefits of the proposed arrangements are delivered.
5.2
Cease and Desist Orders

Strengthening the current misuse of market power provision of the Act is necessary but there needs to be mechanisms in the Act to enable fast access to the law, by the Commission, to get commercially speedy results.  To facilitate that the ACCC should be able to issue a ‘cease and desist’ order.  Failure to abide by that order should be a breach of the law, with the ACCC thereafter having to go to Court to enforce such an order and at that time will have to prove any breach of the Act as well as any breach of the order.

The NZ Commerce Commission has recently been given the power to issue cease and desist orders and the US Federal Trade Commission has had such a power for many years.

The difficulty with the current enforcement arrangements in the Trade Practices Act is that once the ACCC commences an investigation, it can take a number of years (particularly if the matter is to be considered by the High Court) before it is finally resolved.  In the case of restrictive trade practices matters, the damage that has been inflicted on consumers or other businesses leading up to and during the investigation and hearing may be quite severe.  The benefits to the perpetrator may be quite substantial and exceed any possible penalty.  There is currently no requirement for the company to cease the conduct in question once an investigation is begun.

As the potential damage to competitors and markets can be significant, it is argued that the ACCC, where a company has substantial market power, and is thought to be engaging in conduct which breaches Part IV of the Act, should be able to issue a ‘cease and desist’ order.  This would mean that the conduct of concern would have to cease whilst it is investigated by the Commission (and if appropriate, its legality or otherwise determined by the Courts).  If necessary the ACCC could have the ‘cease and desist’ order enforced by the Federal Court.

5.3
Creeping Acquisitions

The current merger law does not generally cover what is known as ‘creeping acquisitions’.  Any one small acquisition, in isolation and by itself, is unlikely to substantially lessen competition in a market.  The concern is that major firms can acquire small players without breaching the law and yet over time substantially diminish competition.  Small business needs some protection from such predatory acquisitions that have that effect.
This benefit of being able to deal with creeping acquisitions is well demonstrated in the recent dismantling of Franklins, which enabled restoration of market share of the independents from 17 per cent to 25 per cent.  Market share of the majors was a prime consideration in that, but such opportunities for ‘reassignment’ on account of creeping acquisitions rarely arise.

It is proposed that the merger provisions of the Trade Practices Act be amended to allow the ACCC to take into consideration previous mergers and acquisitions by an acquirer and to aggregate the effect of previous mergers and assess the resultant state of competition in any relevant market.

Such a power should ensure that new players could freely enter a market.  While this is acknowledged as being a key issue for the supermarket sector, the impact of such a change would not be confined to that sector.

It would address not only the large and increasing market share of the majors in grocery retailing but also that occurring in liquor retailing, hardware and any other retailing sector with a growing domination by a relatively small number of large corporations.  In the past creeping acquisitions has been a issue in sectors such as glass merchants, paper merchants, ready mixed concrete and small newspapers.

The Trade Practices Act should also be amended to provide that where a company reaches a certain market share, for example the CR4 test currently used by the ACCC in assessing mergers,
 any further acquisition must be notified to the ACCC and assessed under the proposed amended merger authorisation test.

Alternatively, the Government could ‘declare’ certain highly concentrated industries and where declared any acquisitions would need to be notified to the ACCC and assessed by the ACCC on public benefit criteria.  The Australian Newsagents’ Federation, in particular, believes that in highly concentrated sectors there is a need to seriously consider whether the Trade Practices Act should be amended to provide for just such a declaration and assessment process.

5.4
Appointment of a Second Small Business Commissioner at the ACCC

The appointment, following the fair trading reforms, of a Small Business Commissioner to the Australian Competition and Consumer Commission was most welcome.  Since that appointment, the Commission has increased its focus on small business issues; albeit perhaps not quite to the extent small business would like.  However, it often seems that there is a conflict within the Commission in respect of its pursuit of small business issues.

Often it seems that in the drive to present the lowest price to consumers, big business seeks to cut its costs and that nearly always impacts on small businesses; who either purchase from or supply to big business.  While the impact of this behaviour by big business can substantially affect the viability of the small business, representatives of small business inevitably find that there is a view within the Commission that little can be done because the result for consumers is lower prices and/or greater competition and so on and that that is the only issue or imperative under the Act.

It seems that within the Commission the consumer viewpoint dominates and small business concerns remain unresolved if there are perceived or alleged to be 'benefits' for consumers.  Small business believes that a more balanced approach should be adopted by the Commission in dealing with these matters.  The appointment of a second, specialist, small business Commissioner would assist in achieving that balance.  It is recommended that the Government consult with the small business community on future appointments of small business commissioners.
5.5
A Small Business Division of the ACCC

This division should focus small business activities within the ACCC, take small business representative actions and generally act as a small business advocate within the ACCC, within the ambit of an amended Trade Practices Act.

This could include acting as an advocate for small business interests in relation to trade practices matters.

The division should comprise the two Small Business Commissioners and the Chairman to vote on small business issues.  The division would be supported by an appropriate structure and resources within the Commission.  

5.6
A Complaints Investigation Role for the ACCC
The Trade Practices Act does not specifically give the ACCC a role to handle complaints, be they consumer or business complaints.  This works against a complaint handling culture and moves resources away from handling individual complaints.

Small business is a consumer and yet the culture of the ACCC does not see it as that.

The Act should be amended to specifically provide that the ACCC handle complaints.  The ACCC should be required to monitor that effort and to take action on systemic issues.  The Commission should be required to establish and maintain a public register of complaint trends.

5.7
A Small Business Ombudsman

The FTC recommended to the Dawson Review that the Government should appoint an adequately resourced Small Business Ombudsman.  The role of the Small Business Ombudsman would be to investigate complaints by small business against the actions of, or treatment by, Government and its agencies (ACCC, ATO, DITR, DEWR and so on) and would perhaps act more like an agency of review.

6.
Conclusion

The Fair Trading Coalition has proposed in this submission a number of amendments to the Trade Practices Act which it believes are necessary to secure a fair trading environment for all businesses.  Although the Fair Trading Coalition represents the interests of a very diverse group of small businesses across all sectors of the Australian economy, it is not proposing that small business be in any way protected or guaranteed a particular income or profit.  What the Fair Trading Coalition seeks to secure is an environment which fosters competition, but which also acknowledges that competitors of all sizes can make a valuable contribution to our society and that a diversity of offerings in terms of products and services is in the short, medium and long term best interests of consumers.  

However, the FTC believes that in order to achieve that fair trading environment, the Trade Practices Act must be amended and strengthened as proposed in this submission.  The FTC does not see the proposed amendments as being mutually exclusive, but rather as a suite of complementary measures designed to address concerns that small business has about the increasing concentration that has occurred in many of our markets over the last decade or so and the associated increase in the market power held by a relatively few, but large, corporations.  The FTC believes that small business can compete against very large corporations; there are very many small businesses who do so very successfully.  However, Australia needs effective laws which guard against the more powerful corporations using that market power (whether against a competitor or against a party with whom they have a relationship) in a way that unfairly impacts on parties with less market power.
The FTC acknowledges that the Trade Practices Act is a very powerful regulatory instrument and that one of its aims, rightly, is to promote economic efficiency.  It is not necessarily the case however that large is always efficient or small is always inefficient.  Society however should probably as well have other objectives, such as encouraging entrepreneurship, employment, training, diversity of goods and services and so on.  The Trade Practices Act should reflect that wider view; that is, it is a society, not just an economy.  The recommendations for amendments to the Trade Practices Act outlined in this submission reflect that view.
The FTC has also proposed some changes in the way in which the ACCC addresses small business issues.  Those changes are put forward to complement the proposed changes to the Trade Practices Act and to recognise that often small business has the same difficulties in their dealings with large corporations as do consumers.
Fair Trading Coalition
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