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OVERVIEW
In this private submission I would like to address the specific issue of access to justice by small businesses falling victim to either unconscionable conduct, or breaches of the mandatory Franchising Code of Conduct. In particular, given the often substantial costs associated with litigation and the need for a more user friendly forum for the timely resolution of smaller fair trading matters, it is submitted that the Federal Magistrates Court could play a very valuable role in the resolution of allegations of unconscionable conduct and breaches of the Franchising Code of Conduct. While at present the Federal Magistrates Court has limited jurisdiction in the consumer protection area, it is submitted that the Court’s jurisdiction could easily be expanded to cover not only unconscionable conduct matters under Part IVA of the Trade Practices Act, but also the enforcement of mandatory industry codes of conduct under Part IVB of the Trade Practices Act.

The present work of the Federal Magistrates Court and possible future directions regarding the Court are discussed in my article – “The Federal Magistrates Court and the Trade Practices Act: Current and Possible Future Directions.” While the published article can be found at (2003) 11 Trade Practices Law Journal 46, I have attached for the Committee’s reference an electronic copy of the article. As the article outlines another significant measure that can be implemented to assist small businesses in more effectively dealing with unfair conduct, I trust the article is of assistance to the Committee in dealing with paragraph (d) of the Inquiry’s terms of reference.

THE FEDERAL MAGISTRATES COURT AND THE TRADE PRACTICES ACT: CURRENT AND POSSIBLE FUTURE DIRECTIONS

Frank Zumbo

School of Business Law and Taxation

University of New South Wales

The establishment of the Federal Magistrates Court (the Court)
 and the conferral of trade practices jurisdiction on it
 has introduced a new judicial forum for dealing with breaches of key consumer protection provisions of the Trade Practices Act (the Act). While such breaches can still be dealt with by the Federal Court or State and Territory Courts having trade practices jurisdiction,
 the Federal Magistrates Court is now available to hear cases involving breaches of the deceptive and other unfair practices provisions found in Division 1 of Part V of the Act, and the product safety and product information provisions in Division 1A of Part V of the Act.

The Federal Magistrates Court: Introductory comments

The Court – established in late 1999 with the first sittings having taken place in mid 2000 – has, in addition to consumer protection matters, been given responsibility for family law and child support, administrative law, bankruptcy, human rights, privacy law and migration matters. In general, the Court gains original jurisdiction in a particular area as a result of an express conferral of jurisdiction
 and, accordingly, that jurisdiction may change from time to time.

A convenient summary of the originally intended jurisdiction of the Court is offered in the Explanatory Memorandum accompanying the Federal Magistrates Bill 1999:

“The Federal Magistrates Service will be given jurisdiction by the amendments made to various Acts in the Federal Magistrates (Consequential Amendments) Bill.  In matters currently dealt with by the Federal Court, the Federal Magistrates Service will have jurisdiction to hear:

· applications under the Administrative Decisions (Judicial Review) Act 1977;
· appeals from the Administrative Appeals Tribunal which are transferred by the Federal Court to the Federal Magistrates Service;

· matters arising under the Bankruptcy Act 1966; 

· when the Human Rights Amendment Bill 1998 (No 1) is passed by Parliament, applications under the Human Rights and Equal Opportunity Commission Act 1986;
· matters arising under Divisions 1 and 1A of Part V of the Trade Practices Act 1974, being the consumer protection provisions; and

· matters under s127 and Part XA of the Workplace Relations Act 1996; 

The main areas of family law in which the Federal Magistrates Service will have jurisdiction are:

· applications for nullity and dissolution of marriage;

· family law property disputes where the property in dispute is worth less than $300,000, or property disputes worth more than this with the consent of the parties;

· where the parties’ consent to a Federal Magistrate hearing the matter, parenting orders providing for the residence of a child; and

· parenting orders providing for other matters such as contact, maintenance and specific issues, whether or not the parties consent to a Federal Magistrate hearing the matter.

The Federal Magistrates Service will also have jurisdiction under the Child Support (Assessment) Act 1989 and the Child Support (Registration and Collection) Act 1988.”

Primarily established to provide a simpler and more accessible service for litigants in relation to selected federal law matters, the Court is not intended to simply provide a new judicial forum for such matters, but rather to encourage, where appropriate, the resolution of disputes relating to those matters through greater use of so-called `primary dispute resolution processes.’
 Such processes basically encompass non-judicial processes and include counselling, mediation, arbitration, neutral evaluation, case appraisal, and conciliation.
 In short, there is currently no assumption that every matter before the Court will result in a contested hearing.

This emphasis on alternative dispute resolution has been identified as a key rationale behind the establishment of the Court:

“The Federal Magistrates Service will place emphasis on using a range of means to resolve disputes.  There will be no automatic assumption that every matter will end in a contested hearing, and the use of conciliation, counselling and mediation will be strongly encouraged in appropriate cases.  Parties will be encouraged to take responsibility for resolving their dispute themselves, where this is practical.  This is more likely to result in more a enduring resolution of a dispute because the parties are more likely to accept agreed outcomes.”

The Court has an Australia-wide presence making the Court readily accessible to those coming within its jurisdiction.
 Such accessibility is clearly a strength of the new Court and augers well for the possible extension of the Court’s jurisdiction. Indeed, given the cost and time involved in pursuing cases in the Federal Court and the State and Territory Supreme Courts, there is considerable merit in making available a lower cost judicial forum, such as the Federal Magistrates Court, to litigants least able to afford the possibly higher cost judicial forums. In short, the Court offers consumers and small business people with a convenient forum to seek redress – whether it is through litigation or alternative dispute resolution process - for claims that they may not have otherwise pursued in the Federal Court or State and Territory Supreme Courts.

Existing jurisdiction in trade practices matters

While issues of cost and user friendliness represent key strengths of the Court, it is clear that the Court’s jurisdiction is a limited one. Thus, at present, the Court’s jurisdiction in trade practices matters is expressly limited to civil proceedings instituted by a person (other than the Minister or the ACCC) with respect to the unfair trade practices matters under Division 1 of Part V of the Act and product safety and information matters under Division 1A of Part V of the Act.
 Significantly, the Court’s ability to award damages under the Act is presently restricted to a maximum of $200,000.

While appearing to be fairly limited, the present jurisdiction in relation to trade practices matters includes the ability for the Court to hear cases of allegedly misleading or deceptive conduct under s 52 of the Act. Indeed, it would not be surprising to find s 52 cases becoming a key area of practice in the Court. Not only is s 52 one of the more highly litigated sections of the Act (particularly in view of its significant and growing impact on both consumer and commercial dealings), but the Court provides a more readily accessible forum for seeking redress for smaller and less complex s 52 cases.

Clearly, victims of allegedly misleading or deceptive conduct may now wish to use the Court when deciding what course of action to pursue. In such circumstances, both the complexity of the matter and the amount of damages involved will be key considerations. Importantly, it needs to be remembered that matters before the Court may, either on the application of the parties or on the Court’s own initiative, be transferred to the Federal Court.
 Similarly, matters before the Federal Court may, either on the application of the parties or on the Court’s own initiative, be transferred to the Court.

The Court and trade practices matters: The experience so far
In contrast to the large number of family law and bankruptcy matters already dealt with by the Court, there have only been a relatively small number of cases involving trade practices matters. This small number should, however, grow with an increased awareness of the Court’s jurisdiction in the trade practices area, particularly in relation to s 52 cases. Indeed, on reviewing the reported trade practices cases, it becomes readily apparent that s 52 cases predominate. This trend is expected to continue not only because of a growing awareness of the Court’s accessibility in less complex matters, but also the ongoing impact of s 52 in franchising, retail tenancy and commercial relationships generally. On this note, a number of reported trade practices cases have already related to s 52 claims within a franchising context.
 

Clearly, franchising and retail tenancy participants and their advisers need to be mindful of the Court’s jurisdiction in relation to s 52 matters. Those participants seeking redress for allegedly misleading or deceptive conduct may wish to consider the benefits of invoking the Court’s jurisdiction. Conversely, such participants also need to recall the limits on the Court’s ability to award damages. In doing so, however, participants and their advisers should note that the Court has taken the view that the present limit of $200,000 on the award of damages under the Act does not include any interest the Court may award.
 Importantly, that limit may not also apply to damages awarded under the courts’ associated or accrued jurisdiction
 as the limit is expressly stated to be a limit on the Court’s jurisdiction in proceedings instituted under s 82 of the Act.

Pursuing trade practices matters before the Court

Needless to say, any party seeking to invoke the Court’s jurisdiction in trade practices matters will need to confirm that the Court’s jurisdiction extends to the matter in question and that the amount of damages sought is within the relevant limit at the time the proceedings are instituted. Indeed, as the Court generally gains original jurisdiction in a particular area as a result of an express conferral of jurisdiction
 its jurisdiction may change from time to time. The Court’s website
 provides readily accessible and up to date information on the Court’s jurisdiction.

As for instituting proceedings before the Court, parties and their advisers will need to be aware that when a matter does come before the Court it will be subject to a directions hearing on the “first court date.”
 Pleadings and affidavits will be ordered and a timetable set.
 The practice so far in New South Wales has been to provide a hearing date at this first court date and a date by which any alternative dispute resolution should be completed.  Significantly, discovery is not automatic and leave must be sought.
 In general, it is likely to be dispensed with by the Court if all relevant documents can be attached to the affidavits.  Hearings before Court have generally been given within three to four months of the first court date. A useful point to note is that the Court has shown its willingness to travel to the regions or country areas where the parties are not resident in Sydney.

The Court operates a docket system whereby the judicial officer dealing with interlocutory matters will also hear the case. This facilitates a speedier and less formal approach to trade practices matters. In Sydney, cases are handled by two Federal Magistrates specialising in general Federal Law matters.  Appeals go to the Full Bench of the Federal Court,
 although the Chief Justice of the Federal Court may assign one Justice of the Court to sit on the appeal.
  Irrespective of the number of Judges sitting on the appeal in the Federal Court, there is no further appeal within that Court and the decision can only be appealed in appropriate circumstances to the High Court.
 The experience so far suggests that the time between completion of a hearing and judgment is around four weeks, and that the Court’s alternative dispute resolution procedures have been well received, with mediation by Registrars of the Court having been especially popular and successful.

Future directions from a small business perspective

In view of the accessibility of the Court and its emphasis on alternative dispute resolution processes in appropriate cases, there would be considerable merit in expanding the jurisdiction to cover unconscionable conduct matters under Part IVA of the Act, industry codes of conduct matters under Part IVB of the Act and possibly other consumer protection provisions of the Act. Given that it is not uncommon for franchising and retail tenancy cases to raise both s 52 and unconscionable conduct issues, an expansion of the Court’s jurisdiction to include Part IVA and IVB of the Act would offer franchising and retail tenancy participants (many of whom are small business people) significant advantages. 

While such litigants at the moment may commence proceedings in the Federal Court, the potentially high cost of doing so means that small business litigants are essentially left to approaching the ACCC for assistance or increasingly seeking the establishment of State or Territory based Tribunals for dealing with allegedly misleading or unconscionable conduct. Neither alternative may be the ideal from a small business point of view. Indeed, in relation to possible ACCC involvement it is readily apparent that the ACCC cannot pursue all allegations put to it. While ACCC can no doubt be an effective litigator, and can bring test cases to clarify the law or secure findings of fact
 that small businesses themselves can rely on in seeking damages, only a relatively small number of cases can be dealt with in this manner.

ACCC educational campaigns aimed at assisting small businesses in understanding the protections and prohibitions under the Act are extremely useful in promoting awareness, but they can only go part of the way in addressing small business concerns. Such concerns may require that alternative dispute resolution mechanisms be developed or that a readily accessible forum be available to test allegations of misleading or unconscionable conduct.

Where a Federal approach to small business concerns is not forthcoming or not readily accessible, small businesses turn to seeking the development of State or Territory-based forums for or approaches to their concerns. This is particularly evident in the retail tenancy area where there has been a proliferation of State and Territory prohibitions against unconscionable commercial conduct and Tribunals in which to pursue such claims. Indeed, New South Wales,
 Queensland,
 and the Australian Capital Territory
 have all introduced unconscionability provisions into their retail tenancy legislation that, in terms of their drafting style, have been drawn from s 51AC of the Act. In doing so, these States and Territory have been motivated primarily by the desire to give landlords and tenants the ability to pursue allegations of unconscionable commercial conduct within their State and Territory retail tenancy forums. Not surprisingly, the emphasis on alternative dispute resolution and/or accessibility of a non-judicial forum at State and Territory level have been key factors in the drawing down of s 51AC of the Act.

Within this context, there now are a number of State and Territory forums for dealing with allegations of unconscionable commercial conduct that could otherwise be dealt with by one federal provision and considered by a one stop forum such as the Federal Magistrates Court. The increased compliance costs of having a proliferation of State and Territory based commercial unconscionability provisions are compounded by the uncertainties that may arise with having different non-judicial State and Territory based Tribunals making pronouncements as to the nature and scope of these relatively new commercial unconscionability provisions. In short, expanding the jurisdiction of the Court would result in the likelihood of reduced business compliance costs and the development of uniform body of legal precedents regarding the nature and scope of the commercial unconscionability provisions.

Moreover, given that within a small business context s 52 claims may go hand in hand with commercial unconscionability claims, expanding the Court’s jurisdiction to cover commercial unconscionability claims would greatly assist small businesses in bringing related claims in a nationally accessible forum. Within a franchising context, a further extension of the Court’s jurisdiction to cover Part IVB of the Act would have the additional benefit of franchising participants – many of which are small businesses - being able to have the Court also deal with any alleged breaches of the mandatory Franchising Code of Conduct.
 

Needless to say, an expansion in the Court’s jurisdiction may prompt a need to review the amount of damages that the Court can order under the Act. In particular, there may be a need to increase that amount to one more reflective of commercial realities where quite large sums of money may be at stake, sums well beyond $200,000. While the Court is clearly one of limited jurisdiction, an increase in the amount of damages that can be awarded would assist in making the Court more assessable to small businesses in fair trading matters.

Future directions from a consumer perspective

In addition to such advantages for small business applicants, an expansion of the Court’s jurisdiction would also be of benefit to consumers, especially in terms of the unconscionable conduct provisions of the Act. While at present, consumers have access to State and Territory forums, there may be some benefit in having a single federal judicial forum available in which legal precedents may be established. As in the case of small business, the extension of the Court’s jurisdiction in relation to consumer matters may need to be accompanied by an increase in the amount of the damages that the Court may award.

Future directions from an ACCC perspective

While presently the ACCC cannot institute proceedings in the Court,
 there may be merit in allowing the ACCC to bring actions under Part IVA and IVB - the unconscionability and industry code of conduct provisions respectively, together with actions under Division 1 and 1A of Part V of the Act. In such actions, the Court offers a judicial forum with considerable scope for the timely resolution of such cases, particularly cases of a less complex nature. Similarly, as a judicial forum, the Court could also be made available to hear cases involving criminal offences under Part VC of the Act. Given the potential seriousness of such offences, it may be appropriate to set a limit on the criminal penalty that the Court would be able to impose, leaving the ACCC to bring actions in the Federal Court in those cases it would want to seek a higher penalty.

Concluding remarks

The establishment of the Federal Magistrates Court has introduced a new federal judicial forum intended to offer timely resolution of disputes under federal law in the most cost effective manner possible, whether that be through formal judicial action or alternative dispute resolution mechanisms. The relatively less formal nature of the Court, together with the emphasis on alternative means of resolving disputes, means that the Court is well placed in dealing with many of the conduct issues that may arise under the fair trading and consumer protection provisions of the Trade Practices Act. While the Court’s jurisdiction is presently limited not only to private litigation under Division 1 and 1A of Part V of the Act, but also by reference to the amount of damages it can award, there is considerable scope for extending the Court’s jurisdiction to deal with the conduct issues that may arise under the unconscionability and industry codes of conduct provisions of the Act. Similarly, allowing the ACCC to access the Court may also be valuable in allowing a judicial forum to deal with less complex cases that the ACCC may decide to bring under the Act, thereby leaving the more complex cases to be dealt with by the Federal Court.
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