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The current Senate inquiry into small business should never have been necessary.  It is a reflection of the marginal successes or outright failures of past inquiries and reports, the subsequent systemic weakness of the regulatory apparatus, and the flawed intellectual culture that underpins the regulatory apparatus.  

Behind this hierarchy of failure, some of it perhaps excusable through the ignorance of the participants, is a less seemly infrastructure – the power of the big business lobby, the utter prostitution of the legal fraternity (with some rugged exceptions) in its defense of its key income source, and the bipartisan cowardice of those who draw parliamentary salaries while presuming to represent the broader ‘public interest’.  Junior Ministers whose portfolio traverses small business, and who are on their way up to better things, are especially culpable of splashing around the appropriate rhetoric while delivering little of substance.

The hypocrisy is all distilled in the much-reproduced maxim that our Western society’s merits are rooted in the entrepreneurial spirit fostered by a free market economy whereas the reality is otherwise. 

Brevity necessitates a crude listing of key parts of the inheritance in Australia.

1.
The Hilmer Report and National Competition Policy

The Hilmer Report was a con job, and the ensuing national competition policy and its comprehensive scope is a scandal of the first order – a socially engineered imposition on an unconsulted community (c/f Chris Sheil’s ‘What do we expect of government?’; http://evatt.org.au/publications/papers/3.html).  The report itself, written mostly by ill-tutored inconsequential bureaucrats, is a travesty of intelligence.  It is vague on its most central of concepts – the nature of competition (c/f my ‘Competition still an enigma’, Canberra Times, 17 November 1999).  It proceeds to subject all dimensions of economic (and later social) life to competition without explaining what it means.  Apart from the unaccountable National Competition Council, the nation’s economic and social fabric is thus made to depend on the creaky edifice that is the Trade Practices Act. 

So desperate was Hilmer to dismantle the privileges of Crown corporations to ensure access of private capital to monopoly rents that the report glossed over the running imperfections of Parts IV and V.  Section 49 was recommended for dismantling (duly acceded to), with zero attention to the broader picture. 

2.
The small business lacuna of national competition policy 

National competition policy presumed comprehensiveness – cleaning up the lacuna within the coverage of the Trade Practices Act - but it comprehensively ignored small business.  

The experience of the bush sums it up.  Historically, agricultural cooperatives and statutory marketing authorities were a response to the volatility of agricultural commodities and to the predatory capacity of purchasing agents.  But the latter were domestic as well as international.  Wheat growers feared the predation of domestic millers.  What is new under the sun?  Pooled marketing structures were thus built as a rational response to the experience of particular markets in practice.  So-called ‘agrarian socialism’ is not a social pathology but a practical accretion of practices that evolved from the need to counterbalance real world market destructiveness with community long-term economic and social stability.  There is undoubtedly a case for reforming regulatory structures whose functionality decays with the passage of time.  But no.  Here we have the Spanish Inquisition which is the National Competition Council blackmailing State governments with the dictat that all rural production will follow a pattern dictated by a priori considerations derived from the theoreticist speculations of witless academics and bureaucrats with no historical knowledge whatsoever.  Madness. 

The generic failure of national competition policy to contemplate the systemic unlevel playing field for small business in the competitive process is embodied in the establishment of the Reid Inquiry in 1996 and in the detail of its report, Finding a Balance.  Finding a Balance should be compulsory reading for everybody remotely involved in small business policy, and readers should ensure that they have a hankie in tow.  The accounts of predation against small business make salutary reading.  

What has been achieved down the track, post Reid?  

· substantial advance in the franchising arena, but integrally linked to the contribution of one, Robert Gardini, whose expertise and commitment to franchising reform point to the importance of the maintenance of long-term continuity in regulatory personnel (in this respect the loss of Ross Jones from ACCC staff constitutes a significant failure of administrative oversight).  But the advances in the franchising arena may also be a reflection that it is not of major concern for many corporates.

· a modicum of extra resources for the ACCC, but insufficient.  The ACCC continues to be highly selective in its attention to small business grievances.  

· enactment of the formally significant Section 51AC of the TPA, but with minimum impact (of which more below). 

· glacial advance on the retail tenancy issue.  Has the Lowy family’s fabulous income stream been generated by the sweat of its collective brow or has it cottoned onto a racket of successful appropriation from the toil of de facto wage slaves masquerading as small business entrepreneurs?  For the answer, check the standard Westfield tenancy agreement.

· zero advance on the retail market share arena.

· zero advance on banking malpractice.

All of which explains why another Inquiry has been established.  But what lies behind the lethargy?

3.
The economics profession

The academic syllabus that produces professional economists builds castles in the air (I write with authority from first-hand experience).  

There is an irony in that the core of the theoreticist tradition of conventional microeconomics is a market economy of small businesses (‘perfect competition’).  This vision implicitly underpins a strong Section 50 merger provision, and implicitly underpins the zeal of the rather old-fashioned and slightly bookish Mr Fels.  But because the conceptual structure is so abstract and other-worldly, its policy impact has been inevitably inhibited.

Some economists manage to transcend the limitations of their training to become useful professionals in negotiating real-world complexities; a small number of this small number have pursued an expertise in the economics of trade practices regulation.  The US has a substantial community of such individuals, many of whom have given commendable public service in the antitrust bureaucracy.  In Australia, the number of economists with expertise in the trade practices arena has always been small; worse, the coterie is dying out and is not reproducing itself.  Where there should be a vibrant expertise there is increasingly a vacuum.

In this vacuum, two intellectual traditions combine, de facto, to erect a formidable barrier against regulatory justice for small business. 

i.
Academic microeconomics, with its imperatives of analytical elegance, abhors real-world complexities.  Persistent structural dimensions of real-world markets ought to have been the object of attempts at generalisation.  If the economics profession had been possessed of a modicum of common sense, such generalisations would have required some application but not much brainpower.  

In many key sectors, we have a concentrated core of a handful of corporate giants and a large number of small and medium enterprises (SMEs).  Here is a structured horizontal hierarchy, most notably manifest in the Australian grocery retail sector.  We also have a persistent structured vertical hierarchy of a handful of corporate giants, lauding it over a large number of SME suppliers and/or customers, most notably (in the category of suppliers) manifest in the Australian grocery retail sector and (in the category of customers) manifest in the petroleum and automobile industries.  J K Galbraith, in his justifiably popular 1973 Economics and the Public Purpose, referred to these hierarchies as reflections of a ‘dual economy’.  From such self-evident small beginnings of conceptualisation, much useful work should have been done to fill in the important detail, its variations across sectors, and its policy implications.  This, alas, has been too much for the precious economics profession.  The Industries Assistance Commission and successors, given its ideological purity, could not be bothered, in spite of its outrageous monopoly brief to issue obiter dicta on everything under the sun.  Even the Bureau of Industry Economics (before and after its incorporation into the Productivity Commission) has looked elsewhere, in spite of its first Director (Brian Johns) having made his name in the study of small business. 


Structural inequality per se does not constitute abuse of power, as is tirelessly conveyed by the big business lobby, but the presumption that this imbalance is not a natural source of leverage and is not used as such on a regular basis is laughable.  The marauding of Coles Myer and Woolworths through liquor retailing provides an appropriate case study.  The fact that a long-standing family retail business on Phillip Island can fall over at the first whiff of a presence by Coles Myer is representative of the environment. 

Lacking an analytical edifice that centrally incorporates structural hierarchies, a culture has been absorbed into the practices surrounding the Trade Practices Act centred on the homogeneity of players.  All the players are equal in the great competitive game of economic warfare, and the natural beneficiary is the ‘consumer’.  This is the essence of the de facto conceptualisation of competition – if the consumer benefits (in the short term – in the long run we’re all dead), then the game is in perfect working order.  TPC/ACCC personnel have embodied the ‘we’re here for the consumer’ mentality, and have apparently found it difficult to confront that small business can be an undeserving casualty of the competitive process.

ii.
The survival of conceptual support for small business, if vestigial, and the persistent whinge of the small business lobby has made it desirable that the de facto supremacy of corporate giants should be complemented by a legitimating theory.  The Americans, having spawned the populist politics that led to the 1890 Sherman Act and its later attachments, have been working on an antidote to populism for some time.  Just when American business was heartily sick of the regulatory restraints on its predations, along came contestability theory.  Eureka!  Numbers are irrelevant, smallness is a possible burden.  Let a handful of big guys (or even one corporate with some fictional others) dominate the scene and all will be well.  

Now there is some substance to contestability theory, but as a grand design it is dangerous.  Picked up and proselytised by the New Right intelligentsia, centred on the University of Chicago, contestability theory was naturally exported to Australia, a country long familiar with the cultural cringe.  Predictably, big business loves contestability.  Four pillars – forget it, etc.  Contestability was predictably wheeled out for the Boral Section 46 stoush.  

4.
The legal profession

Given that economic experts are thin on the ground, legal opinion has taken to depending upon second-hand economic opinion as mediated by legal practitioners, and as entrenched in legal precedent.  No matter the quality of the economic intelligence, if it has been encased in the paraphernalia of the legal profession, then its merit has been enhanced.  Its substantive merit, of course, is another matter entirely. 

But the law has its own singular contribution.  A contract is an arrangement between rational and autonomous (i.e. non-coerced) parties.  End of story.  The structural hierarchies noted above as missing from the economist’s lexicon are also missing from the lawyer’s brief.  

5.
Economic and legal intelligence (sic) in combination

To sum up the confluence of the two economic conceptualisations delimiting the parameters of appropriate behaviour.  A market structure of undifferentiated players and a vision of contestability (no barriers are too big that they can’t be smashed or threatened) means that small business is yesterday’s model.  Definitely an anachronism, its survival is tainted by its lack of the prerequisites for modernity.  The species is justifiably cannon fodder for the fight for the consumer’s purse.  

The implications of the market terrain being inhabited only by mega-corporations may have its benefits (Mr Corbett running Woolworths knows a thing or two about efficiency, even if the ideas have been borrowed from the brutal methods of the armed forces via Wal-Mart).  But a terrain inhabited only by mega-corporations has myriad potential dangers (Mr Corbett also knows a thing or two about squeezing suppliers to beneath the bottom line).  The spiritual virtues of self-employment; unemployment; regional disparities of employment possibilities and of income generation, and even community survival; the inhibition to a nurturing of entrepreneurial culture; the inhibition to tangible innovations in products and processes; etc., are all at risk in the long term.  

To sum up the influence of legal conceptualisation delimiting the parameters of appropriate behaviour.  Everybody out there in the commercial world is, by definition, equal.  

The effect of economic and legal intelligence in combination?  Misuse of market power (i), substantial lessening of competition (ii), and unconscionable conduct (iii) might be represented literally in the Trade Practices Act.  However, if the conceptual apparatuses suffusing the mentality of all those defined as ‘experts’ displace these concepts to the outer margins of possibility, what is the likelihood of the relevant sections having force?  Litigation and enforcement is over before it has begun.  How many small businesspeople have been crucified in the courts, with attendant marginalisation of the specifics of their complaint, via the mutually reinforcing fictions pervading economic and legal intelligence?

i.
Thus Boral can come out clean from the Section 46 injunction in spite of the prosecution having ‘smoking gun’ evidence of intent, and in spite of the Section referring to competitors and not to competition.  The High Court might have excused Boral for the trying times of the early 1990s, and its less than monopolistic market share, but this is white noise that camouflages the emasculation of Section 46.  Moreover, the substitution of effects for intent is probably not the answer.  The fault lies deeper - in the flawed conceptualisation of competition itself and the neglect of the pervasive capacity for abuse of market relationships by large over small business participants. 

ii.
The ‘substantial lessening of competition’ provision is currently powerless against creeping acquisitions.  Complaints of the small business lobby can be readily passed off as ritual whinging only because members of officialdom all wear the same mental straightjacket.  An Act and a regulatory overseer that tolerates Coles’ and Woolworths’ takeover of key niche players in the liquor industry (Theo’s; Dan Murphy’s, etc.), with the foreknowledge that Coles and Woolworths are never going to be sated, is an Act that is in urgent need of remediation and an overseer in urgent need of re-education. 

Moreover, the rampant colonisation by Coles Myer and Woolworths of new terrain (newsagency sales, pharmacy sales, liquor, petrol, etc.) facilitates strategic territorial expansion of market share by cross-subsidisation.  This practice is in blatant defiance of the processes that are supposed to underpin the efficiency and moral worth of the market mechanism.  Do prices reflect underlying costs or don’t they?  Petrol retailing is being disarticulated before our eyes.  

Further, the monopoly rents made by Woolworths and Coles Myer readily get capitalised in the share price, forcing the two mega-beasts into another round of colonisation to feed the insatiable appetite of the market analysts.  We are currently witness to a rampaging extension of new supermarket developments lead by Coles Myer and Woolworths, in spite of the long-term expected growth of the total retail market being small.  Precious capital is being consumed by such developments, the antithesis of an efficient use of scarce resources.  Lunacy. 

iii.
There are failings for comparable reasons in the realm of unconscionable conduct.  In terms of the reigning ideology, unconscionable conduct is inconceivable per se.  The real world is imbued with persistent and blatant unconscionable conduct, but the experts see only the social Darwinist process of weeding out the inefficient and the incompetent.  Worse – much unconscionable conduct never comes to public notice, not least because of a compliant media.  

For those contemplating litigation, Section 51AA is effectively irrelevant for business to business conduct, and the ritual incantation of CBA v Amadio by the bench serves only to give themselves a warm inner glow that they can recite their catechisms and can go home early (c/f Cassegrain v Commonwealth Development Bank of Australia, NSWCA 260; 23 September 2003).  The tardiness with which the more substantive Section 51AC has been legislated into existence is a fundamental reflection of the scandalous weakness of the Act with respect to structural hierarchies.  The ineffectiveness of the Section in practice compounds the scandal.  The optimism with which the ACCI submission to this Inquiry (September 2003, p.8ff.) treats Section 51AC is unfounded – the case law is minimal, and the High Court judgement on Berbatis defies common sense. Without backing from the regulator, and the ACCC has been a weak reed to date, Section 51AC is an irrelevance.

6.
The big end of town

The poor state of intelligence and the impoverished history of litigation initiation and success is not a static phenomenon.  It is perennially being replenished by nudging from the big end of town.

Barely had Malcolm Fraser sat down on his Prime Ministerial chair in 1976 before the Swanson Committee was established to tackle Murphy’s Trade Practices Act.  Section 50 received a nice seeing to.  Some courageous resistance gave the Section renewed clout in 1993, but some very unpleasant outcomes of 16 years of laxity are with us forever, not least the dinosaur/predator which is Coles Grace Bros Myer. 

But Big Biz is never happy with the rules, and the system is perennially under attack.  The four pillars policy re the banks is lambasted.  Mr Fels had to be personally vilified for doing his job.  The Treasurer was lobbied to initiate a review in the hope that the Act would be watered down, and lobbied again to install a corporate-dominated Board to oversee the workings of the ACCC.  What chutzpah.  

Then there is the legal profession.  We have the indefatigable Mr Baxt, perhaps the trade practices father figure of the big end.  We can be thankful that he is at least now with friends and not at the helm of the national regulator. Behind Mr Baxt are all the mighty law firms, many of whom display a singular lack of decorum to have become members of the Business Council of Australia.  One would have thought that their intimate relationships would have been carried on with greater discretion.  And here we have Mr Samuel having to demean himself to lobby the Law Council of Australia to get its members to mitigate their biases regarding the Act.  

All this in an age of genuflexion to good governance, corporate ethics and broader social responsibility.  All water off a duck’s back. 

In perennial Parliamentary inquiries, committee members are subject to presentations from corporate spokespersons marked by belligerence, obfuscation and defiance (bank appearances before and submissions to the 1991 Martin Inquiry should be compulsory reading).  Such presentations meld pretensions that pursuit of self-interest automatically produces the public interest with an arrogance that speaks of contempt for Parliament’s potential concern for the casualties of that pursuit.  

Parliamentary committee members may find it convenient to take at face value the remonstrations of corporate spokespersons; but if previous governments had built a more robust regulatory bulwark this current inquiry would not have been necessary.  

7.
Small business and the banks in particular

Recurrent bank malpractice against its small business clients highlights that the Trade Practices Act is of marginal utility in this domain.  It needs to be emphasised that, at present, the potential for malpractice against small business borrowers is unrestrained.  The demise of the Commonwealth Development Bank in 1996 (c/f my ‘A sorry saga of reform off the rails’, Canberra Times, 6 August 2001), eradicated a standard against which bank treatment of small business borrowers could be judged.  Given that small business debt is typically obtained on the security of the family home, the consequences of bank malpractice can be parlous.  

The 1991 Martin inquiry into the banking system was neutered by successful lobbying by the banks and by a government bent on saving Westpac and the Commonwealth Bank, in particular, from their own incompetence and corrupt practices.  Thousands of foreign currency borrowers were doomed to play sacrificial lamb so that official opinion could glory in the benefits (apart from minor hiccups) of financial deregulation.  The foreign currency loan victims are still waiting for their champion.

There are still no mechanisms available to aggrieved small business borrowers.  The Reid Committee, while documenting problems, excused itself by putting this dimension into the too-hard basket.  The Banking Ombudsman routinely turns away small business complaints.  Mediation has been corrupted by precisely the asymmetry of power between the parties that led to its proposed substitution for litigation in the first place.  Assistance from the pro bono wing of the legal profession is unavailable (you can’t let the bleeding heart marginalia undermine the gravy train).  Letters to the ACCC and to members of parliament are returned noting incapacity to assist.  

In this respect, the movement of the relevant sections of the Trade Practices Act into the ASIC Act after the 2001 election has been a disaster.  Whoever made this decision should have been drawn and quartered.  ASIC has neither the resources, the interest nor the intelligence to administer the sections removed from the Trade Practices Act.  Judicial precedent has made it nearly impossible for the bank lender to be ascribed a special fiduciary duty or duty of care in its dominant relationship with small business borrowers (check the draconian clauses in the standard loan contract).  Given that the intrinsic need for debt capital of small business makes the lender-borrower relationship of fundamental importance, it is of fundamental significance to the small business community that redress for unconscionable conduct and misleading representation in this arena be available.  The Trade Practices Act is the appropriate instrument. 

8.
Recommendations

i.
Recent developments towards the facilitation of collective bargaining by small players with powerful market players deserves entrenchment in the Act.  This is a legitimate procedure that is integral to the competitive process itself, rather than having to be specially authorised because interpreted as an anti-competitive practice.  

ii.
S.46 needs re-working regarding the definition of market power

iii.
S.50 needs re-working to accommodate an inhibition to creeping acquisitions

iv.
The Sections moved to the ASIC Act in 2001 need to be returned to re-incorporation into the Trade Practices Act.

v.
More resources need to be afforded the ACCC so that it can properly fulfil a role of offsetting the structural imbalance of power faced by small business litigants before the law.

