30th September 2003

The Economics References Committee

The Australian Senate

Parliament House

CANBERRA 

ACT 2600 

Dear Senators

Inquiry into Effectiveness of the Trade Practices Act 1974 in protecting small business
I am in receipt of a letter from the Office of the Treasurer dated 23rd September, which informed me there was an inquiry into the Effectiveness of the TPA 1974.

As a consequence of reading some of the submissions, in light of research I have undertaken and articles published, I have decided to make a submission to the inquiry. 

Some submissions were so polite they missed the point, others were benign in nature with the same outcome.

From that no one can make informed decisions.

Reference is made to the Recommendations made in Appendix 7, “Finding a balance toward fair trading in Australia, May 1997”; very few recommendations have been carried through. This is also a reasonable point to start.

Basis of submission

The submission seeks to address:

· The worsening imbalance between Landlords and Tenants in the Shopping Centre Industry since the 1997 Reid Inquiry into Fair Trading and amendments to Trade Practices Act – S 51 AC;

· The highest concentration of market share between supermarket oligopolies, in any Western country see paper “How the Corporations are ruining the rural and regional economies of Queensland?”

· Mandatory Codes of Conduct and why they will not work;

· Consequences of failing to address issues  eg loss of 100’s of millions of $$’s of income tax revenue by Federal Government, and requirement to provide superannuation to failed business proprietors, the downstream affect on families, divorce, suicide etc often overlooked);

· Other matters hindering small business viz media ownership.

Modus operandi, attachments and supporting evidence

This submission will be straight and to the point. I have hard evidence backing what I am saying.

In 2004 I will have been in the property industry for 20 years, 14 in Australia and 6 in S Africa.

For the last 11 years I have been a retail tenancy and business consultant. I provide independent advice to Lessors and Lessees. I started doing this work at the suggestion of the The Business Centre in South Australia.

My background and qualifications are somewhat unique; we are from a professionally qualified family with interests in small business, we were retail landlords and I have worked for both landlords and tenants here and overseas. I am a valuer and arbitrator with business economics qualifications vs normal valuation background.

I attach a copy of:

1. My paper “Market Rent Revisited”, published in the Australian Property Institutes August 2003 national journal together with a rental schedule, which clearly shows the significant imbalance between occupancy costs in major shopping centres, what they are vs what they should be and why the current regime is unconscionable with no case law to date or in sight; 

2. The Institute of Arbitrator’s version for publication, which shows significant consequences for the industry as a whole, for failure to implement the Reid Inquiry recommendations (in fact implementing legislation and by way of the ACCC to mount “test cases” the situation is worse);

3. Hard evidence of actual occupancy costs of a major organisation as at Sept 1998, who are also a member of the Shopping Centre Council. Now just 18 months earlier, the Property Council of Australia was before Mr Bruce Reid on 24th February 1997. Those representations made to the Standing Committee, together my paper Market Rent Revisited must now be reconsidered – to be posted;

4. Portion of Assoc Prof Spike Boydell’s paper “The Emperor’s New Clothes – the truth about shopping centres” – to be posted;

5. A Claimants submission for alleged Misleading and Deceptive conduct in the Retail Shop Leases Tribunal of Queensland, backed by respective case-law – strictly confidential;

6. A copy of an article prepared for publication for QRTSA Magazine (not yet published) showing market share imbalance between big and small business, and how small business is subsidising the incompetence of major Lessors and big business. The result is less economic activity in small towns and regional areas in Australia.

Abuse of market power now in a “Monopolistic” position, both in a single centre and the concentration of market share between shopping centre owners and managers – ref Market Rent Revisited, IAMA version, occupancy costs, The Emperors New Clothes – the truth about shopping centres, Claimants submission for Misleading & Deceptive Conduct QLD Tribunal

The requirement of shopping centre Lessors that Lessees submit monthly / annual sales figures, supposedly for the calculation of turnover rent, has given the one party significant knowledge over the others “business”. The one party has a significant body of information, which they use with ruthless efficiency to maximise rents / manipulate the other party. 

The worst part about the requirement of retailers submitting their trading figures (see schedule under column Property Council of Australia at suggested rent rates), is that today very few retail businesses actually pay turnover rents. Most specialty retailers have base rents well above levels for the turnover rent clause to apply (sales would have to be 80 – 350% higher before a turnover rent would be activated). 

Lessors are using turnover rent clauses solely to maximise rents at lease renewal time or to introduce additional competition, if a given retailer was doing “too well” – see recomm 2.10 (b).   

I have significant access to information which will demonstrate to get rent levels up at renewal time, the Lessor manipulates the: 

· Sole trader with business financially linked to family interests (family home) – see recomm 5.4 (a), (d);

· The retail chain that must do “business” with the same Lessor in other centres viz Westfield now manage AMP Centres;

· The Franchisee with no lease, but a license to occupy with no protection under Retail Shop Lease Legislation, but financially tied to the Franchisor, who may have a conflict of interest with company stores with leases in major centres and  operate in collusion with some Lessors (doing deals in one centre, using a Franchisee with no protection as “canon fodder” at another site);

and they choose either the highest occupancy cost (rent as % of sales) or the highest rent / M2 (which ever gives the better outcome). It must be appreciated, these figure are an “average”. It is a product of years of misinformation and negotiation disadvantage, and is further misleading and deceptive to Lessees that it is called the “Market Rent”. What it is, is an average that is sending many retailers broke.

Also a successful retailer with a good business, or a new concept will be expected to sign their lease on the highest occupancy cost – not the “market rent” in accordance with recomm 2.7 (Victoria and ACT have incorporated into their Acts). The usage is then progressively undermined when the Lessor encourages new similar businesses into the centre or gives a specific permitted use (certain menu items) to other traders unable to meet their lease commitments, thus undermining the original Lessee’s business – recomm 2.10. 

This is known as “Loss of Derogation of Grant” – see 1954 Landlord and Tenant Act UK. It goes to the very heart of a contract and undermines its integrity in every way. In many instances, some aspects of tenancy law is so far behind, they could be 20 or so years behind the 1954 UK Act. 

The Lessors also prescribe that the Lessees use “in-house” companies to do fitout with uncompetitive prices.

They also sign pre-lease negotiation representations relied on away. Disclosure Documents in effect do that for them. In the end they have diminished recourse for Misleading & Deceptive Conduct / Misrepresentation – viz damages recomm 6.3 (a).

The Lessor with access to all trading figures will know about all these factors. Then invariably the original Lessee’s position will deteriorate, their rent and outgoings would ratchet upwards including “non-negotiable” lease renewals. That Lessee is then accused of being “incompetent”, they need “training” and “cannot run a business” - see House of Reps Standing Committee on Industry Science and Technology IST 778 & 779 and recomm 7.4 (a). Ironically, and I have it on file, many centre managers are completely ignorant with regard to what is required to operate a good business. 

It is an aggressive property industry and high rents resulting in business failure. I am told that in the mid 1980’s the relationships in the centres were good, but then aggressive Lessors and management companies took over. The ACCC have refused to intervene and I am told confidentially, the ACCC have been told by Government to “take it easy” on the property industry! – recomm 4.2.

The consequence is the “average rent” goes up, it becomes the new “benchmark” and so the process continues, the “life expectancy” of each retail business declines. The formula is simply, after covering all operating costs, two residual sums remain, the Lessor’s / Franchisor’s share and proprietor’s return. 

As the local press, and or TV are not reporting these incidents (Mike Munro Channel 9 and The Small Business Show now axed) were the last programs telling the truth and informing potential entrants into the market exactly what was / is happening. The lack of rigorous scrutiny and investigative journalism does not give the public the opportunity to read exactly what is happening in Australian Shopping Centres, so they can make up their own minds whether to proceed with a lease and on what terms. Instead, the Fair Trading Inquiry recommended retailers (screened by the Lessors) needed education for a system designed to bleed them dry from the beginning, or they must learn about it via “osmosis” around the dinner table.

From the table of suggested rents vs actual rents being charged (see Market Rent Revisited) and from the evidence of specialty shop occupancy costs from a major group, one can see significant discrepancy in what they should be vs what they are. One can do one’s own sums. Take a $500,000 or $750,000 turnover, pick a category from the schedule, what are retailers paying and what should they be paying, even allowing some “fat” to the Lessor? One must then ask, are the Lessors actions unconscionable or not? Why do we have no “test” cases?

Now all major shopping centre owners and managers have this information, and on the 24th February 1997, the day the parties gave evidence to the Inquiry Into Fair Trading, they would have been fully aware of the situation of retailers in their centres. Disproportionate occupancy costs over time erode the one party’s capital base; in effect the one party is “stealing” from the other’s business. The consequences of this being allowed to continue are outlined in the IAMA version of my paper “Market Rent Revisited”.

Since 1997 the situation is now worse. Again the consequences are outlined in “Market Rent Revisited”.

By comparing the table in Market Rent Revisited to the actual rents being charged, and achieved through misleading and deceptive conduct (manipulation of Market Rental Value principles derived from Spencer V Commonwealth 5 C.L.R. 1911), economic duress, collusion, lack of public information, the shopping centre industry has continued to manipulate ordinary people into leases.

In some instances rents are 80 – 350% above suggested levels for their categories, yet what the Reid Inquiry heard on 24th February 1997 does not bear witness to what the Committee were told.

Lastly there is an important “Test Case” under S 51 AC in Brisbane namely ACCC v Westfield. I have it on good authority that the one party is trying to keep it out of the Federal Court at any cost thus taking away any opportunity of precedent the industry can use – see recomm 6.1.

The highest concentration of market share between supermarket oligopolies in any Western country – see “How the Corporations are ruining the rural and regional economies of Queensland?”

My paper prepared for QRTSA’s Retailer magazine (still not published) clearly sets out the consequences of allowing our two big supermarket’s market share to get excessively large relative to the overall size of the Australian market.

Not in $$ terms of size of business; in relation to overall size of market. The two biggest Coles and Woolworths now have a staggering 83% of the total market share. In the UK the top 4 supermarkets have 75% of the market share, no one company can exceed 25%!

My article suggests various solutions to downsize their market share, by selling down to smaller groups at the open market price that a store would sell for.

Mandatory Codes of Conduct and why they will not work – see recomm 2.8 & 6.2

I am advised by my colleagues in the industry that a major Lessor is on record that they will not recognise a Mandatory Code of Conduct; only if it is in law.
If the law is not working, being enforced and or going through the courts then the system is failing or the law is not strong enough or one party is successfully frustrating the process.

I believe that at a recent meeting between the Australian Retailers Association (ARA) and the Property Council of Australia (PCA) to discuss the proposed Outgoings Code of Conduct, the PCA stated they would not recognise the proposed Code of Conduct – recomm 2.8. 

The reason they are refusing to talk about it is because vested interests are skimming too much money out of the system est $1.4 Bill in Trust being managed by Lessor interests.

I do know what I am talking about; I have carried out the research. And since the “Responsible Entity” was invented, with managers also being responsible for the trusts they manage, the accountability issue is poor, prices not competitive viz a massive difference in management fees – Third Line Forcing.

We are told the ACCC now favours mandatory codes of conduct.

Obviously if this is the proposed direction for the next few years, and if it is, everyone will be let down again.

Consequence of failing to address the issues

Small business in many instances is subsidising big business.

Lessees are subsidising Lessors. In Queensland there is a massive resistance to award damages for actual losses incurred – recomm 6.3 (a) for example.

Rural and regional Australia are subsidising Sydney and Melbourne and to a lesser extent other capital cities.

The distribution of wealth is going to few already rich individuals, overpaid executives and some shareholders. This might be spectacular from a headline point of view, from the overall country’s point of view it is not healthy.

Forced five yearly refits at accelerated depreciation and lack of profit due to high rents is depressing Federal Governments collectible tax income.

It is bringing undue hardship on others and there are many hidden costs which Federal Government will have to meet such as unfunded retirees, suicide, broken homes and so on.

I am with respect baffled how one can enforce contracts when performance is impossible – an essential requirement in S African law, to enforce contract, the contract must have been possible from the beginning viz negotiated in good faith, contemplated as being enforceable, possible to enforce.

Media ownership

I realise this is not part of this inquiry, however, the lack of rigorous scrutiny and investigative journalism by The Advertiser in Adelaide in 1987 – 1990 I believe, led to the $3.8 Bill collapse of the S Australian State Bank, in a population of just 1.5 mill.

The same lack of investigative journalism is happening in Brisbane with the Murdoch owned Courier Mail.

In Africa, we were misled by the National Party, here it is the press by lack of factual reporting that does the same. Media laws should be tightened not relaxed.

We also pay hopelessly too much for advertising space because of monopolies in media ownership.

Conclusion

High rents mean we have too much shopping centre space – recomm 2.12, we are told everyone wants to shop on a Sunday (further loss of market share to oligopolies), more money to Sydney and Melbourne – try and find a shop open in Europe? This is fairly elementary stuff, yet it is not being addressed. The outcome is depletion of quality of life for family businesses and here we have the highest youth suicide in the world. Could there be a tie-up?

Are we not all trying to hard? Where has the “pleasure” gone being in business? 

Surely there must be a point where Government steps in and encourages change?

The Trade Practices Act is not working; it is not being enforced. There are two rules, one for big business, the other for small business (see Runaway Bay Carvary case, and see Rebecca’s case), and one for Lessors and one for Lessees.

Members of this Committee may say that I am being harsh in this submission. I believe I have reasonable judgement, skill, qualification and knowledge as to exactly what I am saying. I have met with 1,000’s of retailers, I have done many case studies. If this industry was not so right wing (in fact fanatical), this submission would never be so firm. And I make no apology for this in its present format.

Shopping centre owners and managers are still building more space, why? As a senior colleague says, they are milking the cow four times a day during a drought. This is a misallocation of capital and this will come grinding to a halt – recomm 2.12.

I am available to do any independent research and analysis for the Economics References Committee. I can no longer afford to fund the 1,000’s of hours of research I have done in the industry, written 100’s of articles and would seek professional fees at a competitive rate for work done if my services are retained.

I can also advise on why some of the Fair Trading Recommendations are not logical.

Yours sincerely

Don E Gilbert

Retail Tenancy & Business Consultant
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