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NARGA welcomes the Committee’s call for additional submissions as a result of the High Court’s decision in the Rural Press Limited v Australian Competition and Consumer Commission [2003] HCA 75, handed down on 11 December 2003. As that decision interprets the key s 46 concept of `take advantage of’ in a manner that is unlikely to be satisfied by even monopolists or near monopolists, the High Court has set the bar for establishing a breach of s 46 at such heights that it is now extremely doubtful that s 46 will ever catch unilateral abuses of market power by large and powerful corporations as intended by Parliament.

Thus, while the High Court’s Boral decision in February 2003 has, contrary to the parliamentary intention to also cover large and powerful oligopolists, already raised the bar on the concept of `substantial degree of market power’ to a point where essentially only monopolists and near monopolists are covered by s 46, the High Court’s extremely onerous interpretation of the key concept of `take advantage of’ has now raised the bar on a successful s 46 prosecution even further. According to the High Court in the Melway case and now confirmed in its decision in the Rural Press case, a large and powerful corporation is not to be considered to be taking advantage of its market power for the purposes of s 46, if it is engaging in conduct that it could have engaged in in the absence of its market power. Simply stated, if the corporation could have engaged in the same conduct with or without market power, then engaging in the same conduct when the corporation has market power will not be a breach of s 46 no matter how anti-competitive the conduct. For example, if the corporation could have engaged in anti-competitive below cost pricing or refusals to supply in the absence of market power, then engaging in the same conduct once the corporation has market power is not, according to the present High Court, a breach of s 46 as there has not been a `taking advantage of’ market power. 

According to the present High Court’s interpretation of s 46, a corporation will only be caught by s 46 if it:
· has a substantial degree of market power in that it is able to raise prices without fear of losing custom or it is able to act totally or almost totally without competitive constraint (See the High Court’s decision in the Boral case); and
· is taking advantage of market power by engaging in such conduct that can only be explained by reference to the market power and, thus, is not of a kind that the corporation could have also engaged in in the absence of its market power. As a result of the High Court’s decisions in the Melway case and now in the Rural Press case, if the corporation could have engaged in the same conduct in the absence of market power, then it will not be considered to be taking advantage of its market power under s 46 where it engages in the same conduct once it has market power.
In short, the High Court has not only confined s 46 to corporations that are monopolists or near monopolists (as they are only ones able to raise prices without fear of losing custom or able to act totally or almost totally without competitive constraint), but has also excluded from the scope of s 46 conduct that the monopolist or near monopolist could have also engaged in in the absence of market power.
Overall, therefore, the High Court’s Rural Press decision provides further clear evidence of the present High Court’s failure to do justice to the parliamentary intention behind s 46. Indeed, the High Court’s Rural Press decision, when taken together with the Court’s decision in the Boral case, puts beyond doubt that s 46 is being interpreted extremely narrowly by the present High Court. This extremely narrow interpretation is clearly contrary to the parliamentary intention behind s 46 and now means that the present s 46 is impotent in dealing with unilateral abuses of market power by large and powerful corporations.
Significantly, the Rural Press case demonstrates that the present High Court is now set in its view of what constitutes a `taking advantage of’ market power for the purposes of s 46. The Court’s confirmation in the Rural Press case of the position it took on `taking advantage of’ in its earlier Melway decision means that there is no need for further High Court cases to `clarify’ the Court’s position on the issue. The present High Court has now spoken definitively on the issue and further cases will not change or `clarify’ the High Court’s view of the concept of `take advantage of.’ The High Court’s decision in the Rural Press case makes it clear that the Court’s interpretation of the concept of `taking advantage of’ is a narrow one and it is now up to Parliament if it so chooses to restore the original intention behind the concept of `take advantage of.’
Clearly, those advocating a `wait and see’ approach before the High Court’s Rural Press case will now need to re-evaluate their position. In other words, given the clarity of the High Court’s position on `take advantage of’ in the Rural Press decision such a `wait and see’ approach is now clearly untenable and must be dismissed. There is clearly now a gap between the parliamentary intention behind the key concepts in s 46 and the High Court’s interpretation of those concepts and that gap needs to be removed in the interests of an effective s 46.
In view of the clarity of the present High Court’s position on s 46, NARGA is extremely concerned that the High Court’s undermining of s 46 will give large and powerful corporations a green light to engage in anti-competitive conduct intended to be prohibited by Parliament. The High Court’s failure to give effect to the parliamentary intention and the consequent failure to stop anti-competitive below cost pricing and refusals to supply means that s 46 can no longer be considered to be any deterrent against abuses of market power by large and powerful corporations.

The High Court’s decisions in the Boral, Melway and Rural Press cases have narrowed the application of s 46 to such an extent that there will be very few, if any, large and powerful corporations that will come within its scope. The limited application of s 46 will undoubtedly be welcomed by those large and powerful corporations intent on using their power to the detriment of the competitive process. Indeed, those large and powerful corporations opposing the restoration of the parliamentary intention advocated by NARGA clearly have a vested interest in having the weakest possible s 46. Since the present High Court has delivered such a weakened s 46, it comes as no surprise that large and powerful corporations and their advisers will give whole hearted support to the present High Court’s interpretation of s 46.
NARGA is particularly concerned that the present debate regarding s 46 has been portrayed as an attempt by small business to seek a tilting of the playing field in its favour. Needless to say, those opposing the restoration of the parliamentary intention have a clear incentive to misrepresent the position put by small business. The simple fact is that small business is concerned with the present High Court’s interpretation of key concepts in s 46. As that interpretation can be easily compared with the explanatory memorandum and second reading speech given in relation to the present s 46, the question now needing to be addressed is whether the present High Court’s interpretation does justice to the parliament’s intention behind s 46? By undertaking a comparison between the present High Court decisions and the parliamentary intention behind s 46 the clear answer is no. 
Given that the parliamentary intention has been undermined by the present High Court, the question becomes how best to restore that parliamentary intention. NARGA has already put to the Committee the need for statutory definitions of `substantial degree of market power’ and `take advantage of’ in keeping with the parliamentary intention behind those concepts, together with the importance of providing statutory guidance on the issue of purpose under s 46 in keeping with the parliamentary intention behind s 46 as a deterrent against intentional abuses of market power by large and powerful corporations. 
The High Court’s decision in the Rural Press case: Raising the bar for the key concept of `take advantage of’
The High Court’s decision in the Rural Press case is an important one in relation to s 46 for the simple reason that the High Court has used that case to confirm that the key s 46 concept of `take advantage of’ is to be interpreted in accordance with the conclusions the High Court expressed on the concept in its earlier decision in the Melway case.
In a joint majority judgement by Gummow, Hayne and Heydon JJ., their Honours stated that the test to be applied in relation to the concept of `take advantage of’ was that adopted by a majority of the High Court in the Melway case; namely, that the corporation would not be `taking advantage of’ its market power if the corporation could have engaged in the same conduct in the absence of the market power. The High Court majority in the Rural Press case were emphatic that any criticisms of that test must be dismissed:

“52. The Commission's criticism of the Full Federal Court for asking whether Rural Press and Bridge "could" engage in the same conduct in the absence of market power must be rejected. A majority of this Court in Melway Publishing Pty Ltd v Robert Hicks Pty Ltd adopted the same test in saying[39]:

"Bearing in mind that the refusal to supply the respondent was only a manifestation of Melway's distributorship system, the real question was whether, without its market power, Melway could have           maintained its distributorship system". 

The Commission did not demonstrate either that that did not mean what it said, or that what it said should be overruled.”
Thus, the High Court majority in the Rural Press has left no doubt as to the test to be applied in relation to the key s 46 concept of `take advantage of.’ It is now clear that, according to the present High Court, a corporation is not to be considered to be `taking advantage of’ its market power if it is merely engaging in conduct that it could have engaged in in the absence of the market power. The ramifications of the High Court’s decision in relation to the meaning of the key concept of `take advantage of’ are clear: a large and powerful corporation can now defend an allegation that its conduct is in breach of s 46 by simply arguing that it could have engaged in the same conduct in the absence of market power. Given that it is theoretically possible to engage in the same conduct with or without market power, the High Court’s Rural Press case means that anti-competitive conduct engaged in by a large and powerful corporation will not be caught by s 46 if the conduct is of a kind that the corporation could have also engaged in in the absence of market power.
The High Court’s Rural Press decision in relation to the concept of `take advantage of’ gives a large and powerful corporation a simple and complete defence against s 46 allegations. By enabling a corporation to argue that it could have engaged in the same conduct with or without market power, the High Court in the Rural Press case has excluded from the scope of s 46 most, if not all, types of anti-competitive conduct simply because the corporation could have engaged in those same types of conduct in the absence of market power.
In doing so, the High Court has lost sight of the original parliamentary intention behind the concept of `take advantage of.’ Under that original parliamentary intention, the concept of `take advantage of’ was seen as critical to focusing attention on the nature of the conduct and determining whether or not conduct in question was inherently anti-competitive. By failing to do justice to the parliamentary intention behind the concept of `taking advantage of,’ the majority of the High Court in the Rural Press case (as in its earlier decision in the Melway case) has given the concept such a narrow interpretation that a large and powerful corporation engaging in inherently anti-competitive conduct can escape prosecution under s 46 by simply arguing that the conduct was of a kind that it could have also engaged in in the absence of market power.
According to the High Court majority in the Rural Press case, the successful prosecution of a s 46 case required proof that the conduct in question was attributable only to the corporation’s substantial degree of market power. Indeed, the conduct had to be of kind that it was unique to a corporation having a substantial degree of market power. If the corporation could have also engaged in the same conduct in the absence of market power, then the conduct was not unique to a corporation having a substantial degree of market power. It was this uniqueness that the High Court in the Rural Press case was looking for to demonstrate a `taking advantage of’ for the purposes of s 46.

This is a particularly onerous test and made even more onerous by the view of High Court majority in the Rural Press case that a `taking advantage of’ required more than simply proof that the corporation was trying to protect it’s market power:

“51. Conclusion on s 46. The words "take advantage of" … do not encompass conduct which has the purpose of protecting market power, but has no other connection with that market power. … The conduct of "taking advantage of" a thing is not identical with the conduct of protecting that thing. … If a firm with market power has a purpose of protecting it, and a choice of methods by which to do so, one of which involves power distinct from the market power and one of which does not, choice of the method distinct from the market power will prevent a contravention of s 46(1) from occurring even if choice of the other method will entail it.”
Within this context, it is particularly troubling that the High Court majority in the Rural Press case would be suggesting that conduct engaged in for the protection of market power is justifiable provided the conduct in question is of a kind that could have also been engaged in by a corporation lacking market power. The most troubling aspect is that the focus of the High Court majority in the Rural Press case is on the theoretical possibility that the conduct could have also been engaged in in the absence of market power and not the more critical question of whether or not the conduct is inherently anti-competitive in the circumstances. This is clearly at odds with the parliamentary intention behind the concept of `take advantage of.’
In the Rural Press case the making of a threat seeking the withdrawal of a competitor and its product from the market, was not, according to the High Court majority in that case, conduct that was attributable to or “materially facilitated” by the market power of the corporation making the threat. According to the High Court majority the threat could have also been made in the absence of market power (ie the making of the threat was not conduct uniquely attributable to a corporation having a substantial degree of market power) and, in any event, the corporation in question was able to issue the threat not because of the corporation’s market power but because of the “material and organisational assets” at the disposal of that corporation. The High Court majority of Gummow, Hayne and Heydon JJ put their position as follows
 53. The Commission failed to show that the conduct of Rural Press and Bridge was materially facilitated by the market power in giving the threats a significance they would not have had without it. What gave those threats significance was something distinct from market power, namely their material and organisational assets. As the Full Federal Court said, Rural Press and Bridge were in the same position as if they had been new entrants to the Murray Bridge market, lacking market power in it but possessing under-utilised facilities and expertise.”
Under this reasoning, a large and powerful corporation with substantial financial and material resources can engage in intimidatory conduct or, as happened in the Rural Press case, issue a threat seeking the withdrawal of a competitor and its product from the market to the detriment of the competitive process simply because (i) that threat could have been also made by a corporation lacking market power; and (ii) the economic power the corporation has (ie substantial financial and material resources) are not considered by the majority of the High Court as contributing to the corporation’s market power. Clearly, the majority of the High Court in the Rural Press case has failed to recognise that a corporation’s substantial financial and material resources, like a substantial market share, are the very attributes that allow a corporation to act free from competitive constraint and, more critically, to the detriment of the competitive process.
This failure by the majority of the High Court in the Rural Press case to recognise that financial and material resources go to the very heart of a corporation’s ability to act free from competitive constraint can be contrasted with the comprehensive analysis by Kirby J (in his Honour’s minority judgement in the Rural Press case) of the relative market strengths of the corporation making the threat in the Rural Press case and the competitor on the receiving end of that threat:  
“119. The evidence and commercial realism: Here was Waikerie, with its modest regional newspaper the River News, keen to take advantage of potentially new market opportunities arising from the formation of a new and larger local government authority. Waikerie hoped to expand its distribution and to give Rural Press' and Bridge's Standard some competition. Doing so would be for the benefit of readers and advertisers within the given market. Here, on the other hand, was Rural Press, with its numerous subsidiary companies, with net assets of $410 million in 2000, large numbers of regional newspapers and magazines in Australia and overseas and an annual pre-tax profit in 2000 of $99 million, engaged in the threatening conduct found by the primary judge. Mr McAuliffe and Mr Law were well aware of the financial strength of Rural Press. They were clearly conscious of its significant physical and capital resources and profitability, and of the capacity of the Rural Press parties to weather a battle with Waikerie to "persuade" (or bully) the latter out of the notion of competition - an idea which fondly, for a short time, Waikerie had embraced.”
By considering the commercial realities involved in this particular case, Kirby J is clearly in tune with the parliamentary intention behind s 46. Indeed. Kirby J’s analysis is a more sophisticated one than the majority’s in the Rural Press case. Rather than Kirby J, asking, as the majority did, the quite narrow question of whether the corporation “could” have engaged in the same conduct in the absence of market power, Kirby J considered the conduct in the particular context in which it occurred and asked whether in that context the conduct engaged in by the large and powerful corporation was anti-competitive. In doing so, Kirby J noted correctly that the majority judgements in the Rural Press and in the earlier Melway case were contrary not only to the earlier High Court decision in the Queensland Wire case, but also the parliamentary intention behind s 46. The following comments by Kirby J in the Rural Press case reveal a number of limitations and flaws in the majority’s reasoning in both the Rural Press and the Melway cases: 
“120. This Court now holds that the Full Court was correct to reverse the primary judge's decision and to conclude that the conditional threat by Rural Press and Bridge to Waikerie, which caused the latter's competitive dreams to collapse so quickly, happened without Rural Press and Bridge "taking advantage" of their "market power". In the end, this conclusion appears to be explained, in a comparatively short passage of reasoning, essentially by reference to the use by the Full Court of the word "could" and the concurrence of that word with the language employed by the majority of this Court in a cited passage in Melway Publishing Pty Ltd v Robert Hicks Pty Ltd. 

 121. In Melway the same word "could" was employed. I dissented from the reasoning in Melway. I regard that decision as inconsistent with the holding of this Court in Queensland Wire - a decision that has never been overruled.      However, even accepting what was said in Melway, it takes a great leap of legal imagination, in my view, to dispose of the Commission's appeal in this case upon such a narrow, formalistic and substantially verbal ground. 

 122. If, for a moment, this Court turns from the words in judicial reasons to the reality of the pressure brought to bear by Rural Press and Bridge upon Waikerie, illustrated in the evidence adduced before and read by the primary judge in his extended hearing, realism suggests that the effect of that pressure, the speed of its impact and the success of its application to the starry-eyed officers of Waikerie involved "taking advantage" of the market power of Rural Press and Bridge. For a blissful moment Waikerie had conceived itself as entitled to pursue a policy of competition with Rural Press and Bridge. The suggestion that the application by Rural Press and Bridge of their "market power" was causally irrelevant to the swift retreat of Waikerie seems, with every respect, to border on the fanciful. At least it does so if the concept of "taking advantage" of market power is to be understood in the context of a market, ie in an economic and therefore a practical sense. 

 123. A closer examination of the facts found by the primary judge and the reasoning of the Full Court confirms the foregoing impression, based upon a practical assessment of the circumstances of the dealings between the parties which is the way, I believe, that the Act was intended to operate in such cases.”
In short, Kirby J found that (i) the intimidatory conduct or threat in this case stifled competition; (ii) Rural Press did have market power and it was that market power that enabled it to make the threat; and (iii) to conclude as did the majority in the Rural Press case that Rural Press “could” have engaged in the conduct in the absence of market power is to decide the issue in a manner divorced from commercial reality. These findings are revealed in the following comments by Kirby J in the Rural Press case:
“126. The conditional threat from Rural Press and Bridge extinguished any chance of competition. It adversely affected consumers and the competitive process in terms of availability of choice, as it forced the withdrawal of a competitor and its product from the market. Rural Press and Bridge did not, as they were entitled to do, compete in the market on the basis of the price or quality of their product. Rather, they threatened to retaliate in a way that was a clear contravention of s 46. With respect, the result of the analysis in the joint reasons in this Court does not protect or promote competition or the competitive process. It stifles it.
…

129. The Full Court recognised that, had the Murray Bridge regional newspaper market been competitive, Rural Press and Bridge might have lacked the motivation to make the threat that they did. However, acceptance of this fact should have demonstrated that there was no business or economic reason for the conditional threat that Rural Press and Bridge made, if they lacked substantial market power. The primary judge correctly recognised that, absent such "market power", deployed by Rural Press and Bridge in the Murray Bridge market, those companies would not have acted as they did. In making their conditional threats, Rural Press and Bridge were indicating a willingness to forego potential revenue and the expansion of their business. They gave conditional undertakings to Waikerie that they would not expand into the Riverland area in return for a reciprocal undertaking by Waikerie to withdraw from the Murray Bridge market. 

130. If Rural Press and Bridge did not enjoy substantial market power in the Murray Bridge market, they would have faced competitive restraints from other suppliers. Such restraints would have deprived them of any significant benefit from procuring an undertaking from Waikerie to withdraw from the Murray Bridge market. The only way in which the conditional threats made commercial sense, therefore, was because Rural Press and Bridge had enjoyed a near monopoly in the Murray Bridge market and were seeking to restore that monopoly position by taking advantage of their market power. Only this explanation discloses why they were willing to give up an opportunity for expansion because of what they stood to gain by the restoration of their monopoly in the Murray Bridge market. The primary judge was correct to so conclude. The Full Court erred in giving effect to its contrary view.
131. … The joint reasons [by the majority in the Rural Press case] justify the Full Court's opinion on this issue by reference to that Court's application of the criterion of whether Rural Press and Bridge "could" have engaged in the same conduct in the absence of market power. It is here that, citing the passage from Melway where the same verb is used, a conclusion is reached that the Full Court has approached the matter in the correct and legally authorised way. I disagree.

132. The point made for the Commission was that the Full Court in the present case had used the word "could" in the sense of a "mere physical possibility" rather than … considering the impugned conduct by reference to commercial considerations, applied to the facts. As the Commission correctly submitted, there is a great difference between a test of physical possibility and one of commercial likelihood. …
…
134. … It was sufficient to compare what occurred with patterns of commercial behaviour that could be expected in competitive markets and to ask whether the impugned conduct of Rural Press and Bridge in this case departed from such patterns. It was clearly open to the primary judge to conclude as he did. The Full Court erred in substituting a contrary opinion. The Full Court's reasoning cannot be endorsed simply because of the use of the word "could". Truly, that is to permit a relatively minor verbal coalescence to overwhelm the analysis undertaken by the primary judge addressed to the entirety of the conduct of Rural Press and Bridge by reference to the competitive norms to which the Commission properly urged that weight should be given.”
In view of Kirby J’s very compelling and rigorous analysis of the s 46 issues in his Honour’s Rural Press judgement, NARGA would ask that his Honour’s judgement be closely considered by the Committee. Unlike the majority’s very short reasons in the Rural Press case on the issue of `take advantage of’ and their Honour’s very narrow and flawed reasoning on that issue, Kirby J sets out an approach in tune with the parliamentary intention behind s 46. In addition, NARGA asks the Committee to reflect closely on Kirby J’s insightful comments on the impact of the High Court’s decisions in the Boral, Melway and Rural Press cases on the operation of s 46. Those comments reveal the dangers of the majority High Court judgements in those cases and provide further undeniable evidence of the failure of the High Court to do justice to s 46:  

“138. A trilogy and the doctrine of innocent coincidence: This is the third recent decision of this Court (Melway and Boral Besser Masonry Ltd v Australian Competition and Consumer Commission being the other two) in which a      majority has adopted an unduly narrow view of s 46 of the Act. In effect, it has held, in each case, that the established large degree of market power enjoyed by the impugned corporation was merely incidental or coincidental to the anti-competitive consequences found to have occurred. Notwithstanding the proof of market power, the Court has held that the impugned corporations did not directly or indirectly "take advantage" of that power to the disadvantage of competition in the market. 

 139. In my view, the approach taken by the majority is insufficiently attentive to the object of the Act to protect and uphold market competition. It is unduly protective of the depredations of the corporations concerned. It is unrealistic, bordering on ethereal, when the corporate conduct is viewed in its commercial and practical setting. The outcome cripples the effectiveness of s 46 of the Act. It undermines this Court's earlier and more realistic decision in Queensland Wire. The victims are Australian consumers and the competitors who seek to engage in competitive conduct in a naive faith in the protection of the Act. Section 46 might just as well not have been enacted for cases like these where its operation is sorely needed to achieve the purposes of the Act. Judicial lightning strikes thrice. A novel doctrine of innocent coincidence prevails. Effective anti-competitive threats can be made without the redress which s 46 appears to promise. Once again I dissent.”
NARGA commends Kirby J’s powerful insights as to the impact of the present High Court’s decisions on s 46 to the Committee and submit that they provide some of the strongest and most compelling evidence for the urgent need to amend s 46 to restore the parliamentary intention behind this critical element of Australian competition law.  

The combined impact of the High Court’s decisions in the Rural Press, Melway and Boral cases: Raising the bar for victims of unilateral abuses of market power by large and powerful corporations
The urgency of the need to amend s 46 to restore the parliamentary intention behind s 46 is further supported by the now undeniable reality that the majority of the High Court in the Rural Press, Melway and Boral cases has set the bar for successful s 46 prosecution at such heights that a victim of abuses of market power by a large and powerful corporation is unlikely, if ever, to be able to mount a s 46 case. The need to demonstrate that a corporation can raise prices without losing custom or to act totally or almost totally without competitive constraint means that it is only monopolists or near monopolists that are likely to be considered by the majority of the High Court to have a substantial degree of market power for the purposes of s 46. This approach by the High Court majority in the Boral case is clearly contrary to the parliamentary intention behind the concept and means that a victim of anti-competitive conduct by a large and powerful oligopolist will have no recourse under s 46. The narrow interpretation of the key concept of a `substantial degree of market power’ by the High Court majority in the Boral case means that victims of abuses of market power by a large and powerful corporation are being denied access to the Courts to argue the anti-competitive nature of conduct engaged in by that large and powerful corporation. Indeed, the majority of the High Court has failed to recognise that it is not only monopolists or near monopolists that can engage in conduct detrimental to competition. That large and powerful oligopolists can also engage in such anti-competitive conduct was the very reason that parliament enacted the present s 46. That parliamentary intention has not been recognised by the majority of the High Court and it is imperative in the interests of justice and access to the Courts that s 46 be amended to extend to large and powerful oligopolists intent on engaging in inherently anti-competitive conduct.

Not only does s 46 need to extend as originally intended to large and powerful oligopolists, but it also needs to cover recognised forms of anti-competitive conduct in keeping with the parliamentary intention behind the concept of `take advantage of.’ At present, a victim of an abuse of market power by a large and powerful corporation is required to establish that the conduct engaged in by the corporation was unique to its market power. According to the Rural Press and Melway cases a victim of anti-competitive conduct will again not be able to rely on s 46 if the conduct engaged in by the large and powerful corporation was of a kind that the corporation could have engaged in the conduct in the absence of market power. This extremely narrow interpretation of the key concept of `take advantage of’ places an extremely onerous hurdle in the way of a party seeking to rely on s 46 for redress against abuses of market power by a large and powerful corporation. 
The combined impact of the High Court’s decisions in the Rural Press, Melway and Boral cases: Raising the bar for ACCC enforcement of s 46
While the victims of abuses of market power by a large and powerful corporation face the two very difficult hurdles arising from the High Court’s failure to interpret the key s 46 concepts of `substantial degree of market power’ and `take advantage of’ in keeping with the parliamentary intention behind those concepts, it is clear that the ACCC also faces those hurdles. This has significant ramifications for the enforcement of s 46, particularly given that the ACCC is likely to be the only party able to afford to bring a s 46 case. Indeed, given the substantial costs of bringing a s 46 case, victims of abuses of market power by a large and powerful corporation are, quite apart from the legal hurdles placed in their way by the High Court, unlikely to start s 46 proceedings against a large and powerful corporation engaging in anti-competitive conduct.
NARGA is particularly concerned that, because of the High Court’s narrow interpretation of key concepts in s 46, the ACCC has been compelled to drop a number of s 46 cases. Indeed, the ACCC during its appearance as part of the Senate Economics Legislation Committee’s Consideration of Budget Estimates on 5 June 2003 stated that following the Boral case it had discontinued 4 out of 15 cases on s 46. More recently, the ACCC has discontinued its s 46 case against Qantas. In its media release dated 21 November 2003 announcing the discontinuance of the case, the ACCC stated that `like all section 46 [misuse of market power] cases, final resolution in the courts of this matter would have been extremely difficult, lengthy and expensive.’ Clearly, the cost of running s 46 and the state of the law on s 46 have become key concerns for the ACCC.
 
The High Court’s narrow interpretation of s 46: Broader implications
In view of the above analysis of the current issues surrounding the interpretation and enforcement of s 46, NARGA is gravely concerned that the present High Court is failing to do justice to parliamentary intention behind s 46 and, as a result, s 46 is now an ineffective deterrent against abuses of market power by large and powerful corporations. Not only are victims of anti-competitive conduct by large and powerful corporations being denied access to s 46 by the High Court’s extremely narrow interpretation of key s 46 concepts, the ACCC’s enforcement of s 46 is now also being severely impacted upon by that extremely narrow interpretation of s 46 to the detriment of competition and Australian consumers.






