PAGE  
55

Senate Economics References Committee
Inquiry into the effectiveness of the Trade Practices Act 1974
in protecting small business

Supplementary Submission No. 1
by the
National Association of Retail Grocers of Australia
October 2003
PO Box W245 Westfield

Parramatta NSW 2150

Phone:  (02) 9806 1915

Fax:  (02) 9806 1910
Senate Economics References Committee

Inquiry into the effectiveness of the Trade Practices Act 1974
in protecting small business

NARGA SUPPLEMENTARY SUBMISSION No. 1
EXECUTIVE SUMMARY

In this supplementary submission NARGA has outlined the legislative history of s 46 and, in particular, has clearly identified the parliamentary intention behind the existing s 46. Having outlined that parliamentary intention, the Submission proceeds to consider how that intention has been undermined by the High Court in its recent decisions in Boral Besser Masonry Limited (now Boral Masonry Ltd) v. ACCC [2003] HCA 5 (7 February 2003) and Melway Publishing Pty Ltd v Robert Hicks Pty Ltd [2001] HCA 13 (15 March 2001).
The High Court’s undermining of the parliamentary intention behind s 46 is confirmed by an assessment of a number Federal Court decisions handed down following the High Court’s decision in the Boral case. These subsequent Federal Court decisions reveal that the High Court’s narrow interpretation of key concepts in s 46 has now essentially been adopted by members of the Federal Court. There remains no doubt that the High Court’s interpretation of s 46 means that the s 46 is, contrary to the clear parliamentary intention, now effectively confined to monopolists, near monopolists or those corporations in a controlling or dominant position in a market. In short, under the High Court’s extremely narrow approach, the existing s 46 is now ineffective in dealing with abuses of market power by large and powerful oligopolists. In view of the High Court’s clear undermining of the parliamentary intention behind s 46 it is now up to Parliament to restore that intention by providing clear statutory definitions or guidance on key s 46 concepts.
This supplementary submission is divided into three sections:

Section One: Legislative history of s 46
Section Two: Review of the High Court’s decisions in the Boral and Melway cases
Section Three: Review of Federal Court decisions handed down following the High Court’s decision in the Boral case
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SECTION ONE:

 Legislative history of s 46
The original s 46 as a prohibition against monopolization by those corporations in a controlling position

As originally enacted in 1974, s 46 of the Act applied only to corporations in a controlling position in a market. Such corporations were prohibited from taking advantage of their controlling position in any of the ways set out in the original s 46(1)(a),(b) or (c). Interestingly, the original s 46 made no express reference to a need to demonstrate a purpose element, but rather required that the corporation (i) be in `a position substantially to control a market for goods or services,’ and (ii) `take advantage’ of the power in a way set out in the original s 46(1)(a),(b) or (c):

“46. Monopolization

(1) A corporation that is in a position substantially to control a market for goods or services shall not take advantage of the power in relation to that market that it has by virtue of being in that position-

(a) to eliminate or substantially to damage a competitor in that market or in another market;

(b) to prevent the entry of a person into that market or into another market; or

(c) to deter or prevent a person from engaging in competitive behaviour in that market or in another market.

(2) For the purposes of this section, a corporation shall be deemed to be in a position substantially to control a market for goods or services if that corporation and any related corporation or related corporations are together in a position substantially to control that market.

(3) For the purposes of this section, a reference to a corporation being in a position substantially to control a market for goods or services includes a reference to a corporation which, by reason of its share of the market, or of its share of the market combined with availability of technical knowledge, raw materials or capital, has the power to determine the prices, or control the production or distribution, of a substantial part of the goods or services in that market.

(4) This section does not prevent a corporation from-

(a) engaging, during the period of 4 months immediately following the date fixed under sub-section 2 (3), in conduct that is of a kind referred to in sub-section 45 (2) or 47 (1) but to which that sub-section does not apply by reason of the fact that the conduct is engaged in before the expiration of that period; or

(b) engaging, after the expiration of that period, in conduct that does not constitute a contravention of any of the following sections, namely, sections 45, 47 and 50, by reason that an authorization is in force in respect of the conduct or by reason of the operation of section 92, 93 or 94.”

Apart from the issue of purpose, the original s 46 is clearly distinguishable from the existing s 46 by its application to only those corporations being in `a position substantially to control a market for goods or services.’ Indeed, in view of the original s 46(3) there can be no doubt that the original s 46 presented a very high threshold focusing on the corporation’s ability to determine prices, or control the production or distribution of a substantial part of the goods or services in that market. Significantly, the original s 46(3) also reveals that such an ability to determine price or control production was seen as a reflection of the corporation market share, either on its own or combined with the corporation’s access to technical knowledge, raw materials or capital.

Clearly, the original s 46 was concerned to cover those corporations that could act independently and, in particular, that could act totally or almost totally without competitive constraint. This is readily apparent from the reference in the original s 46 to the corporation’s ability to `control’ or `determine’ – concepts that suggest monopoly power or dominance of a market. Indeed, the ability to determine prices or control production in a market is undoubtedly linked to the corporation’s ability to act unilaterally or essentially free from any competitive constraint. Unless the corporation can act unilaterally or essentially free from any competitive constraint, it will not ordinarily be able to determine prices or control production in a market. It is this total or almost total absence of competitive constraint that gives the corporation the necessary freedom of action to determine prices or control production in a market. In short, to come within the original s 46 proof was required of the corporation ability to act totally or almost totally unconstrained by competitors, a very high threshold typically equated with monopoly power.

With the emphasis on total or almost total absence of competitive constraint, the original s 46 applied effectively only to corporations that were monopolists or near monopolists. Such corporations were defined by the original s 46 as those having such an overwhelming share of the market and/or such access to technical knowledge, raw materials or capital that they had the requisite controlling position in the market. It is particularly noteworthy that the original s 46 viewed market share as a very important criterion in assessing whether or not the corporation was in a position to control a market for goods or services. Either the corporation’s market share was at such a level that it lacked effective competitors, or the corporation’s market share when combined with its technical skill, control over resources or access to capital ensured that it again lacked any effective competitors. In both instances, the corporation’s market share was central to whether or not the corporation came within the original s 46 and, in particular, whether it lacked effective competitors.

In some cases the corporation’s market share alone would be considered decisive in placing the corporation in a position to control a market. In those cases, the corporation’s monopoly or near monopoly status arose from its overpowering market share. In other cases, the monopoly power arose through the combined impact of the corporation’s market share and the other internal advantages it possessed. Thus, while market share was an essential factor in bringing a corporation within the original s 46, there was an express recognition that internal advantages possessed by a corporation, such as those relating to the technical skill, control over resources or access to capital, could also give it monopoly power or the ability to act totally or almost totally without competitive constraint.

Overall, therefore, the original s 46 was intended to apply to monopolists or near monopolists as defined by reference to a corporation being in a position to control a market for goods or services as a result of its market share and/or other internal advantages enabling them act totally or almost totally without constraint. This concern with monopolists was emphasized in the Second Reading Speech on the Trade Practices Bill 1974 delivered by Senator Murphy (Australia, Senate, Hansard, 30 July 1974, p 544):
“Monopolisation is defined in clause 46 … The clause covers various forms of conduct by a monopolist against his competitors or would-be competitors. A monopolist for this purpose is a person who substantially controls a market.”

The references to `monopolization’ and to a `monopolist’ leave no doubt as to the intended ambit of the original s 46. Of course, once within the ambit of the original s 46, the question arose as to what conduct of a monopolist was prohibited by the provision. On this issue, Senator Murphy was quite emphatic (Australia, Senate, Hansard, 30 July 1974, p 544):
“Clause 46 … makes it clear that it does not prevent normal competition by enterprises that are big by, for example, their taking advantage of economies of scale or making full use of such skills as they have; the provision will prohibit an enterprise which is in a position to control a market from taking advantage of its market power to eliminate or injure its competitors.

The provision will not apply merely because a person who is in a position to control a market engages in conduct within one of the classes set out in the clause. It will be necessary for the application of the clause that, in engaging in such conduct, the person concerned is taking advantage of the power that he has by virtue of being in a position to control the market. For example, a person in a position to control a market might use his power as a dominant purchaser of goods to cause a supplier of those goods to refuse to supply them to a competitor of the first mentioned person – thereby excluding him from competing effectively. In such circumstances, the dominant person has improperly taken advantage of his power.”

According to Senator Murphy not all conduct engaged in by corporation in a controlling position would have been prohibited under the original s 46. Indeed, even if the conduct fell within one of the paragraphs set out in the original s 46(1)(a),(b) or (c), there would only have been a breach of the original s 46 where the conduct represented an `improper’ taking advantage of the corporation’s power. 

Senator Murphy again distinguished between a proper and an improper taking advantage of monopoly power when clause 46 of the Trade Practices Bill came up for consideration during the Committee stage (Australia, Senate, Hansard, 14 August 1974, p 923):

“The provision is not directed at size as such. It is confined to the conduct by which a monopolist uses the market power he derives from his size against the competitive position of competitors or would-be competitors – for example, by inducing a supplier or customer who is dependent upon him not to deal with a competitor, or by predatory prices. A monopolist is not prevented from competing as well as he is able- for example, by taking advantage of economies of scale, developing new products or otherwise making full use of such skills as he has or protecting his patent rights in respect of an invention. In doing these things he is not taking advantage of his market power.”

Interestingly, Senator Murphy appears to view the issue of `take advantage’ as critical to the question of whether or not there would have been a breach of the original s 46. Indeed, Senator Murphy repeatedly focuses on whether or not there has been a taking advantage of the monopolist’s market power and, in particular, on seeking to distinguish between a proper and improper use or taking advantage of that power. Within this context, it is the engaging in conduct that is anti-competitive in nature that gives rise to an improper taking advantage of monopolist’s market power. For example, predatory pricing was specifically identified as one such improper taking advantage by Senator Murphy. In contrast, merely engaging in conduct that reflected the corporation’s own skills or efficiencies was not an improper taking advantage of the corporation’s market power and, therefore not a breach of the original s 46. On this view, a corporation using the economies of scale it enjoyed to offer lower prices than those of a competitor would not have been a breach of the original s 46 as those lower prices were explicable by reference to the corporation’s own skills or efficiencies.

By emphasizing the distinction between the `proper’ and `improper’ use of the monopoly power, Senator Murphy was seeking to distinguish between conduct that was, by its very nature, anti-competitive and conduct that simply reflected the corporation’s internal skills and efficiencies. Clearly, the concept of `take advantage’ required an assessment to be made of the conduct being engaged in by the corporation. Was the conduct by its very nature anti-competitive or was the corporation using its internal advantages in a pro-competitive manner? In such circumstances, the focus of the original s 46 could be said to be on the particular conduct being engaged in by the corporation in a controlling position and whether the conduct was by its very nature anti-competitive. Not all conduct engaged in by the corporation in a controlling position was a breach of the original s 46. It was only that conduct that was by its very nature anti-competitive that was prohibited. In identifying such prohibited conduct an objective assessment needed to be made of the conduct in question to determine if the corporation was merely using its internal skills and efficiencies or whether it is undermining the competitive process by engaging in conduct that was inherently anti-competitive.

Finally, on the issue of intention, it is interesting to note that Senator Murphy opposed attempts by the opposition during the Committee stage to amend clause 46 by inserting an additional requirement in relation to whether the corporation had acted `wilfully.’ To Senator Murphy the insertion of the word `wifully’ would introduce another, unnecessary element of proof (Australia, Senate, Hansard, 14 August 1974, p 923):

“We oppose the amendment on the ground that it merely adds another element of proof. It is an element of proof which is quite unnecessary having regard to the elements already required to be proved; for example the need to show that the monopolist has taken advantage of his power to control the market – not merely that he has it but that he has taken advantage of it.”

Clearly, Senator Murphy was relying on the concept of `take advantage’ to ensure that the monopolist or the near monopolist was only caught by the original s 46 where it engaged in conduct that was by its very nature anti-competitive. It would have nothing to fear from the provision if it was merely using to the best possible advantage any internal advantages it possessed.

From the above discussion, it is readily apparent that the following points can be made regarding the original s 46:

· The provision focused corporations having a very high level of market power. In short, corporations having monopoly power or the ability to act totally or almost totally without competitive constraint. Within this context, the corporation must have been in a position to act totally or almost totally without competitive constraint in the setting of prices or controlling production. In other words, it was necessary to demonstrate that the corporation enjoyed total or almost total freedom of action in the setting of prices or in relation to the production or distribution of goods or services;

· The provision’s reference to corporations in a controlling position in a market or in a position to determine prices or control production or distribution of goods or services in a market ensured that the threshold for the provision’s application was set at a very high level, thereby effectively restricting the provision to monopolists or near monopolists;

· In assessing whether or not a corporation was in a controlling position in a market, attention was to be focused on market share and/or other advantages possessed by corporation that gave it the ability to act totally or almost totally without competitive constraint;

· In contrast to other provisions in Part IV of the Act, the original s 46 did not expressly identify the types of anti-competitive conduct prohibited by the provision. Rather the provision prohibited a `taking advantage’ of the corporation’s market power. It was the concept of `take advantage’ that defined the types of conduct that were prohibited under the original provision;

· Not all conduct engaged in by a corporation in a controlling position was prohibited by the provision. It was only conduct that represented an improper use or taking advantage of the corporation’s power that was prohibited;

· In these circumstances, the concept of `take advantage’ was intended to focus attention on the use to which the market power was being put and, in particular, the nature of the conduct being engaged in by the corporation. Was the market power being used legitimately to engage in conduct reflecting the corporation’s internal advantages or was it being used improperly to engage in conduct that was by its very nature anti-competitive? The provision was not concerned with the possession of market power, but rather how the market power was used. Thus, if the corporation was merely passing onto consumers the benefits of, for example, its economies of scale, it would, given the conduct’s pro-competitive nature, be legitimately taking advantage of or using its market power. If, however, the corporation was using the market power to price below cost, then it would, given the conduct’s inherent anti-competitive nature, be improperly taking advantage or using its market power. Clearly, there was a recognition that not all conduct engaged in by a corporation having monopoly or near monopoly power was anti-competitive. In short, under the original s 46 the concept of `take advantage’ was intended to be the mechanism for distinguishing between conduct involving a legitimate pro-competitive use of the internal advantages (i.e. skills and efficiencies) enjoyed by the corporation, and that conduct representing an improper anti-competitive use of the market power. As the particular nature of the conduct being engaged in by the corporation was at the heart of the issue, the concept of `take advantage’ in the original provision required an objective assessment to be made of the nature of the conduct being engaged in by the corporation; and,

· There was no express purpose element in the original provision. Senator Murphy considered that the concept of `take advantage,’ with its emphasis on distinguishing between the proper and improper use of market power, provided sufficient safeguard against the provision having an application wider than that intended. In short, if following an objective assessment of the conduct it was found to be by its very nature anti-competitive rather than a mere use of the corporation’s internal advantages, then the conduct was prohibited.

Overall, therefore, the original s 46 was intended to operate as a tightly focused provision preventing a corporation with a controlling position in a market from engaging in conduct that was by its very nature anti-competitive by reference to one of the paragraphs set out in the original s 46(1)(a),(b) or (c). Not only was there a need to show that corporation enjoyed a very high level of market power, but there was also a need to point to conduct that was by its very nature anti-competitive, an issue that required an objective assessment to be made of the conduct being engaged in by the corporation. 
Swanson Committee – the original s 46 under review

As part of its review of the Act, the Swanson Committee (Trade Practices Act Review Committee, Report to the Minister for Business and Consumer Affairs, August 1976 (AGPS, Canberra, 1976)) reviewed the operation of the original s 46. A key issue considered by the Committee was whether s 46 should require an element of intent. In particular, a majority of submissions to the Committee asked that the Committee recommend that it be made clear within s 46 that intent was a prerequisite to the section’s contravention. While the Committee felt that the phrase `take advantage’ when read with the word `to’ at the beginning of each of the paragraphs of subsection (1) imported an element of intent, the Committee recommended that in the interests of putting the issue beyond doubt that the word `to’ in each paragraph be replaced with an express reference to purpose. Interestingly, the Committee preferred this option to the insertion of such words as `wilfully’ as the Committee believed that such words would have given a narrower interpretation of the element of intent as the Committee considered appropriate.

On the issue of whether any insertion of a purpose element would require proof of that purpose having been achieved, the Committee noted that `the rationale of the section would be largely negated if a contravention required proof that one of the matters in paragraphs (a)(b) or (c) had occurred.’ In particular, the Committee stated that it would hardly be appropriate to allow the conduct to be stopped only after the damage had occurred. Accordingly, the Committee took the view that it should be possible to stop the conduct without proof that the conduct had already achieved its object.

The Committee also received submissions expressing concern that a monopolist who invested in new capital plant and equipment might be regarding as being in breach of the section. While the Committee conceded that cases of `predatory investment’ would be rare, the Committee felt that it was `desirable’ to ensure that s 46 was not used as an excuse for a failure to invest. Thus, the Committee recommended that any doubt be removed by making it clear that a breach of s 46 did not occur by reason only of investment in new capital plant and equipment.

Overall, the Committee noted that the submissions it received reflected a general acceptance of (i) the way the Trade Practices Act was then dealing with monopoly power and (ii) that s 46 was not directed at the creation and continued existence of monopolies, but rather was concerned to prevent the abuse by monopolies of their power towards competitors. Not surprisingly, the Committee, having considered that the then system for dealing with monopolies was `most’ suitable, made only limited recommendations for changes to the original s 46. What recommendations it did make were motivated by a desire to clarify the operation of the section. Indeed, it is particularly noteworthy that the Committee did not hesitate in making recommendations where it felt that such changes would clarify the intention behind the provision as it then stood.

The original s 46 as amended by Trade Practices Amendment Act 1977 (Cth) – clarifying the monopolization approach
Following the review of the original s 46 by the Swanson Committee, the provision was amended in a number of significant ways. The key changes related to (i) the insertion of an express purpose element with respect to establishing a breach of the provision, (ii) the express application of the provision to a corporation substantially controlling a market as either a supplier or an acquirer, and (iii) the insertion of an exemption from the provision in relation to corporation’s acquisition of plant and equipment: 

“Monopolization.

46. (1) A corporation that is in a position substantially to control a market for goods or services shall not take advantage of the power in relation to that market that it has by virtue of being in that position for the purpose of-

(a) eliminating or substantially damaging a person, being a competitor in that market or in any other market of the corporation or of a body corporate related to the corporation;

(b) preventing the entry of a person into that market or into any other market; or

(c) deterring or preventing a person from engaging in competitive conduct in that market or in any other market.

(2) If-

(a) a body corporate that is related to a corporation is, or two or more bodies corporate each of which is related to the one corporation together are, in a position substantially to control a market for goods or services; or

(b)  a corporation, and a body corporate that is, or two or more bodies corporate each of which is, related to that corporation, together are in a position substantially to control a market for goods or services, the corporation shall be deemed for the purposes of this section to be in a position substantially to control that market.

(3) A reference in this section to a corporation or other body corporate being in a position substantially to control a market for goods or services includes a reference to a corporation or other body corporate, as the case may be, having, by reason of its share of the market, or its share of the market combined with the availability to it of technical knowledge, raw materials or capital, the power to determine the prices, or control the production or distribution, of a substantial part of the goods or services in that market.

(4) A reference in this section to substantially controlling a market for goods or services shall be construed as a reference to substantially controlling such a market either as a supplier or as an acquirer of goods or services in that market.

(5) Without extending by implication the meaning of sub-section (1), a corporation shall not be taken to contravene that sub-section by reason only that it acquires plant or equipment.

(6) This section does not prevent a corporation from engaging in conduct that does not constitute a contravention of any of the following sections, namely, sections 45, 45B, 47 and 50, by reason that an authorization is in force or by reason of the operation of section 93.”

Significantly, the concerns of the Swanson Committee in relation to the possibility of s 46 having the unintended consequence of preventing the acquisition of plant or equipment were accepted and acted upon. Clearly, this reflects an acceptance of the proposition that legislative intervention is justifiable if the operation of a provision has unintended consequences or is not clear in its application.

The Blunt Committee

During the course of 1979 the Blunt Committee (Trade Practices Consultative Committee, Small Business and the Trade Practices Act, December 1979 (AGPS, Canberra, 1979)) undertook its review of the Act and of s 46 as amended in 1977. On this occasion, however, the Committee’s deliberations focused on the relationship between the competition provisions of the Trade Practices Act and small business. In this regard, the Committee (at p 67 of the Report) viewed s 46 as the key provision preventing abuses of market power towards smaller competitors:

“… the primary thrust of the competition provisions of the Act should be towards efficiency. However, there should be protection of small firms from the predatory conduct of other firms with any substantial degree of market power to support such conduct, irrespective of their size. Whilst small business preservation is not necessarily a desirable economic end in itself it may well be desirable for social, economic or political reasons. Without some protection firms possessing substantial market power may well be able to insulate themselves from competition from smaller firms by driving them from markets or by preventing them from entering markets. The diminution of competition consequent upon small businesses being denied the opportunity to compete may well work, in the long term, against efficiency because the firms with market power would eventually be free of the disciplines of the market place.

Small firms are an important source of innovation; indeed experience overseas and in Australia has shown that small firms are often more innovative than larger firms. Small firms should not be prevented from entering markets or expanding. They should not be at risk of being blocked or driven out by existing firms. Existing firms should not be able to freeze market forces and to arrest structural adjustment by removing firms they find troublesome. Small firms are vital source of competition and keep large firms “on their toes.” It is obviously public policy that they should not be removed from the market place by the predatory abuse of economic power.”

In particular, the Committee emphasized the economic benefits of preventing those firms with substantial market power from being able to use that power to drive out competitors that were seen as `troublesome’ in terms of providing unwanted competitive pressure. Clearly, the Committee was mindful of how predatory conduct by large and powerful firms could be detrimental to competition in the market place and, ultimately, to Australia’s economic well-being. In particular, the Committee recognized the real risk that large and powerful corporations may be tempted to use or exercise their market power to free themselves of the disciplines placed upon them by competition in the market. Not surprisingly, the Committee saw smaller efficient competitors as an integral part of the competitive process.

Having set out what the Committee saw as the rationale for s 46, the Committee recommended two key changes to the section. The first of these involved the Committee’s recommendation to change the threshold test under s 46 from the original requirement that a corporation be `in a position substantially to control a market for goods or services’ to a new requirement covering a corporation `that has a substantial degree of market power.’ According to the Committee such a change would make the thrust of the section clearer in that victimized smaller firms would be better able to use the section in preventing predatory conduct directed against them by large and powerful firms. The Committee had been prompted to make this recommendation in view of the clear impression on its part that the original s 46 was being interpreted as only prohibiting intentional conduct by the market leader. Indeed, the Committee was concerned that if such an interpretation was correct, then s 46 as it then stood would not be effective in curtailing the predatory actions of other powerful firms in a market towards smaller firms. Accordingly, the Committee recommended the insertion of the concept of a substantial degree of power in a market as a way of dealing with the predatory conduct of a wider class of the more powerful firms in a market.

While the Committee recommended that the purpose element be retained as a safeguard against inadvertent conduct being caught by the section, the Committee did recommend that the concept of `take advantage’ be replaced with the word `use.’ In doing so, the Committee took the view that the concept of `take advantage’ related to the use or exercise of market power and, therefore, felt that its recommendation to substitute the word `use’ in place of `take advantage’ would make this clear. The Committee believed that the concept of take advantage was there to focus attention on anti-competitive conduct involving the use or exercise of substantial market power, rather than conduct merely reflecting economies of scale or other internal efficiencies enjoyed by the large firm.

In conclusion the Committee stated that its recommendations were designed to prevent conduct engaged in by any firm having a substantial degree of market power with the purpose of eliminating competitors or preventing entry. The Committee believed that its recommendations, if accepted, would make it clear that s 46 prohibited certain predatory conduct which was objectionable to small business, without derogating from the thrust of competition which the Act sought to preserve.

The Green Paper Proposals

Following the Blunt Committee Report the then new Federal Labor Government prepared a `Green Paper’ (The Trade Practices Act: Proposals for Change (AGPS, Canberra, 1984)) outlining possible reforms to the Act. This Green paper was circulated for public discussion during 1984 and contained two key reforms to s 46. Of these, the proposal on lowering the threshold test to one covering a corporation having a substantial degree of market power was of particular significance as it was seen as being necessary to cover a wider range of large and powerful corporations capable of abusing their market power to the detriment of competition than was the case under the original s 46:

“25. In its present form, section 46 does not prevent the predatory or anti-competitive conduct identified in paragraphs 46(1)(a)-(c) unless the corporation engaging in that conduct is in a position substantially to control the relevant market. It is widely acknowledged that this test is a most rigorous one if strictly applied and that, as a result, the section has no application except to a few very powerful corporations with the requisite market control. In TPC v Ansett Transport Industries (Operations) Pty Ltd (1978) 20 ALR 31 (the Ansett-Avis Case), a case concerned with section 50, the Court ruled that: “the word `dominate’ is to be construed as something less than `control.’ [Dominate] is to be construed in its ordinary sense of having a commanding influence on” (emphasis added). By analogy, the control test in section 46 may require something more than commanding influence on the market before the section comes into operation.

26. It is also widely accepted that there are many corporations with a substantial degree of market power – but which could not be said to be in “substantial control” of the market – which engage in conduct falling into one or more of the three categories in paragraphs 46(1)(a)-(c). Each of these categories identifies conduct which runs counter to the fundamental principle of the Trade Practices Act, that of preserving and promoting competition. Given the fundamentally anti-competitive nature of such conduct, it is necessary that the threshold test in the section be lowered, so that corporations with a sufficient degree of market power to seriously harm or exclude competitors and which abuse their market power in that way will attract the operation of the section. Accordingly [the proposal] would amend the section to cover predatory conduct by a corporation which has a substantial degree of market power.”

Clearly, the Green Paper took the view that the threshold test under the original s 46 was so high that very few corporations would be covered by the section. Given that s 46 was the only section under the Act dealing with unilateral predatory conduct or abuses of market power, it was considered vital that it should extend beyond just monopolists, near monopolists or those corporations in a controlling position in the market. Indeed, the Green Paper firmly projected the belief that s 46 should extend to cover all those large and powerful corporations that were, because of their market power, in a position to undermine the competitive process. In short, the Green Paper was adding to the general concerns regarding the threshold test, and, in particular, the concerns that had already been expressed by the Blunt Committee.

The Green Paper, however, went further and also expressed concerns about the difficulties associated with the purpose element:

“28. There have been difficulties arising from the term “purpose” in existing section 46. It has introduced a highly subjective element into the operation of the provision. This difficulty is especially the case where it is necessary to prove the mental state of a corporation. … There may be circumstances where a corporation “takes advantage” of its power in the market to produce immediate and severe anticompetitive consequences. It is thus necessary for the section to apply where those consequences can be established.”

While the insertion of effects test as an alternative to proving purpose was recommended in the Green Paper, it ultimately did not to find favour. Nevertheless, the Green Paper did provide further evidence that the purpose element was seen as a particular challenge for those seeking to bring s 46 cases and, therefore, was an issue requiring attention. 

The existing s 46 as a prohibition against corporations abusing their substantial degree of power in a market

Following consideration of the Green Paper Proposals and the responses received on those proposals, s 46 was amended to its existing form. Needless to say, the key changes made by the Trade Practices Revision Bill 1986, were (i) the replacement of the threshold test of a corporation being in a position to substantially to control a market to one of the corporation having a substantial degree of power in a market; (ii) a new subsection (3) dealing with the issue of competitive constraint; and (iii) a new subsection (7) dealing with the drawing of inferences in relation to purpose:

 46. Misuse of market power

(1) A corporation that has a substantial degree of power in a market shall not take advantage of that power for the purpose of: 

(a) eliminating or substantially damaging a competitor of the corporation or of a body corporate that is related to the corporation in that or any other market;

(b) preventing the entry of a person into that or any other market; or

(c) deterring or preventing a person from engaging in competitive conduct in that or any other market.

(1A) For the purposes of subsection (1):

(a) the reference in paragraph (1)(a) to a competitor includes a reference to competitors generally, or to a particular class or classes of competitors; and

(b) the reference in paragraphs (1)(b) and (c) to a person includes a reference to persons generally, or to a particular class or classes of persons.

(2) If: 

(a) a body corporate that is related to a corporation has, or 2 or more bodies corporate each of which is related to the one corporation together have, a substantial degree of power in a market; or

(b) a corporation and a body corporate that is, or a corporation and 2 or more bodies corporate each of which is, related to that corporation, together have a substantial degree of power in a market;

the corporation shall be taken for the purposes of this section to have a substantial degree of power in that market.

(3) In determining for the purposes of this section the degree of power that a body corporate or bodies corporate has or have in a market, the Court shall have regard to the extent to which the conduct of the body corporate or of any of those bodies corporate in that market is constrained by the conduct of:

(a) competitors, or potential competitors, of the body corporate or of any of those bodies corporate in that market; or

(b) persons to whom or from whom the body corporate or any of those bodies corporate supplies or acquires goods or services in that market.

(4) In this section: 

(a) a reference to power is a reference to market power;

(b) a reference to a market is a reference to a market for goods or services;

and

(c) a reference to power in relation to, or to conduct in, a market is a reference to power, or to conduct, in that market either as a supplier or as an acquirer of goods or services in that market.

(5) Without extending by implication the meaning of subsection (1), a corporation shall not be taken to contravene that subsection by reason only that it acquires plant or equipment.

(6) This section does not prevent a corporation from engaging in conduct that does not constitute a contravention of any of the following sections, namely, sections 45, 45B, 47 and 50, by reason that an authorization is in force or by reason of the operation of section 93.

(7) Without in any way limiting the manner in which the purpose of a person may be established for the purposes of any other provision of this Act, a corporation may be taken to have taken advantage of its power for a purpose referred to in subsection (1) notwithstanding that, after all the evidence has been considered, the existence of that purpose is ascertainable only by inference from the conduct of the corporation or of any other person or from other relevant circumstances.”

With the 1986 amendments implementing significant changes to s 46, it is important to understand the intention behind those amendments. A valuable starting point is provided by the second reading speech delivered by the then Attorney-General, the Hon. Mr Lionel Bowen. In that speech, Mr Bowen emphasized the importance of an effective s 46 (See Australia, House of Reps, Hansard, 19 March 1986, p 1626):

“A competitive economy requires an appropriate mix of efficient businesses, both large and small. Whilst large enterprises may frequently have advantages of economies of scale, there are many occasions when large size does not of itself mean greater efficiency. However, a large enterprise may be able to exercise enormous market power, either as buyer or seller, to the detriment of its competitors and the competitive process. Accordingly an effective provision controlling misuse of market power is most important to ensure that small businesses are given a measure of protection from the predatory actions of powerful competitors. Unfortunately, section 46 as presently drafted has proved of quite limited effectiveness in achieving that result, principally because the section applies only to monopolists or those with overwhelming market dominance. Even in those cases, it has been extremely difficult for a plaintiff to establish the requisite predatory purpose on the part of the defendant corporation.” 
Within this context, Mr Bowen viewed the lowering of the threshold under s 46 as being necessary for making s 46 more effective:

“The amendments … are designed to make section 46 much more effective. The test for the application of the section is to be reduced from that of a corporation being in a position substantially to control a market to a test of whether a corporation has a substantial degree of market power. As well as monopolists, section 46 will now apply to major participants in an oligopolistic market and in some cases, to a leading firm in a less concentrated market. The amendment will also make it clear that the court can infer the requisite predatory purpose from the conduct of the corporation or from the surrounding circumstances. Section 46 in its proposed form, which will be described as misuse of market power rather than monopolisation, is not aimed at size or at competitive behaviour as such of strong businesses. What is being aimed at is the misuse by a business of its market power. Examples of misuse of market power may include in certain circumstances, predatory pricing or refusal to supply.”

The Mr Bowen comments are confirmed in the Explanatory Memorandum accompanying the Trade Practices Revision Bill 1986. Indeed, the Explanatory Memorandum provides valuable guidance on all three key elements of s 46.

On the intended meaning of the new threshold test of a substantial degree of power in a market, the Explanatory Memorandum relevantly noted:
37. The test of whether a corporation has `a substantial degree of power in a market’ is substituted for the previous test of a corporation `being in a position substantially to control a market.’ The new test is intended to provide a lower threshold for the operation of s 46. The section may be invoked in relation to a corporation that has a lesser degree of market power than is required under the present provision.

…

40. The use of the word `degree’ in the expression `degree of power in a market’ reflects the fact that `market power’ is a relative concept. All participants in a market possess a degree of market power which may range from negligible to very great.

41. … in the context of s 46, `substantial’ is intended to signify `large or weighty’ or `considerable, solid or big.’

42. The word imports `a greater rather than less’ degree of power … `substantial’ in this context is not intended to require the high degree of market power connoted by the reference in existing s 46(1) to being in a position substantially to control a market, by the reference in existing s 46(3) to the power to determine the prices of a substantial part of the goods in a market.

…

45. … `Dominance’ connotes a greater degree of independence from the constraints of competition than is required by a `substantial degree of market power.’ Whatever the position in regard to `dominance,’ more than one firm may have a `substantial degree of power’ in a particular market.”

From these comments it is clear that the new threshold was intended to cover those corporations whose market power was large or considerable. It did not require that the corporation be able to determine prices or in a controlling or dominant position in a market. Importantly, such a lowering of the threshold test also meant that more than one corporation could act to a sufficient degree free from competitive constraint. Clearly, while the focus was on the degree of independence from competitive constraint, such independence was not required to be total or absolute. Nor was it required to be near total or near absolute. All that was required was proof of a corporation having a sufficient degree of independence from competitive constraint:

“44. The circumstances which give rise to absence of competitive constraint upon a corporation are diverse. They are not confined to size or market share in relation to competitors, or to those matters combined with technical knowledge, raw materials or capital. Other matters such as easier access to supplies or government controls on the market are relevant if they bear upon the extent to which the corporation can act without being constrained by competition. Thus market power can be derived from statutory limitations on competition (e.g. through the creation of statutory monopolies) in the same way as any other constraints on competition can affect the operation of the market.”

In short, if a corporation’s size, market share, access to technical knowledge, raw materials or capital, or external advantages (as opposed to internal efficiencies) enjoyed by the corporation enabled it to act sufficiently independent of competitive constraint, then the corporation was intended to be covered by the amended section s 46. While the degree of independence from competitive constraint was to be considered in relation to the relevant market, it is apparent that the 1986 amendments contemplated that there were corporations in a market that, although not enjoying total or near total independence from competitive constraint, enjoyed a level of independence from competitive constraint enabling those corporations to engage in conduct detrimental to competition.

The lowering of the threshold test was undoubtedly concerned to ensure that anti-competitive conduct of large and powerful corporations would be adequately dealt with, while not precluding legitimate competitive activity:

“47. A corporation having the requisite degree of market power is not prohibited from engaging in any conduct directed to one or other of the objectives set out in paras. 46(1)(a), (b) and (c). Such a prohibition would unduly inhibit competitive activity in the market-place. The section is not directed at size as such, nor at competitive behaviour as such. What is prohibited, rather, is the misuse by a corporation of its market power.”

Clearly, the focus of s 46 was on preventing a corporation with the requisite market power from intentionally engaging in anti-competitive conduct. Within this context, the concept of `take advantage’ was intended to put the spotlight on such matters as the particular conduct being engaged in and whether the corporation’s market power enabled it to more readily or effectively engage in the conduct for an anti-competitive purpose:

“49. The term take advantage … indicates that the corporation is able, by reason of its market power, to engage more readily or effectively in conduct directed to one or other of the objectives in paragraphs (a), (b) and (c). It is better able, by reason of its market power, to engage in that conduct. Its market power gives it leverage which it is able to exploit and this power is deployed so as to `take advantage of’ the relative weakness of other participants or potential participants in the market. Whether this is so in a particular case is a matter to be inferred from all the circumstances.”

Overall, therefore, the concept of `take advantage’ provides the vital link between market power and a prohibited purpose as the concept can be used to distinguish between legitimate behaviour and anti-competitive conduct. Interestingly, this is illustrated in the Explanatory Memorandum through an example distinguishing between legitimate pricing behaviour and pricing conduct considered prima facie to be anti-competitive:

“54. … It is not the intention of s 46 that pricing, in order to be predatory, must fall below some particular cost. The prohibition in the section may be satisfied `notwithstanding that it is not below marginal or average variable cost and does not result in a loss being incurred.’ … Certainly, though, where a corporation with the requisite market power is, in the absence of countervailing evidence that its pricing was not aimed at destroying actual or potential competition, selling at below average variable cost there may be grounds for inferring that it is taking advantage of its power for a proscribed purpose. 

55. On the other hand, a corporation which is able to price its goods very competitively by reason, for example, of economies of scale or the acquisition of new efficient production facilities, would not be inhibited from so doing by reason of the fact that it enjoys a substantial degree of market power. By reflecting in its pricing policy its efficiency it would not, without more, be taking advantage of its market power notwithstanding any effect of its pricing on its competitors.”

Finally, the Explanatory Memorandum notes that the conduct must be engaged in for an anti-competitive purpose specified in s 46(1):

“50. … the reference to purpose in this context indicates that the conduct of the corporation, by which it takes advantage of its market power, must be directed to impairing competition in a market in one of the ways set out in paras. (a), (b), and (c).

51. Sub-s (7) makes it clear that whether a corporation has taken advantage of its power for a particular purpose is a matter which may be ascertained by inference from conduct or other relevant circumstances. While explicit statements if proved may establish the necessary purpose, direct evidence of that kind is not essential. The court may draw the necessary inference from conduct or other circumstances without the need for direct evidence. The ability to draw such an inference does not of course change the onus of proof. Proof of particular conduct or other circumstances may however give rise to a need for the other party to adduce evidence in order to rebut an inference which might otherwise be drawn.”

Importantly, while inferences are able to be drawn because of s 46(7), they are less likely to be drawn where there is direct evidence of purpose. Similarly, the corporation may be able to rebut any inferences by presenting direct evidence of its own. In such circumstances, it is essential that any direct evidence of purpose be as complete a treatment of the issue as possible and that it be critically evaluated by the Courts.
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Boral Besser Masonry Limited (now Boral Masonry Ltd) v. ACCC
In considering the High Court’s approach in the Boral case a number of matters need to be kept in mind. Firstly, there can be no doubt that the competition law provisions of the Trade Practices Act are concerned with promoting competition for the benefit all Australians (see section 2 of the Act). These competition law provisions are based on the premise that competition between individual competitors competing to the best of their ability and seeking to outdo each other will ensure that consumers have the benefit of competitive pricing, diversity of choice and continuing innovation in the market.

Secondly, there is equally no doubt that a perception of apparently healthy competition between competitors should not be used as a cloak to hide conduct intentionally or strategically engaged in by a large and powerful corporation with the aim of undermining the competitive process. It is this second matter that is of particular concern within the s 46 context. Such a market situation should be carefully analyzed, with any anti-competitive conduct to the ultimate detriment of consumers being appropriately dealt with under s 46.

Indeed, although below cost pricing by large and powerful corporations may benefit consumers in the short-term it will ultimately be to their detriment if engaged in by a large and powerful corporation intentionally to undermine the competitive process. Sight must not be lost of why the large and powerful corporation engaged in the below cost pricing. Thus, if engaged in to match its competitors that would be justifiable, while if engaged in a pre-emptive manner in full knowledge that the corporation’s substantial resources would allow it to below cost price in a sustained manner, then serious questions arise as to whether the so-called price competition is a cover for more sinister anti-competitive conduct. Similarly, a large and powerful corporation significantly expanding capacity or production in a market characterized by oversupply would also raise serious questions as to the corporation’s true intentions.

Within this context, the High Court’s decision in the Boral case is a landmark one concerning the threshold issue of whether a corporation has a substantial degree of power in a market. Unless that threshold test is satisfied, the corporation is not within s 46 and, accordingly, any conduct engaged in by that corporation, no matter how inherently anti-competitive the conduct, will escape scrutiny by the courts under that section. With this in mind, the question of whether the High Court’s Boral decision has does justice to the parliamentary intention behind the 1986 amendments to s 46 becomes a critical one.  In view of the various majority judgements handed down by the Court, it is appropriate to consider them separately so as to appreciate the common key elements of those majority judgements.

Gleeson CJ and Callinan J.
In their joint judgement Gleeson CJ and Callinan J found that Boral did not have a substantial degree of market power on the basis that the level of competition in the market was such that Boral did not have the ability to act independently in the market and, in particular, it did not have the ability to raise prices. Equally influential in their Honours’ minds was the lack of evidence that Boral would, following the below cost pricing, be able to raise prices to recoup losses from any such pricing. According to their Honours, the ability to recoup those losses was a key issue in establishing whether or not Boral had substantial market power.

“120. It was pointed out by this Court in Melway Publishing Pty Ltd v Robert Hicks Pty Ltd … that … an absence of a substantial degree of market power only requires a sufficient level of competition to deny a substantial degree of power to any competitor in the market.  …

129. If one begins with the fact that a firm is a monopolist, or is in a controlling or dominant position in a market, then, by hypothesis, such a firm has an ability to raise prices without fear of losing business. If such a firm reduces its prices, especially if it reduces them below variable cost, then it may be easy to attribute to the firm an anti-competitive objective, and to characterise its behaviour as predatory. But if one finds a firm that is operating in an intensely competitive environment, and a close examination of its pricing behaviour shows that it is responding to competitive pressure, then its conduct will bear a different character. That is the present case. 

 130. While the possibility of recoupment is not legally essential to a finding of pricing behaviour in contravention of s 46, it may be of factual importance. The fact, as found by Heerey J, that BBM had no expectation of being in a position to charge supra-competitive prices even if Rocla and Budget left the market, leaving it facing Pioneer and C & M, was material to an evaluation of its conduct. The inability to raise prices above competitive levels reflected a lack of market strength. A finding that BBM expected to be in a position, at the end of the price war, to recoup its losses by charging prices above a competitive level may have assisted a conclusion that it had a substantial degree of market power, depending on the other evidence. But no such finding was made.”

In their Honours’ mind there was sufficient competition in the relevant market to deny any one corporation a substantial degree of market power. Thus, it would appear that in a `competitive’ market no individual corporation will have a substantial degree of market power. In their Honours’ view a monopolist or corporation in a controlling or dominant position could have substantial market power, as could corporations acting in collusion, but in a market where corporations were seen to be competing with one another it was unlikely that such corporations individually would have substantial market power.

Indeed, on their Honours’ reasoning it was possible to have markets in which no corporation had a substantial degree of market power. Such a finding has quite significant ramifications within markets where there are two or more large firms seen to be competing against one another. Since such firms would be considered to be sufficiently competitive with one another, their Honours would appear to have no problem finding that none of them individually had the requisite market power under s 46. On this reasoning, s 46 would have no application in any market characterized by two or more large firms on the basis that no individual firm in such a market would ordinarily be able to act independently of its competitors, especially in the setting of prices. It is essentially only monopolists or near monopolists that are able to act independently of their competitors. This runs contrary to the parliamentary intention behind the 1986 amendments on the basis that the lower threshold under s 46 was intended to cover `major participants in an oligopolistic market.’ 
Similarly, their Honours’ emphasis on the corporation’s ability to subsequently recoup its losses from the below cost pricing adds a new dimension to s 46. Not only is there no evidence from the legislative history of s 46 to suggest that such a recoupment requirement was seen as relevant to s 46, but such a requirement would essentially require proof that the corporation has in fact succeeded in eliminating its rivals as, absent of collusion between any remaining competitors, only a monopolist or near monopolist left in the market would ordinarily be able to raise prices above a competitive level.

Any requirement that the corporation had in fact succeeded in eliminating its rival would also run contrary to the intention behind s 46. Within this context, the following comments by their Honours are somewhat troubling:

145. In its Statement of Claim, the ACCC identified C & M as the primary target of BBM's exclusionary purpose. Let it be assumed that BBM hoped that C & M would be eliminated as a competitor. The fact is that C & M was not eliminated. How does an unsuccessful attempt to exclude a competitor establish market power? If BBM's primary objective was as alleged by the ACCC, and the objective failed, the failure indicates an absence, rather than a presence, of market power. 

From the legislative history of s 46 there is no evidence to suggest that proof of the elimination a rival is required to establish a breach of s 46. 

Gaudron, Gummow and Hayne JJ.

Their Honours took a very similar approach to that taken by Gleeson CJ and Callinan J. In doing so, Gaudron, Gummow and Hayne JJ., supported the Trial Judge’s emphasis on Boral’s inability to act free from competitive constraint:

“174. Heerey J concluded … that low barriers to entry and the existence of strong competitors meant that BBM did not have the power to behave independently of competition and of competitive forces in the CMP market in Melbourne, so that it did not have a substantial degree of market power.

…

196. The reasoning of the trial judge with respect to the question of substantial degree of market power was in accordance with the evidence, the statute and the decisions of this Court.”

Thus, their Honours also appear to be saying that in a market where there are a number of large corporations independently competing with one another, those corporations will not individually have a substantial degree of market power. Again, the ramifications of this view in relation to markets having two or more large corporations are significant and not in keeping with the parliamentary intention behind the lowering of the threshold under s 46.

Similarly, the concept of recoupment also seems to have crept into the thinking of Gaudron, Gummow and Hayne JJ:

“190. Beaumont J [in the Full Federal Court] also referred to the increase by BBM in its market share as an indicator of the exercise of its economic strength. That strength, to his Honour, was attributable not only to the capacity of BBM but also “to its willingness to forego profits in the short or even medium term, in the expectation that other players (albeit not Pioneer) would probably decide to depart.” 

191. On that view of the matter, it would, at least at an evidentiary level, be appropriate to consider what in the United States decisions is treated as “recoupment.” However, the trial judge had found that BBM had no prospect of being able to recoup its losses by charging supra-competitive prices.”

In such circumstances, the level of independence from competitive constraint being required by Gleeson CJ and Callinan, Gaudron, Gummow and Hayne JJ., appears to be one of total or near total independence from competitive constraint, with all these justices also highlighting the relevance of recoupment.  

McHugh J.

From the outset, McHugh J was clear as to the approach to be taken under the existing s 46:

“199. In my opinion, BBM did not have a substantial degree of power in the relevant market - the sale of concrete masonry products - because it was not able to raise prices to supra-competitive levels without its rivals taking away customers. Nor was it in a position to recover the losses it made by pricing below relevant cost when and if the price-cutting finished. Accordingly, irrespective of the purpose of its pricing, it did not have a substantial degree of market power of which it could take advantage.”

With this very clear statement, His Honour found the threshold test under the existing s 46 to be one of a corporation being able to raise prices without losing custom. Not only was there an inability on the part of Boral to raise prices without losing custom, but there was also an inability to recoup losses from any below cost pricing once any such pricing behaviour had ended. If the threshold test under the existing s 46 is one of an ability to raise prices without losing custom, then McHugh J, like the other members of the majority, is requiring a level of independence or freedom from competitive constraint that is, in the absence of collusion, quite likely only to be exhibited by a monopolist, near monopolist or a corporation in a controlling or dominant position. After all, it is only such corporations that can price unilaterally without fear of losing custom. Such a limited application applied to the original s 46 and was not intended to apply to the existing s 46, a state of affairs appreciated by Kirby J:

“353. With respect, the mistake of the primary judge, and of those who hold a view contrary to that taken by Beaumont J [in the Full Federal Court], is to construe the phrase "power in a market" in way that drastically reduces the effectiveness of s 46 of the Act. It is to read the section, in effect, as confined to monopolists and near monopolists. In substance, the notion of "control" of the market [under the original s 46] is thereby restored.”

Overall, it is apparent that the majority of the High Court in the Boral case has equated the key threshold concept of a substantial degree of power in a market under s 46 with total or near total independence from competitive constraint and, in particular, with the ability to raise prices without losing custom. Such a high level of independence or freedom from competitive constraint can, in turn, be easily equated with the degree of independence or freedom that had been required under the original s 46. Given that the 1986 amendments to s 46 were clearly intended to lower that threshold, it would be submitted that the majority of the High Court in the Boral case has not done justice to the parliamentary intention behind the 1986 amendments. In short, the majority’s emphasis on such a high level of independence or freedom from competitive constraint now means that, with the exception of monopolists, those in a controlling or dominant position, or those corporations acting in collusion, very few, if any, large and powerful corporations will be covered by s 46. 

In addition to the clear emphasis on total or near total independence from competitive constraint, the majority of the High Court also appeared to place considerable emphasis on the concept of recoupment as a way to assist in determining whether or not a corporation has a substantial degree of market power in situations involving allegations of below cost pricing. Such a new concept is not only incapable of being justified by reference to the legislative history of, or intention behind, the s 46, but, more importantly, its adoption raises the level of proof required in s 46 cases involving below cost pricing allegations.

Melway Publishing Pty Ltd v Robert Hicks Pty Ltd: The issue of taking advantage

While the High Court’s has in the Boral case arguably raised the threshold regarding the critical concept of `a substantial degree of power in a market,’ it important to note that the High Court’s had in its earlier decision in Melway Publishing Pty Ltd v Robert Hicks Pty Ltd [2001] HCA 13 (15 March 2001) also arguably imposed a very onerous test regarding whether or not the corporation has `taken advantage of’ its market power. When taken together the High Court’s decisions in the Boral and Melway cases, have effectively made breaches of s 46 extremely difficult to establish and have consequently reduced s 46’s scope to essentially just cover monopolists, near monopolists or corporations in a controlling or dominant position in a market. Such a state of affairs is contrary to the intention behind the existing s 46. 

Of particular concern with the High Court’s Melway decision is the apparent restatement in that case of concept of `taking advantage of.’ While it was believed that following the earlier High Court decision in Queensland Wire Industries Pty Ltd v Broken Hill Proprietary Co Ltd (1989) 167 CLR 177. the concept of `taking advantage of’ meant simply to use one’s power, the High Court has in the Melway case (and now confirmed in the Boral case) taken a different view of the concept. The clearest evidence signaling a change in the High Court’s interpretation of the concept of `taking advantage of’ is found in the following comment by McHugh J in the Boral case (at para. 321):

“…despite what was said in Queensland Wire, I am not convinced that the term "uses" captures the full meaning of "take advantage of that power.”

Turning to the Melway case, it is apparent that the High Court took the view that a corporation was not to be seen as having taken advantage of its market power if the corporation could have engaged in the same conduct in the absence of market power. This new approach to the concept of `taking advantage of’ is outlined in the following comments by the majority in the Melway case (at para 61):

“Bearing in mind that the refusal to supply the respondent was only a manifestation of Melway's distributorship system, the real question was whether, without its market power, Melway could have maintained its distributorship system, or at least that part of it that gave distributors exclusive rights in relation to specified segments of the retail market.”

With evidence showing that the distributorship system had been in place since before the appellant had acquired a substantial degree of market power, the majority in the case found that the appellant had not `necessarily’ taken advantage of that power (at para 68):

“The creation and maintenance of the appellant's distribution system, at a time when it did not have a substantial degree of market power, shows that its maintenance, when the appellant had market power, was not necessarily an exercise of that power.”

While it is clear that the distributorship system was in place since the beginning, the question at the heart of the case was whether or not the appellant would have engaged in the conduct - in this case, a refusal to supply 30,000-50,000 directories - in the absence of market power. According to majority of the High Court, the answer was yes in view of appellant’s support for the distributorship system at a time when it had no market power. The appellant’s support for the distributorship system was seen by the High Court as demonstrating that a refusal to supply 30,000-50,000 directories would have also occurred in the absence of market power.

In theory, an appellant wishing to support a distributorship system could refuse to supply 30,000-50,000 directories. Of course, a publisher would not want to undermine a system that serves the commercial interests of both itself and its distributors. In reality, however, the question arises as to how long a refusal to supply 30,000-50,000 directories would have been maintained in a market where the publisher lacked market power. Indeed, would a publisher sit by for too long and watch a substantial share of the market go to a competitor? Would the publisher maintain its refusal in the face of a very real risk of losing a substantial share of the market? After all, in a market where a corporation lacks market power there would, by necessity, be substitute products offered by other competitors, each of which would also lack market power, but wishing to take market share wherever they can find it.

In short, while a corporation having a substantial degree of market power may have acted in the same way in the absence of market power such an analysis should really focus on how long the behaviour would have continued in the absence of market power. Thus, although the conduct may have been theoretically possible at a time when the corporation lacked market power, sight should not be lost of the commercial reality in which the conduct may not have been maintained for too long in the absence of market power for fear of risking the corporation’s business profitability.

In contrast to the possibly short lived occurrence of the conduct in the absence of market power, the conduct in question may persist for an indefinite time where the corporation has a substantial degree of market power. Indeed, the substantial degree of market power may be used to sustain the conduct with little or no risk to the corporation’s business profitability. Unlike the case where the absence of market power would put the corporation’s very business profitability at risk, the engaging in conduct where the corporation has a substantial degree of market power may work to entrench or enhance that market power.

Overall, therefore, there is a danger in making a comparison of conduct with and without market power. Clearly, corporations behave differently depending on the circumstances and, in particular, whether or not they can sustain the conduct without risk of losing substantial market share or risk to their business profitability. In short, the issue comes down to whether or not the corporation can engage in the conduct without losing substantial market share or risking their business profitability.

Indeed, a corporation without market power cannot sustain a refusal to supply for too long for it risks denying itself a business opportunity to build market share or losing customers that may not come back to the corporation. A corporation without market power cannot sustain below cost selling for too long for it risks its business profitability or even risks going out of business. A corporation without market power cannot price discriminate for too long for it risks losing business from those it is discriminating against on price. Those price discriminated customers can simply go to another entity, which also lacking market power would be happy to build market share. Conversely, customers lacking market power could not go to a supplier and demand a more favourable price to those received by rivals for the simple reason that the supplier would not want to lose business from those disadvantaged rivals.

Clearly, the existence of a substantial degree of market power (as the concept was intended to be defined by 1986 amendments) is what allows a corporation to engage in conduct that would have been short lived in the absence of the market power or conduct that may even have been a threat to the corporation’s business profitability. Rather than make a difficult and ultimately theoretical assessment of how an corporation would behave with or without market power, the question for s 46 should be whether or not the corporation with a substantial degree of market has engaged in recognized forms of anti-competitive conduct for an anti-competitive purpose listed in paragraphs (a),(b) or (c) of s 46(1), an approach in keeping with the legislative history of the concept.

The focus of the inquiry under s 46 should be how the corporation with a substantial degree of market power has in fact behaved rather than how could have behaved in the absence of that market power. In accordance with the parliamentary intention behind the 1986 amendments, s 46 is concerned to prohibit anti-competitive conduct - in whatever form it may take - by corporations that have a substantial degree of market power and who engage in that anti-competitive conduct for a prohibited purpose as listed in s46(1). By focusing on the conduct and the purpose behind the conduct, any speculation as to how the entity would behave with or without market power is removed and the spotlight placed squarely on the conduct engaged in by those having a substantial degree of market power and the purpose behind that conduct.
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 Review of Federal Court decisions handed down following the High Court’s decision in the Boral case
ACCC v Qantas Airways Ltd [2003] FCA 125 (28 February 2003)

A strike out motion by Qantas against an ACCC statement of claim was the first occasion following the Boral case in which the High Court’s Boral decision was considered. Despite the very low probative value of a judgement in a strike out motion, several comments made by his Honour in the judgement are worthy of mention. In particular, while his Honour noted that the High Court’s decisions in the Boral and Melway cases had clarified a number of aspects of the operation of s 46, his Honour (at para 17) took the view that those decisions did not deal with the question as to the precise difference in operation between the earlier form of s 46, which spoke of a corporation that was in a position “substantially to control a market,” compared with the present description of a corporation “that has a substantial degree of power in a market.” His Honour, did state, however, that in his view `there is no doubt that the 1986 amendment was intended to lower the threshold and to give s 46 work to do in situations short of dominance or control.’

From these observations, it would be submitted that there is judicial recognition that the concept of a substantial degree of power in a market was intended to be a lower threshold than the original threshold of a corporation being in a position to dominate or control a market. More importantly, given that this intended lowering of the threshold was not an issue specifically dealt with that by the majority of the High Court in the Boral case, there is a real risk that those in the majority in the High Court gave little, if any, consideration to this intended lowering of the threshold, particularly when they emphasized the total or near total absence of competitive constraint as the approach to be taken in relation to the threshold under the existing s 46. That such an approach was reminiscent to that taken under the original s 46 did not seem to matter at all to the majority of the High Court in the Boral case.

ACCC v Australian Safeway Stores Pty Limited [2003] FCAFC 149 (30 June 2003)

This is the first case in which the Full Federal Court has had the opportunity to consider the High Court’s Boral decision. This case is particularly noteworthy on the basis that while the Full Court was unanimous in its finding that Safeway had engaged in price fixing in contravention of the Act, the Court split two to one on the s 46 issue finding by majority that Safeway had taken advantage of its substantial degree of power in the market for a prohibited purpose. Thus, while the Full Federal Court could agree on the approach to price fixing allegations, their Honours disagreed on the approach to be taken regarding the key concept of a substantial degree of power in a market.

According to the majority (Heerey and Sackville JJ), market power was to be assessed by reference to the corporation’s ability to act to a sufficient degree free from competitive constraint. While their Honours did not precisely define the degree of freedom from competitive constraint required to be shown in order to establish a breach of s 46, the majority did (at para 301) state that it was not necessary to show that the corporation was totally free from constraint. Importantly, their Honours accepted that the 1986 amendments to s 46 were intended to lower the threshold test to a substantial degree of power in a market, and in this context, their Honours confirmed (at para 302) that s 46 did not only apply to just a monopolist or monopsonist (a single purchaser of a good or service), or a near monopolist or near monopsonist.

Having found that s 46 applied beyond single purchasers (and by implication single suppliers), their Honours were left to consider whether Safeway satisfied the threshold test and, in particular, whether it had acted to a sufficient degree free from competitive constraint. In this regard, their Honours carefully evaluated the Trial Judge’s findings regarding the relevant market and how Safeway was actually able to behave in that market:

“305 First, the independent bakers were not a sufficient alternative source of supply for the independent stores. Independent bakers were not able to cover the Wholesale Market statewide as were the plant bakers. … Consequently, the existence of the independent plant bakers did not constrain Safeway's ability to impose a term of trade requiring plant bakers not to supply cheap or discounted bread to independent stores. 

306 Secondly, his Honour considered that a new entrant to the market that might constrain the power of Safeway was a retailer of comparable size. … Any new entrant that could impinge upon or erode Safeway's market power would have to be able to set up a network of stores of a significant size throughout Victoria. 

307 Thirdly, there was Safeway's market share. Safeway was the largest individual purchaser of plant-baked bread in Victoria. It acquired 20 to 25 per cent of the output of the plant bakers. …

308 Fourthly, his Honour referred to Safeway's ability to influence the terms on which bread products were supplied to it. … 

309 Fifthly, his Honour found that at all relevant times each of the plant bakers had significant excess capacity. Accordingly, a significant reduction in purchases by a buyer of Safeway's size could not be replaced by sales to "another similar organisation". 

310 It must be said at the outset that not all these factors point to Safeway having a substantial degree of power in the Wholesale Market. His Honour found that Safeway was not able to obtain persistently better buying terms than the independent retailers, and that it could not affect the price at which the plant bakers supplied bread to the other two major retailers, Coles and Franklins. It is difficult to see why the fact that Safeway regularly obtained the best price available in the market, in common with other retailers, is indicative of market power. Similarly, the evidence does not suggest that Safeway was able to negotiate promotional allowances substantially greater than those provided to other retailers. Nor was there anything unusual about the stacking of bread or twice daily deliveries at Safeway's supermarkets. However, we think that the other factors relied on by his Honour support his conclusion that Safeway had a substantial degree of power in the Wholesale Market.”

It is clear that the majority in the Safeway case approached the issue of a substantial degree of power in a market by weighing up the various market and corporation-specific factors that enabled Safeway to act to a sufficient degree free from competitive constrain. This careful weighing up of the various relevant factors is a more finely tuned approach and arguably more in keeping with the parliamentary intention behind the existing s 46 than is the High Court’s approach in the Boral case.

In contrast, Emmett J, the minority judge in the case, found that Safeway did not have a substantial degree of power in a market. In doing so, his Honour took an approach much more in line with that taken by the High Court in the Boral case. Indeed, his Honour emphasized what he believed to be Safeway’s inability to unilaterally dictate the price of bread. An example of this approach is seen in the following comments (at para 505 – 506) by his Honour regarding findings by the Trial Judge:

“…it is difficult to follow the reasoning the primary judge that led to his Honour's conclusion that Safeway had a substantial degree of market power as an acquirer of bread by wholesale from bread manufacturers in Victoria. His Honour's express findings that Safeway could not affect the terms of trade in the wholesale market, did not have the ability to force down the wholesale price of bread and did not have the ability to raise the costs of the supply of bread to its retail competitors do not suggest any degree of market power in the Wholesale Market.

Further, … his Honour's finding that Safeway did not have the ability to raise prices generally above competitive levels in the retail market is indicative of an absence of power at the wholesale level.”

In such circumstances, it is clear that following the High Court’s decision in the Boral case there is now disagreement even amongst Federal Court justices as to how the question of a substantial degree of power in a market is to be addressed. It is therefore not surprising that both the ACCC and Safeway have sought leave to appeal. Indeed, this is consistent with the recent trend in which s 46 cases have found their way to the High Court or are about to end up before the High Court. Clearly, the High Court has taken a keen interest in s 46 cases and, in particular, has disagreed consistently in more recent cases with the approach taken by the Federal Court. Significantly, the High Court has found it necessary to direct the Federal Court on what the High Court considers should be the appropriate approach to the existing s 46. In view of this new direction, the Federal Court is obliged to take an equally narrow approach to s 46. This is even where it appears that such an approach is at odds with the parliamentary intention behind the 1986 amendments to s 46.

The High Court’s consistent intervention also suggests that s 46 cases are not to be considered finally resolved until the parties either decide not to appeal, or the High Court has refused special leave or has handed down its judgement in the case. Given that those alleged to be abusing their market power are large and powerful corporations it is readily apparent, that those corporations will, as has been the case, appeal any adverse finding all the way to the High Court. While these corporations are clearly entitled to pursue whatever legal rights that they may have, the point does need to be made that the narrow interpretation now taken by the High Court, together with the pursuit of all legal avenues by those allegedly in breach of s 46, inevitably means that s 46 cases are very expensive to run and often take many years to resolve. Indeed, it now appears that the ACCC is the only party able to pursue alleged breaches of s 46 through the courts. After all, an alleged victim of s 46 is hardly able to bring a s 46 case where the threshold test is set at such a high level and where the other, much more powerful, party may tirelessly pursue the case over many years. These are certainly all policy issues requiring urgent attention, particularly the access to justice issue.

Universal Music Australia Pty Ltd v ACCC [2003] FCAFC 193 (22 August 2003)

This case was the second opportunity in which the Full Federal Court considered the High Court’s decision in the Boral case. On this occasion a differently constituted full bench faithfully adopted the High Court’s approach in the Boral case. In particular, the Full Court in this case was unanimous in its finding (at para 133-135) that there was insufficient evidence to suggest that Universal Music Australia Pty Ltd (formerly Polygram Pty Ltd) (`Universal') and Warner Music Australia Pty Ltd (`Warner') could act unilaterally or totally free from competitive constraint:

“Hill J made a number of factual findings relevant to the application of s 46(3). None of them was challenged before us.

They were: 

(a) at the relevant time, PolyGram and Warner each had relatively small market shares: PolyGram 17.6%, Warner about 16%. Market shares varied over time; 

(b) PolyGram and Warner competed with each other and with other record companies, including the three other major companies; 

(c) there were distributors other than major record companies, some with substantial resources; 

(d) there was competition from wholesalers, importers and overseas exporters. This was stronger after the introduction of parallel importation; 

(e) barriers to entry were not high. New entrants had emerged and succeeded; 

(f) none of the major record companies (including PolyGram and Warner) had demonstrated an ability to raise prices and maintain them above the level of other suppliers (large or small) even for hits; and 

(g) large retailers had, and exercised, countervailing market power. 

In addition to these findings, it is relevant to note the absence of any finding by Hill J that competition in the market was ever successfully excluded, or of vertical integration or super profits. 

Having regard to the factual findings, there was an obvious difficulty in ACCC maintaining that either PolyGram or Warner, at the relevant time, had a substantial degree of power in the market.”

Such a focus on demonstrating a very high level of freedom from competitive constraint, especially in the area of price, is arguably further evidence of the concept of a substantial degree of market power now being a very high threshold requiring proof of total or almost freedom from competitive constraint. This was reinforced by the Full Federal Court’s view that the degree of freedom from competitive constraint was to be measured by reference to the corporation’s power in the whole market and, in particular, to be judged by conduct in the market generally, not conduct in relation to particular participants. Thus, while it could be argued that PolyGram and Warner had a temporary monopoly power over a limited number of music products such that retailers had no option but to yield to the demands of PolyGram and Warner that they deal only with PolyGram and Warner in respect of titles bearing their groups' labels, the Full Federal Court took the view that the High Court’s Boral case required proof of PolyGram and Warner’s ability to generally act free from competitive constraint in the market as a whole.

Given the oligopoly nature of the market for the supply of music products it is hardly surprising that each individual music company would be unable to generally influence the market as a whole. Inevitably, an individual oligopolist is unable to act unilaterally in the market as a whole as the other oligoplists are more than likely (absent collusion) to respond in some way. While individually the music companies could behave in a particular way in relation to their (unique) music products, their ability to do so was insufficient to establish that they had a substantial degree of power in the market as a whole.

It is however significant to note that while the Full Federal Court found that PolyGram and Warner individually could not be said to have a substantial degree of power in a market for the purposes of s 46, the Full Federal Court found that PolyGram and Warner’s refusal supply certain music retailers for a time and their imposition of conditions upon the supply of the companies’ music products was for the purpose of substantially lessening competition in the relevant market and, therefore, a breach of s 47. In short, while the companies fell outside the reach of s 46 because of the High Court’s arguably narrow interpretation of the key concept of a substantial degree of market power, the Full Federal Court found the conduct of companies to have been engaged in for an anti-competitive purpose. Clearly, the question clearly arises as to whether s 46 effectively deals with conduct engaged in unilaterally by large and powerful corporations for an anti-competitive purpose.







