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EXECUTIVE SUMMARY

NARGA welcomes and fully supports the Inquiry into the effectiveness of the Trade Practices Act 1974 in protecting small business. The Inquiry is timely and represents a unique opportunity to ensure that the Trade Practices Act is effective in protecting small business from anti-competitive and unfair conduct. In making this submission NARGA is not asking for industry protection or protection from competition. All competitors – whether they are large or small – must compete vigorously for the benefit of consumers. NARGA fully supports vigorous competition. Independent grocery retailers and wholesalers fully support vigorous competition. NARGA does not, however, support any form of anti-competitive conduct. Anti-competitive conduct must, in the interests of a vibrant economy be deterred and where it occurs must be punished appropriately.  

NARGA strongly contends that small business is an integral part of the competitive process. Small business offers competitive tension in the market place, ensuring that there is diversity of choice for Australian consumers. Small businesses can also be very efficient – they need to be as they face large competitors with considerable financial resources to throw around and the ability to cross subsidize across markets with differing levels of competition. The large corporation is able to price high in less competitive markets and price low in highly competitive markets in the hope of driving out smaller competitors. Small business does not have this ability to cross subsidize. Accordingly, small business must be as efficient and as innovative as it can be in order to be able to respond to large corporations. While small business can strive to be as efficient and as innovative as they can, their competitive ability can be undermined or destroyed by anti-competitive conduct by large corporations.
On the trade practices front, Australia must implement international best practice in competition law and practice. In reality, Australia is at risk of falling behind its western trading partners in the fight against anti-competitive conduct. Those western trading partners have strengthened or continue to strengthen their competition laws. More importantly, our western trading partners increasingly recognise that globalisation of business requires the globalisation of competition law enforcement. Internationally, anti-competitive conduct is being increasingly targeted with stronger, more effective competition laws.
Internationally, increasing market concentration has been met with increased scrutiny by competition law and regulators. A failure to do so in Australia puts at risk the role of small business in providing a vigorous competitive force and, in turn, acts to the detriment of Australian consumers. NARGA seeks the promotion of vigorous competition. Such competition is promoted where no competitor receives an unfair advantage because of its market power. In this scenario, vigorous competition is to be compared with a boxing match where no blows below the belt are allowed or one of the boxers permitted to fight with one or both hands tied behind its back. All too often, the independent small business sector is the boxer who is punched below the belt or forced to compete with one or both hands tied behind its back.

Faced with anti-competitive conduct by large corporations, NARGA looks to the Trade Practices Act to represent international best practice. The identification of new and old types of anti-competitive conduct, together with their eradication by an effective competition regulator, is critical to both the survival of a competitive independent small business sector and securing the best possible competitive outcomes for Australian consumers.

In striving to ensure that Australia has a Trade Practices Act representing international best practice, NARGA has been mindful of trying to identify international precedents from western economies of comparable size to that of the Australia. In doing so, NARGA has relied heavily on the Canadian experience. Indeed, as an economy comparable in size to Australia, Canada provides an extremely valuable case study of how a smaller western economy can develop international best practice in competition regulation without jeopardising internationally its competitive position or that of its corporate entities.

In short, NARGA is strongly of the view that if competition reforms proposed in this Submission are already in place in Canada, there is every reason to think that they would also work in Australia, an economy of comparable size. Given that many of the recommendations made by NARGA in its Submission draw on the Canadian experience, it is readily apparent that smaller western economies can have strong and effective competition laws without  in any way jeopardising their international standing or competitiveness.

In addition to drawing on relevant international experience, NARGA has attempted to target or focus its proposals with the clear objective of minimising any business uncertainty that may arise from reforms to the Trade Practices Act. In doing so, NARGA has tried to make proposals that spotlight the line between pro-competitive conduct and anti-competitive conduct – a line that must be drawn and enforced for the benefit of Australian consumers. In drawing such a line, NARGA is strongly motivated by the desire to provide as much certainty as possible. By clearly identifying the line between pro-competitive conduct and anti-competitive conduct any possible uncertainty is minimised for the benefit of both business and consumers.

Needless to say, however, any change brings with it a degree of uncertainty. The question, of course, is whether the possibility of some uncertainty should stand in the way of dealing effectively with anti-competitive conduct. Surely, the benefits to Australian consumers from stamping out anti-competitive conduct must clearly outweigh the detriment from some degree of uncertainty – uncertainty that after all can be minimised by carefully drafted legislation.

All too often, the possibility of uncertainty is held up as the reason for forestalling reform. If we as a society chose not to move forward because of uncertainty, then we would risk not benefiting from the rewards that may flow from change. Of course, change should not be pursued for the sake of change. All proposals put forward by NARGA in this submission are clearly intended to promote more vigorous competition – competition that is transparent and undertaken on a more level competitive playing field. In short, NARGA is an avid supporter of vigorous competition in which an independent small business sector provides a strong competitive force against entities having a substantial degree of market power.

Such vigorous competition requires that Australia has an effective prohibition against abuses of market power. Not only does NARGA view such a prohibition as critical to maintaining a fiercely competitive environment for the benefit of consumers, but NARGA views an effective s 46 of the Trade Practices Act as essential to ensuring that large corporations are prevented from stifling or destroying competition. While NARGA outlines a number of ways in which abuses of market power by large and powerful corporations can be dealt with, NARGA’s preference in dealing with such abuses is to have an effective s 46 of the Trade Practices Act that fully reflects the parliamentary intention behind that vital section of the Act.
NARGA strongly believes that following the High Court’s decision in Boral Besser Masonry Limited (now Boral Masonry Ltd) v Australian Competition and Consumer Commission[2003] HCA 5 (7 February 2003), s 46 of the Trade Practices Act has been rendered ineffective in relation to large and powerful oligopolists. In particular, the High Court’s focus in relation to the key concept of a substantial degree of market power is on a corporation’s ability to raise prices without losing custom means that s 46 is now essentially confined to monopolists, near monopolists or those in a dominant or controlling position in a market. It is only these firms that are able to raise prices without losing custom. In contrast, an oligopolist no matter how large is typically unable to raise prices without losing custom. Quite simply stated, if one oligopolist raises prices other oligopolists are able to maintain their existing prices with the obvious result that they will attract custom away from the oligopolist that has raised its prices. Where one oligopolist raises prices, the other oligopolists may also raise their existing prices to match and in these circumstances, the first mentioned oligopolist has not been able to raise its prices unilaterally.
Given that oligopolists are typically not able to act unilaterally, the existing s 46 is ineffective in relation to oligopolists. This is despite the fact that the existing s 46 was intended to `apply to major participants in an oligopolistic market and in some cases, to a leading firm in a less concentrated market. In short, NARGA submits that the High Court in the Boral case has undermined the parliamentary intention behind the existing s 46. That parliamentary intention expressly provided that s 46 would cover oligopolists (in addition to monopolists, near monopolists and those corporations in a controlling or dominant position in a market). Needless to say, in view of this parliamentary intention more than one corporation could have a substantial degree of power in a market, something that has not been given effect to by the High Court in the Boral case. Indeed, according to the High Court in the Boral case only one corporation in a market could really ever be in a position to set prices unilaterally without fear of losing custom or to act totally or almost totally free from constraint. The parliamentary intention also clearly provided that predatory pricing, inducing price discrimination and refusals to deal were to be covered by s 46, but now following the High Court’s Boral decision such recognized forms of anti-competitive conduct engaged in by large and powerful oligopolists will escape scrutiny under the Trade Practices Act as such oligopolists are not considered by the High Court to have `a substantial degree of power in a market’ – a key element in s 46.
Within this context, NARGA has considered the intended operation of s 46 at length and from that analysis has formulated legislative proposals aimed at ensuring that s 46 operates as intended by the Parliament. In particular, NARGA believes that the key concepts of `substantial degree of power in a market’ and `take advantage’ must be defined having regard to the parliamentary intention behind these concepts. In addition, and for the sake of completeness the Courts should be given legislative guidance on the purpose element of s 46.

The Courts should also have the power to order divestiture for repeated and intentional breaches of s 46. Divestiture as a remedy should be available in instances where a large and powerful corporation is repeatedly engaging in abuses of market power as the corporation’s obvious contempt for existing penalties means that a more potent remedy is needed.  

Finally, NARGA proposes that creeping acquisitions be dealt with in a manner that balances the interests of promoting competition in the retail grocery industry and the interests of these retailers seeking to exit the industry.  NARGA offers a range of proposals seeking such a balance.
The adoption of these proposals will ensure that the already highly concentrated Australian economy will remain competitive and, more importantly, provide clear benefits to all Australian consumers. Indeed, Australian consumers want companies operating in Australia to be vigorously competitive. Competitive companies deliver benefits to consumers. Uncompetitive companies deprive consumers of those benefits and should not be protected by Australian Governments. Importantly, competitive companies can be either large or small. Small companies can be as competitive, or more competitive, as large corporations. Small companies can be as efficient, or more efficient, as large corporations. Small companies cannot afford to be lazy or inefficient – such companies would simply go out of business. In contrast, large corporations may become lazy or inefficient as they have deep pockets to withstand competitive pressures. It is in Australia’s interests to have efficient, competitive small companies as well as efficient and competitive large companies. In these circumstances, consumers get the best price and service.  

NARGA strongly supports not only vigorous competition underpinned by an effective Trade Practices Act, but also an effective competition regulator. Effective competition laws require effective competition regulators. Accordingly, NARGA supports the ACCC having a pro-active role in preventing anti-competitive conduct through industry codes of conduct. Such a role is integral to the ACCC’s work on behalf of all Australian consumers. 

Consumers understand that an effective ACCC is an essential adjunct to an effective Trade Practices Act - one that outlaws anti-competitive conduct. Small businesses equally see an effective ACCC as important to their survival against the predatory onslaught by entities having a substantial degree of market power – entities which often pursue a scorched earth policy aimed at ensuring that only they remain standing in their particular industry sector.

The prevention of anti-competitive conduct and access to competitive prices and diversity of choice is foremost in the minds of both consumers and small business. An effective s 46 of the Trade Practices Act, together with an effective prohibition against unconscionable conduct complemented by the use of industry codes of conduct, must be key goals for Australian competition and fair trading laws. There can be no doubt that s 46, a prohibition against unconscionable commercial conduct and industry codes of conduct are inter-related and when used together in a concerted manner can be a very powerful strategy for combating abuses of market and contractual power by large and powerful corporations. 
In the area of fair trading, NARGA is equally concerned that the Trade Practices Act’s unconscionability provisions may be weakened by the High Court’s decision Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd [2003] HCA 18 (9 April 2003) and, in particular, the Court’s narrow interpretation of the concept of `unconscionable’ as used in s 51AA of the Trade Practices Act. While NARGA accepts that s 51AA was only intended to give statutory effect to the equitable doctrine of unconscionable conduct, NARGA is concerned that the narrow interpretation of the concept of `unconscionable’ in relation to s 51AA may spill over into the use of word `unconscionable’ in s 51AC. It is essential that the word `unconscionable’ as used in s 51AC be given its ordinary dictionary meaning in keeping with the Parliamentary intention behind s 51AC. Indeed, the word unconscionable as used in s 51AC was clearly intended to have a broader application than the equitable doctrine of unconscionable conduct. NARGA asks that a provision be inserted in s 51AC stating the word `unconscionable’ as it is used in s 51AC extends beyond the equitable doctrine of unconscionable conduct and that it is to be given its ordinary dictionary meaning. NARGA also recommends a number of minor amendments to s 51AC to ensure that the provision operates as effectively as possible as a broader prohibition against unconscionable conduct.

Finally, NARGA acknowledges the role of industry codes of conduct as an additional mechanism for identifying and seeking industry compliance with minimum standards of conduct. By reaching industry consensus on accepted industry standards of conduct, industry participants are given valuable guidance on these standards with the obvious benefit of minimising the potential for industry disputation. NARGA also sees considerable value in acknowledging the ACCC proposed endorsement role in ensuring that industry codes of conduct are pro-competitive and meet accepted benchmarks for such codes. NARGA recommends that the ACCC’s proposed endorsement role be given express legislative recognition in Part IVB of the Trade Practices Act – that Part of the Act dealing with industry codes of conduct.
NARGA’s submission is divided into six parts – the first of which introduces NARGA and its pro-competitive philosophy, with the other five parts focusing in turn on each element of the Committee’s terms of reference:

PART ONE: Introduction

PART TWO: Consideration of whether section 46 of the Act deals effectively with abuses of market power by big businesses, and, if not, the implications of the inadequacy of section 46 for small businesses, consumers and the competitive process
PART THREE: Consideration of whether Part IVA of the Act deals effectively with unconscionable or unfair conduct in business transactions
PART FOUR: Consideration of whether Part IVB of the Act operates effectively to promote better standards of business conduct, and, if not, what further use could be made of Part IVB of the Act in raising standards of business conduct through industry codes of conduct 

PART FIVE: Consideration of whether there are any other measures that can be implemented to assist small businesses in more effectively dealing with anti-competitive or unfair conduct
PART SIX: Consideration of whether there are approaches adopted in Organisation for Economic Co‑operation and Development (OECD) economies for dealing with the protection of small business as a part of competition law which could usefully be incorporated into Australian law
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LIST OF RECOMMENDATIONS

Recommendation 1:

NARGA advocates that the Trade Practices Act deal effectively with anti-competitive price discrimination, preferably though an effective s 46 of the Trade Practices Act.
Recommendation 2:

Having regard to the ACCC Grocery Pricing Report and in keeping with NARGA recommendations regarding anti-competitive price discrimination, NARGA proposes:

(i) that greater transparency be introduced into the supplier and retailer/wholesaler relationship in the Australian grocery industry as a key element in uncovering and dealing with anti-competitive price discrimination; and

(ii) that other possible examples of anti-competitive conduct within the Australian grocery industry be effectively dealt with under s 46 of the Trade Practices Act.

Recommendation 3:
NARGA advocates that the Trade Practices Act deal effectively with anti-competitive below cost pricing, preferably though an effective s 46 of the Trade Practices Act.
Recommendation 4:
NARGA advocates that the Trade Practices Act deal effectively with those large and powerful corporations that engage in coercive or intimidatory conduct or conduct inducing a supplier to discriminate against competitors of the entity - preferably though an effective s 46 of the Trade Practices Act.
Recommendation 5:

NARGA advocates that the Trade Practices Act deal effectively with large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas - preferably though an effective s 46 of the Trade Practices Act.
Recommendation 6:
NARGA proposes that the misuse of market power provision (s 46) be amended in accordance with the NARGA legislative proposals set out in this Submission to restore or clarify the parliamentary intention behind the 1986 amendments to the provision.
Recommendation 7:

NARGA proposes that the purpose test under the existing s 46 be strengthened by the inclusion of a list of factors regarding the identification of purpose.

Recommendation 8:

NARGA advocates that abuses of market power by those entities having a substantial degree of market power be dealt with by an effective s46 (or alternatively specific prohibitions against anti-competitive conduct), rather than the unconscionability provisions of the Act – provisions that currently deal only with limited abuses of contractual power between two parties.

Recommendation 9:

NARGA proposes that a provision be inserted into s 51AC to make it clear that the word `unconscionable’ as used in that section extends, in keeping with the original parliamentary intention behind s 51AC, beyond the equitable doctrine of unconscionability and includes its ordinary dictionary meaning.

Recommendation 10:

If the Committee forms the view that the unconscionability provision – s 51AC of the Trade Practices Act - has a role to play in dealing with unethical commercial conduct, then NARGA proposes that consideration be given to:
- broadening the scope of s 51AC by applying it to any conduct in trade or commerce;

- adding to the list of factors in s 51AC(3) and s 51AC(4); and,

- removing the current $3million monetary threshold on the section’s application.
Recommendation 11:

NARGA proposes that a statutory framework be provided under the Trade Practices Act governing the ACCC endorsement of self-regulatory industry codes of conduct.
Recommendation 12:

NARGA proposes that the Retail Grocery Industry Code of Conduct expressly provide for industry wide standards of disclosure involving the full and transparent disclosure of all the terms and conditions on which a supplier will deal with bona fide customers.
Recommendation 13:

If the parliamentary intention behind s 46 was not restored or clarified NARGA would advocate as an alternative the insertion into the Trade Practices Act of specific prohibitions against recognized forms of anti-competitive conduct.

Recommendation 14:

NARGA is concerned that persistent below cost pricing, where it occurs, be placed under the competitive spotlight and recommends that, in addition to dealing effectively with below cost pricing, retailers be required to inform consumers whether or not a particular item is being offered for sale at a price below the acquisition price plus all expenses ordinarily associated with the offering of the item for sale. NARGA would propose that where the item is offered for sale below the acquisition price plus all expenses ordinarily associated with the offering of the item for sale, the words `below cost’ should be required to appear together with any statement of price in relation to the item.

Recommendation 15:

NARGA proposes that in the interests of improving access to justice on the issue of abuses of market power the Australian Competition Tribunal be allowed to hear cases of alleged breaches of s 46 of the Trade Practices Act.

Recommendation 16:
NARGA proposes that in the interests of improving access to justice the jurisdiction of the Federal Magistrates Court be expanded to allow the Court to hear cases involving allegations of unconscionable conduct and breaches of mandatory codes of conduct under the Trade Practices Act.
Recommendation 17:

NARGA proposes that the impact of previous (or creeping) acquisitions on the level of competition be inserted as an additional factor in s 50(3).
Recommendation 18:

NARGA proposes that a new subsection s 50(7) be inserted into s 50 which provides that where s 50(1) and s 50(2) do not prevent the acquisition, yet the cumulative effect of the proposed acquisition and previous acquisitions in any relevant market is to substantially lessen competition in any relevant market, the proposed acquisition is not to proceed unless authorized or subject to an enforceable undertaking (for example, that the acquirer voluntarily divest an existing asset to offset the substantially lessening of competition of the proposed acquisition and previous acquisitions in the relevant market).

Recommendation 19:
NARGA proposes that a divestiture remedy be available to the Courts for possible use in cases of repeated intentional breaches of the misuse of market power provision of the Trade Practices Act.
Recommendation 20:

NARGA proposes that a substantial penalty be imposed for destroying or altering information evidencing a possible breach of the Trade Practices Act.

Recommendation 21:

NARGA proposes that the statutory protection for whistleblowers who inform the ACCC of breaches of the Trade Practices Act be considerably strengthened.

Recommendation 22:

NARGA proposes that an effective s 46 of the Trade Practices Act be complemented with a collective bargaining notification process that is clear in its operation and delivers more than simply timing and cost benefits.
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PART ONE

INTRODUCTION

1.1 About NARGA

1.2 Key Aspects of NARGA’s pro-competitive philosophy

1.3 Overview of NARGA’s trade practices concerns 

1.1 About NARGA
The National Association of Retail Grocers of Australia (NARGA) is a federation of associations representing independent grocery retailers in each Australian State and Territory. They are:

· IGA Retail Network

· Retail Traders and Shopkeepers Association of New South Wales

· Queensland Retail Traders & Shopkeepers Association

· WA Independent Grocers Association

· Small Retailers Association of South Australia

· Tasmanian Independent Retailers

· Canberra Small Business Council Inc.

NARGA represents more than 3000 independent grocery stores and supermarkets employing around 50,000 people throughout Australia. NARGA’s membership base is national, covering not only the major cities, but also rural and regional Australia, including many towns where the major supermarket chains are not represented.  In these towns the local grocery store is the heart of the community providing vital services and employment opportunities.  It is therefore vital that these stores are competitive so as to maintain a vibrant local economy where the money and benefits generated remain in and support the community.

NARGA is committed to ensuring that its members are not victims of anti-competitive conduct and, in doing so, does not seek handouts or protection. Rather, NARGA seeks recognition of and a reduction in the compliance costs faced by small business, and the adoption of trade practices and competition policies that enable small business to compete vigorously in the marketplace.

NARGA is concerned to ensure that independents provide a competitive third force within the retail grocery industry to counter the market power of the two major supermarket chains, which already dominate the national grocery market.  In order to be such a force, the independent sector must, when buying comparable quantities, be able to acquire its supplies at comparable prices to those obtained by the two major supermarket chains. In addition, independents must not be strategically targeted by anti-competitive below cost pricing or other predatory tactics that may be used by the major supermarket chains. In short, any anti-competitive conduct within the retail grocery industry must be vigorously investigated and stamped out.
Where independents can be a competitive third force, consumers will benefit from more choice, better prices and services than those they may receive when faced with a duopoly comprising the two major supermarket chains. Indeed, a competitive third force within the retail grocery industry will protect consumers from the dangers of a cozy duopoly, where price competition is only within a limited range as determined by the duopolists; where there is a lack of real choice as a result of the duopolists refraining from competing on price or service; and where there is a lack of genuine innovation.
The importance of independents to the competitive process, together with the growing dangers faced by them, will not only be outlined in this Submission, but will also be discussed in Submissions prepared by individual member organizations of NARGA and independent grocery wholesalers servicing independent retailers.

1.2 Key Aspects of NARGA’s pro-competitive philosophy 

NARGA strongly believes that a competitive third force is critical to the maintenance of vigorous competition within the retail grocery industry. The promotion of competition and the prevention of anti-competitive conduct are an integral part of NARGA’s philosophy.

The following principles are central to NARGA’s pro-competitive philosophy:

· Ensuring that NARGA members are not placed at a competitive disadvantage by regulatory compliance costs (Compliance costs tend to fall disproportionately on smaller compared with larger businesses). Given the cost sensitive, low profit nature of the retail grocery industry, any compliance costs incurred by independents place them at a cost disadvantage when competing with the major supermarket chains; 

· NARGA members expect to buy their supplies at the supplier’s best price and if a supplier is selling to a competitor at a cost price lower than the cost price offered to NARGA members, NARGA members are entitled to the same cost price where they make comparable purchases. This is embodied in the principle of `like terms for like customers’ which translates into comparable customers (by reference to volume and services provided) receiving comparable prices;

· Suppliers that discriminate against comparable customers must be identified and any anti-competitive price discrimination appropriately dealt with under the Trade Practices Act. Anti-competitive price discrimination arises where independents do not receive comparable prices to those received by the major supermarket chains and, therefore, cannot compete with those chains. Comparable supply prices translate into competitive pricing for consumers. Without comparable prices to those secured by the two major supermarket chains, the independent sector is not as competitive as it could be for the benefit of consumers. Price discrimination between comparable customers can be used strategically to undermine the ability of independents to compete on price. Where price discrimination is demanded by an entity having a substantial degree of market power, suppliers may become party to a tactic employed by the entity to secure for itself an obvious price advantage over rivals;

· Anti-competitive below cost pricing – that is, pricing below cost in selective locations to strategically target an independent competitor - must be identified and appropriately dealt with under the Trade Practices Act. Pricing products below cost may give the appearance of being beneficial for consumers, but where below cost pricing is adopted as a strategy by the major supermarket chains to undermine the independent sector, consumers will suffer as prices rise once independents have been eliminated or deterred from engaging in competitive conduct.

· The elimination or undermining of the independent sector is not in the consumer’s best interest as independents provide a competitive third force to counter the dominance of the two major supermarket chains. An independent third force provides choice and convenience, and keeps the retail grocery industry competitive for the benefit of consumers. Any predatory conduct by the major supermarket chains aimed selectively at undermining the viability of the independent sector must be stamped out and any further acquisitions of independents by the majors must be closely scrutinized to prevent further increases in the level of market concentration to the detriment of competition in that market.

· A Trade Practices Act that focuses on injecting competitive pressures into highly concentrated industries and ensuring that independents can compete vigorously with large and powerful corporations.

NARGA views the above as essential ingredients in the promotion of competition within the retail grocery industry for the ultimate benefit of consumers. A competitive third force will mean competitive grocery prices, greater choice in grocery shopping and the prevention of a cozy duopoly between the two major supermarket chains.

1.3 Overview of NARGA’s trade practices concerns

NARGA’s concerns with the growing market dominance of the major supermarket chains remain despite the recent improvement in the position of independents following the break up of the Franklins supermarket chain. Such an improvement will be short lived if the dominance of the two major supermarket chains is allowed to grow unabated. Unless the independent sector is able to be competitive with the two major supermarket chains, it will only be a matter of time before the sector will again face declining market share.

At its simplest, the independent sector can only be competitive with the two major supermarket chains if the sector is:

Able to buy supplies at a price that is competitive to that obtained by the major supermarket chains
Unless the independent sector can get comparable prices to those obtained by the major supermarket chains, the sector will not be able to compete on price. As grocery consumers are extremely price sensitive, any pricing advantages that the major supermarket chains are able to secure from suppliers can be used to undercut the independent sector. Without comparable prices from suppliers, the independent sector cannot offer consumers comparable prices to that offered by the two major supermarket chains.
Securing pricing advantages from suppliers places an entity at a competitive advantage. Where that entity has a substantial degree of market power that competitive advantage is magnified across the entity’s retail network. That is, any pricing advantages can be used to target areas having an independent rival while giving a higher level of profitability in other less competitive areas. In short, securing better supply prices from suppliers enables the advantaged entity to strategically target or undercut independent rivals without sacrificing profitability. In contrast, the independent rival not only pays a higher price for supplies, but its profitability suffers, as it has to cut margins to compete with the price advantaged entity. While the entity having a substantial degree of market power can maintain profitability and reinvest in the business, the independent rival cannot reinvest as much as its profit margins have been cut merely to remain competitive.

Without the ability to reinvest in the business, an independent is, in addition to being disadvantaged as a result of paying higher prices for supplies, further disadvantaged as it cannot continually update its offer to customers. Independents need to be competitive not only on price, but also on their offer to customers. Adequate profitability is a key ingredient in being able to reinvest in the business. That profitability and the continued survival of independents is, however, jeopardized where the independent sector does not receive comparable prices on comparable purchases to those of the two major supermarket chains.

Significantly, where a large and powerful corporation secures supplies at more favourable prices to those offered to independent rivals, it is clear that suppliers will, in order to maintain their own profitability, need to recoup higher prices from those independent rivals. Thus, by securing lower supply prices, the large and powerful corporation is effectively raising the supply prices offered to independents. Again, this further disadvantages the independent sector as it in practice subsidizes the more favourable prices secured by the large and powerful corporation.
At its simplest, independents lack market power and therefore are captive purchasers of supplies. Independents can be charged higher prices, while suppliers will find it extremely difficult to resist calls for lower supply prices by large and powerful corporations. Suppliers often have little practical choice but to agree to lower prices for large and powerful corporations – either a supplier agrees to the lower prices or it faces losing custom across the corporation’s retail network. While the impact on suppliers’ profitability is obviously eased by being able to charge higher supply prices to independents, price discrimination between comparable customers will distort competitive processes as the independents cannot be as competitive on price as a price advantaged large and powerful corporation.
NARGA is concerned that anti-competitive price discrimination by suppliers may not be caught under the existing s 46 as a supplier may not following the High Court’s decision in the Boral case be considered to have a substantial degree of power in a market. Similarly, following the High Court’s decision in the Boral case the two major supermarket chains may also not have a substantial degree of power in a market.

Significantly, the threshold issue of whether or not a corporation has a substantial degree of power in a market has become a considerable hurdle to considering whether or not price discrimination can, in some circumstances, be detrimental to competition. The difficulty in establishing that a corporation has a substantial degree of power in a market means that allegations of price discrimination may escape judicial assessment under the present s 46.
Not being strategically targeted by anti-competitive below cost pricing.

In markets where there is a lack of genuine competition – for example, within monopoly or duopoly situations – a large and powerful corporation will have little incentive to price below cost. In such markets, the entity has little, if anything, to gain from losing money by pricing below cost. Of course, there may be instances where the nature of the good – for example, its highly perishable nature – may dictate that the good is given away or sold at a nominal price to simply move the good before having to throw it away. Similarly, changes in fashions or having a stock of slow moving goods may lead an entity to price below cost to simply move the stock. These instances in which an entity may price below cost are ones faced by corporations of all sizes – all trading entities may have to move stock in circumstances outlined above.
However, what distinguishes the various instances outlined above is that often the entity has little choice but to the move the stock – either they sell the goods at below cost or they throw or give the goods away. Such circumstances however are the exception rather than the rule. That is, businesses have to sell goods above acquisition or production cost plus normal selling costs, or they will soon go out of business. Very few entities can go against this basic business rule and sustain losses on goods sold. Indeed, only entities having a substantial degree of market power could ever really contemplate selling below cost for any length of time.

In short, the element of choice is what sets a large and powerful corporation selling below cost apart from those other entities that may sell at a loss from time to time. A large and powerful corporation can choose to sell below cost because they may see some strategic value in doing so. Such a large and powerful corporation can choose to sell below cost because that may undermine or eliminate a rival in markets where it faces such rivals. The large and powerful corporation may not even suffer very much in selling below cost in one market because it will inevitably be able to cross-subsidize any losses in that market by profits from those less competitive markets in which it may be involved. Within this context, a clear distinction needs to be drawn between loss leader activities and anti-competitive below cost pricing. While loss leader activities are short-lived or transitory in nature with the intention of  promoting one or more products, anti-competitive below cost pricing represents a pattern of conduct engaged in more broadly by a large and powerful corporation with the intention of undermining the competitive process.
Clearly, a large and powerful corporation has every incentive to strategically price below cost in those markets in which it faces an independent rival. The corporation would be well aware of the profitability of its operations in less competitive markets, and may decide that the elimination or disciplining of an independent rival may raise the level of profitability in the market in which the independent rival operates to a level comparable to that in less competitive markets. The elimination of independent rivals and raising the level of profitability over time in markets in which the corporation faces such independent rivals are obvious incentives for below cost pricing and strategic targeting of such competitors.
The problem would be magnified in those circumstances where a large and powerful corporation is able to secure more favourable supply prices to those obtained by independent rivals on comparable purchases. By being able to use a price advantage to undercut or undermine the independent rival, the large and powerful corporation is able to price goods below those of the independent rival and still maintain a level of profitability.
In short, the price advantages secured by the large and powerful corporation from suppliers can be used strategically by the entity in those markets in which it faces independent rivals. Where an independent rival is able to withstand the strategic pricing, the large and powerful corporation may be able to move to the next step and price below cost in the full knowledge that it can subsidize any losses with profits from less competitive markets.
NARGA is concerned that in the circumstances outlined above it may be difficult to rely on the existing s 46 on the simple basis that, following the High Court’s decision in the Boral case, it is now extremely difficult to establish that a large and powerful corporation has a substantial degree of power in a market. Unless the corporation can raise prices without losing custom, allegations of ant-competitive price discrimination cannot be scrutinized under s 46. In such circumstances, a large and powerful corporation can avoid judicial scrutiny and even argue that competition is healthy and that its pricing strategies are always pro-competitive. In reality, however, the lower prices may only last so long as the independent rival is able to match the prices offered by the large and powerful corporation. Unless the independent rival is able to secure comparable supply prices to those secured by the large and powerful corporation or is able to cross subsidize its losses from other profitable markets, the independent rival will go out of business, be bought out by the large and powerful corporation, or simply be a less vigorous competitor in the future.

Thus, below cost pricing by large and powerful corporations in those markets having an independent presence will only produce lower prices for consumers in the short term. Such strategies will only be maintained as long as there is a reason or incentive for doing so. That reason or incentive for doing so is quite simply the independent presence in the particular market. Once that independent presence has been removed or subdued, there is no reason for the large and powerful corporation to price below cost in those markets.

NARGA is concerned that the short-term lower prices to consumers diverts attention from the medium to longer term effect of below cost or strategic pricing by large and powerful corporations. By focusing on short-term price falls, there is a danger that anti-competitive conduct is going unnoticed. If greater attention was focused on the objective purpose behind the below cost pricing, then the impact of those strategies on the level of competition beyond the short term could be assessed. 

At present, the difficulties with establishing that a corporation has a substantial degree of power in a market increases the likelihood that allegations of anti-competitive below cost pricing escape scrutiny under the existing s 46.

Not being undermined by anti-competitive creeping acquisitions.

The ability of independents to purchase supplies at prices comparable to those secured by the two major supermarket chains depends on volumes purchased by independents and, to a lesser extent, on the services provided by independents on behalf on suppliers. If volumes purchased by independents fall, they will progressively be unable to secure the best supply prices. As the retail grocery industry is a high volume, low profit business, it is critical that independents are able to maintain and grow their volumes. While the break-up of the Franklins supermarket chain has improved the volumes accounted for by the independent sector, such an improvement will be short lived if either independents are unable to compete because they are discriminated against on price, or independents are bought out by the two major supermarket chains. While the former has been discussed above, the latter is of additional concern to NARGA members.

As successful independents are acquired there will be a reduction in volumes controlled by the independent sector and in time a reduction in the buying power of the sector. One-off acquisitions of successful independents can be explained by a number of reasons. The independent may simply want to withdraw from the industry. The independent may see the writing on the wall in terms of its inability to counter the strategic targeting or price advantages enjoyed by the two major supermarket chains. Having possibly been in the industry for generations, the independent may see little future in an industry in which it cannot compete on price and still be able to reinvest in the business. Being at a price disadvantage as compared with the two major supermarket chains places the independent on a downward spiral in which growing inability to be competitive on price and offer to the consumer leads to lower profitability levels, which, in turn, means lower retained earnings with which to grow the business and, in time, translates into an increasingly uncompetitive business.

In view of the numerous competitive disadvantages faced by independents, it is hardly surprising that they may be easy pickings for the two major supermarket chains. If however the independent sector could secure comparable supply prices to those secured by the major supermarket chains and were not strategically targeted, then independents would have every incentive to remain in the industry. After all, many of them have been in the industry for generations.

NARGA is concerned that in addition to independents effectively being forced out of the industry, successful independents are being acquired in such a manner that the level of competition is reduced in those markets in which those independents previously operated. While the existing s 50 prevents mergers that substantially lessen competition, there is a danger that while major merger proposals are likely  (as in the case of the Franklins break-up) to trigger an ACCC investigation, a series of relatively minor or one-off acquisitions are not likely to trigger the same degree of attention. Indeed, although individually these minor or one-off acquisitions may not substantially lessen competition, they may collectively substantially lessen competition to the detriment of consumers.

Where the cumulative effect of acquisitions is to substantially lessen competition, NARGA would submit that s 50 should allow consideration of such a cumulative effect. Not to do so will have the potential to undermine the operation of s 50 in those instances where an entity can over time acquire a substantial degree of market power or increase its market dominance through relatively minor piecemeal or ad-hoc acquisitions.
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Consideration of whether section 46 of the Act deals effectively with abuses of market power by big businesses, and, if not, the implications of the inadequacy of section 46 for small businesses, consumers and the competitive process

In this Part of the Submission will (i) focus on the various abuses of market power that may be engaged in by large and powerful corporations (ii) consider whether the existing s 46 of the Trade Practices Act deals effectively with these abuses of market power, and (iii) consider relevant legislative reforms to s 46 to ensure that it is an effective deterrent against recognized abuses of market power by large and powerful corporations. 
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OVERVIEW

In this section of the Submission, NARGA would like to set out the specific forms of anti-competitive conduct that may be engaged in by large and powerful corporations.  These recognized forms of anti-competitive conduct include:
(i) Anti-competitive price discrimination;
(ii) Anti-competitive below cost pricing;
(iii) Large and powerful corporations engaging in coercive or intimidating conduct or conduct inducing a supplier to discriminate against competitors of the entity; and
(iv) Large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas

2.1 Examples of abuses of market power: Anti-competitive price discrimination – The competition issues
At its simplest, anti-competitive price discrimination arises where comparable customers (having regard to volumes purchased and services provided) do not receive comparable terms. Price discrimination between comparable customers undermines the competitive process between those customers. Indeed, an uneven competitive playing field is thereby created in which the price advantaged customers can use the price advantages to drive out the price disadvantaged customer to the detriment of Australian consumers.

NARGA is particularly concerned that where comparable customers do not receive comparable prices, those who, in turn, buy from the disadvantaged customer will also be disadvantaged. This distorts competition in the downstream market as the price advantaged customer can offer better prices to its customers, or if it is vertically integrated is able to use the price advantages against customers of its price disadvantaged rival.

NARGA advocates that anti-competitive price discrimination be effectively dealt with by the Trade Practices Act. In doing so, comparable customers buying comparable volumes and providing comparable services should be treated in a comparable manner. Australian consumers would benefit from the vigorous competition that would ensue between comparable market participants who can purchase their supplies at comparable prices to one another. If a comparable customer is disadvantaged on the terms that it receives from supplier, it is unable to sell at prices as competitive as its advantaged rival and over time the disadvantaged customer may go out of business or be unable to maintain the competitive pressure it would have otherwise been able to exert on its rival.
Prohibiting anti-competitive price discrimination through an effective s 46 of the Trade Practices Act would prevent suppliers from discriminating between competitors where they buy the same products in like quantities having regard to the nature of the buyers and the relationship between the buyers and suppliers. Where similar customers are buying at unexplained price differences the level of competition in the market is distorted by the fact that one customer has a price advantage over another similarly placed customer. In these circumstances, the price-disadvantaged customer, ie the independent small business person, cannot offer the same level of discount to consumers. This acts to the detriment of the independent small businesses, as they cannot match the prices offered by the price advantaged entity, unless they work on a lower trading margin, which in turn, inhibits the extent to which funds can be reinvested into the business to sustain its viability, growth and continued innovation to meet customer expectations. As independent small businesses go out of business, or cannot compete and are acquired one by one by a large and powerful corporation, consumers suffer as they are faced with less choice and convenience, and with prices dictated by large and powerful corporations left with no effective competition from the independent small business sector.

From the outset, it is important to note that anti-competitive price discrimination is a recognized form of anti-competitive conduct. Even the Dawson Committee recognized that price discrimination could be anti-competitive and that it could be detrimental to the competitive process. In particular, while the Dawson Committee recommended against the insertion of a specific prohibition against anti-competitive price discrimination, the Dawson Committee accepted the following principles: 

· `Price discrimination may be anti‑competitive or pro‑competitive. Price discrimination will be anti‑competitive when it is used to create a barrier to entry to the market or to force competitors from the market.’ (at p. 92 of the Report);
· `Section 46 of the Act provides an appropriate means to tackle anti‑competitive price discrimination.’ (at p. 96 of the Report).
NARGA accepts that price discrimination can be pro-competitive or anti-competitive. NARGA is concerned only to ensure that the Trade Practices Act provides an effective deterrent against price discrimination that is anti-competitive. NARGA also accepts that anti-competitive price discrimination can be dealt with under s 46 of the Trade Practices Act. In this regard, NARGA is concerned to ensure that s 46 deals effectively with anti-competitive price discrimination. While s 46 may be the appropriate vehicle for dealing with anti-competitive price discrimination, it is imperative that s 46 operates according to its parliamentary intention. According to that parliamentary intention, s 46 is to cover anti-competitive price discrimination by large and powerful oligopolists. Where NARGA does not agree with the Dawson Committee is where the Committee asserts that s 46 is operating effectively. Following the very high threshold set by the High Court in the Boral case in relation to establishing whether a corporation has a substantial degree of power in a market, it is clear that s 46 does not - according to the High Court - catch large and powerful oligopolists. Given that the High Court’s extremely narrow interpretation of the concept of a substantial degree of power in a market means in effect that large and powerful oligopolists are not caught by s 46, it follows that s 46 also does not catch anti-competitive price discrimination by large and powerful oligopolists, clearly a major gap in the intended operation of s 46 of the Trade Practices Act.
A prohibition against anti-competitive price discrimination – A summary of NARGA’s position 
NARGA is a strong supporter of the principle that the treatment of comparable customers in a comparable manner is pro-competitive. In doing so, NARGA does not advocate equal treatment of all customers. Customers are generally speaking different and, accordingly, can be treated differently depending on their negotiating skills (and not blatant abuse of market power), volumes purchased and services provided. Clearly, the bigger the customer, the better the price and terms negotiated by the customer. On a vertical level, customers of varying sizes will receive varying prices. NARGA is not advocating vertical equality. NARGA is not advocating that all customers be treated equally in all instances.

Instead, NARGA seeks to focus attention on the treatment of customers on a horizontal level. That is, like customers on the same level of the distribution chain should, as a general principle, receive like terms. The emphasis is on like customers rather than on all customers. As advocated by NARGA, the general principle of like terms for like customers focuses attention on how like or comparable customers at the same horizontal level of the distribution chain are treated. Horizontally, comparable customers are competitors and if one of those customers receives a price advantage, then it will have a competitive advantage over its price-disadvantaged rival. In short, it is only where comparable customers at the same level of the distribution chain are treated in a comparable fashion that there can be vigorous and fair competition between them.

NARGA emphasizes that it is concerned with the treatment of customers at a horizontal level on the distribution chain. The comparison of like with like is critical to an understanding of NARGA’s position. It is only by comparing the treatment of comparable customers that an assessment can be made as to the existence or otherwise of anti-competitive conduct. Where comparable customers at the same level of the distribution chain are not treated in a comparable manner, the question arises as to the reason behind the discrimination. Can the discrimination be explained in some way? Is it the result of better negotiating skills? Is it a result of larger volumes being purchased and delivered at any one time? Is it a result of a recognition that one customer provides different services on behalf of suppliers? Or is it simply a use of market power to intimidate suppliers into discriminating between comparable customers at the same horizontal level to secure a competitive advantage over rivals? 

NARGA views the general principle of like terms for like customers as a benchmark by which to assess the health of competition at a horizontal level of the distribution chain. NARGA acknowledges that while there may be differences in treatment even at a horizontal level, such differences must be capable of rational explanation. Unless differences in treatment can be attributed to superior negotiating skills, differences in volumes delivered in each shipment to a given location, or differences in services provided on behalf of suppliers, the question arises as to whether or not there has been anti-competitive price discrimination by which market power has been abused to extract unjustifiably or disproportionately favourable prices or terms. Is the discrimination a result of competitive forces or a blatant abuse of market power? The principle of like terms for like customers provides an objective criterion for answering this question.

The general principle of like terms for like customers does not prevent suppliers from taking account of economies of scale when determining what prices to charge their customers. In general, the larger the order, the greater the efficiency benefits associated with fulfilling the order. Clearly, an order of 100,000 units delivered to a single distribution point is more efficient than delivering 10,000 units to 10 separate and, perhaps, geographically widespread distribution points. The principle of like terms for like customers advocated by NARGA simply provides that, in general, two different customers each acquiring 100,000 units into a single distribution point should receive comparable terms and prices to that received by the other. The price may not be exactly the same, for example, due to one party’s superior negotiating skills, but the prices and terms should be comparable.

For example, in the grocery industry, the major chains operate their own large scale distribution centres in each state into which they take deliveries from suppliers of food and grocery products for redistribution to their company owned stores. The major grocery wholesalers which service independent retailers also operate comparable large scale distribution centres into which they take deliveries from the same suppliers for redistribution to their independent customers. The major wholesalers, like the major chains, receive shipments from suppliers in the most cost efficient configuration as specified by the supplier, e.g., a full truckload into a single location.

In raw terms, overall volumes purchased by either Woolworths or Coles may be greater than the volumes purchased by the major wholesalers on behalf of independent stores, but, in the case of Woolworths or Coles, these volumes are not delivered in a single block to a single distribution centre.  Rather, these volumes are broken up into shipments to individual distribution centres in each state.  The size of each of these shipments to these distribution centres is the same as those to the wholesaler distribution centres.  In these circumstances, the economies of scale benefits are the same for both the independent sector and the major chains.  This is because the economies of scale benefits relate, not to overall volumes, but to the delivery of goods to a single location in the most cost efficient manner. It must be stressed that economies of scale arguments and their relevance in explaining differences in the treatment of comparable customers must be considered by reference to customers at the same level of the distribution chain.

NARGA’s support of the principle of like terms for like customers represents a starting point in objectively assessing whether or not discriminatory treatment of customers at the same level of the distribution chain is pro or anti-competitive. The principle does not exclude the possibility of different prices being charged if they are attributable to economies of scale (as objectively measured in the way discussed above) or superior negotiating skills (rather than blatant abuse of market power). Unless there is an economically justifiable reason for differences in treatment, discriminatory treatment of comparable customers distorts competition, preventing the disadvantaged customer being as vigorous as it could be in the absence of the discrimination. The overall distortion of competition will be greater the higher up in the distribution chain the discrimination occurs. For example, where wholesalers are placed at a competitive disadvantage as a result of the discriminatory conduct it follows that retailers supplied by those wholesalers would be equally (if not more) disadvantaged by the discrimination that occurs at the wholesale level (as the wholesaler applies a nominal percentage service fee to the cost price from the manufacturer to cover the cost of redistribution to the retailer).

An effective prohibition against anti-competitive price discrimination and the recognition of the principle of like terms for like customers that that prohibition encapsulates, is consistent with the promotion of consumer welfare, the very goal that underpins the Trade Practices Act. The prohibition is not a mechanism for market control. Rather, it is benchmark for ensuring vigorous competition. Where comparable customers receive comparable terms, those customers will be on a more level playing field in a competitive sense. They will compete vigorously, with each jockeying for market share and consumers reaping the benefits of that vigorous competition. In contrast, where a customer receives a price advantage over a comparable rival, the favoured customer can use the advantage to undermine its rival. While in the short term consumers may appear to benefit from the undermining, over time the undermining of the disadvantaged rival means that it cannot remain competitive and may go out of business or be acquired by the advantaged competitor. Once the disadvantaged rival is eliminated, there is little, if any, competitive restraint on the customer receiving favourable prices from suppliers. Consumers face higher prices, along with less choice and convenience, once rivals are eliminated by the discriminatory conduct. Accordingly, consumers benefit from comparable customers receiving comparable terms that can be used to vigorously compete with like rivals.

Importantly, the principle of like terms for like customers encapsulates its own built-in limiting mechanism, ensuring that the principle remains pro-competitive in nature. That is, it must be remembered that the principle focuses attention on like customers. Unless customers can be considered to be like customers, the second part of the principle – like terms – has no application. It is only by reference to comparable customers that an assessment can be made as to whether or not comparable terms are justifiably pro-competitive. Comparable customers means just that – customers at the same level of the distribution chain that acquire comparable volumes, offer comparable distribution efficiencies and provide comparable services to the next level of the distribution chain. The principle of like terms for like customers does not mean and has never meant all customers receiving the same terms – only that comparable customers receive comparable treatment from suppliers for the ultimate benefit of consumers.

Price discrimination was previously dealt with under s 49 of the Trade Practices Act. This specific provision was abolished following the Hilmer Review on the premise that such breaches would be picked up under s 46. The existing 46 has been ineffective in this regard and a specific provision to deal with anti-competitive price discrimination should be introduced to protect consumers and competition, particularly in highly concentrated industry sectors.

The principle of `like terms for like customers’ has been recognised in overseas jurisdictions. In relation to Australia, NARGA notes that the principle has received the unanimous support of the Joint Select Committee on the Retailing Sector (the Baird Committee Report – August 1999) and while not having been adopted in the Federal Government’s response to that report, the Prime Minister has in a letter to NARGA dated 9 November 2001 committed his Government to considering the implementation of the principle during its current term.

On the principle of like terms for like customers the Dawson Committee asserted (at p. 96 of the Report) with very limited and superficial analysis that `the principle of like terms for like customers does not of itself offer a suitable basis for regulation in the grocery industry.’ This clearly misses the point as NARGA was not and is not seeking `regulation’ of the grocery industry. Rather, NARGA is concerned only with ensuring that anti-competitive price discrimination is effectively dealt with under the Trade Practices Act – preferably under s 46.

Interestingly, the Dawson Committee did acknowledge (at p. 95 of the Report) that `the issue of like terms for like customers and other issues related to pricing in the grocery industry have been the subject of continuing debate.’ Having recognized that a debate had taken place, the Dawson Committee undertook a very superficial analysis of that debate, preferring to defer to the limited findings contained in the ACCC Grocery Pricing Report discussed in this Submission – a report that had considerable limitations in view of the voluntary nature of the ACCC’s Grocery Pricing Inquiry and the limited cooperation by grocery industry suppliers and participants. These considerable limitations are detailed in the section of this Submission dealing with the ACCC Grocery Pricing Report.
Anti-competitive price discrimination: Key issues

NARGA’s position regarding anti-competitive price discrimination stem from concerns expressed by NARGA members that the independent grocery sector is a victim of anti-competitive price discrimination by suppliers. NARGA and its members have long believed that the independent sector could more strongly compete with the major supermarket chains if the sector was able to secure more competitive prices from suppliers. Unless the sector is able to secure such competitive prices from its suppliers, independent retailers will not be able to match the retail prices offered by the major supermarket chains. If the independent sector cannot secure competitive prices, then it will not be able to be a viable third force and consumers will not get the benefit of choice and genuine competition between the major supermarket chains and independents.

The need for vigorous competition
NARGA and its members fully support vigorous competition in the retail grocery sector. Vigorous competition means competition where the independent sector is able to compete head on with the major supermarket chains. Vigorous competition can only be guaranteed where the independent sector is able to match the prices offered to consumers by the major supermarket chains. Unless the independent sector can match prices offered by the major supermarket chains, the sector will be priced out of the market, as consumers are generally price sensitive on grocery items.
The importance of being competitive
The independent sector must be in a position to offer competitive prices for the benefit of consumers.  Where, however, the independent sector faces a price disadvantage from suppliers, they are immediately placed at a competitive disadvantage with the major supermarket chains. If the major supermarket chains are given a price advantage by suppliers, then the independent sector is priced out of the market even before grocery items hit their store shelves. In other words, the old retail adage that “you must buy right in order to sell right” applies. By being at a competitive disadvantage from the outset, the independent sector cannot compete as vigorously as they could if it was not under a price disadvantage.

Where price-disadvantaged retailers can only compete by cutting into their already very low profit margin, they will be unable to generate the funds needed to reinvest in their businesses.  Reinvestment is a key to remaining competitive in terms of the store’s offer to its consumers.  Retailers who are unable to reinvest in their business are more vulnerable to offers to sell out to the major supermarket chains, or are eventually forced out of business.  Clearly, the better the prices at which the independent sector can obtain their supplies, the better the price that the sector can offer all consumers, including those in rural and regional Australia.  The better the prices the independent sector can offer consumers, the more vigorous will be the competition in grocery retailing.

The importance of not being discriminated against
Vigorous competition is undoubtedly linked to competitors in a comparable position being able to offer comparable prices to consumers. A better deal for consumers, both in the short and long term, must be the measure of vigorous competition. Where the major supermarket chains compete only with one another, there is a danger that they will price their products at a higher level than they would in the presence of a truly independent third force. As demonstrated by the Australian airline industry in the duopoly days, duopolists will price to match one another only within a limited self-serving range rather than engage in true competition by which they aggressively undercut one another on price. The prospect of a national duopoly in Australian grocery retailing has increased following the break-up of the Franklins’ chain, with Woolworths and Coles/Bi Lo approaching 80% of the national packaged dry grocery market.

The dangers of a duopoly
In a duopoly, there is very little (if any) incentive to compete aggressively on price. Since only the consumer would benefit from lower prices in a duopoly, duopolists will do all that they can to resist any self-defeating urge to compete on price. It was only when truly independent airlines entered the market that the duopolists were forced to compete on price. After years of matching each other on price, to maximize profits, the duopolists were forced to exercise management skill in setting prices. Unfortunately, the management skill within the duopolists may be lacking as the absence of real competition in the duopoly days may have had the effect of management not being sufficiently nimble to price competitively. A vigorous independent grocery sector ensures that the major supermarket chains remain price competitive. In the absence of a viable third force, the major supermarket chains could become a lazy duopoly with little (if any) incentive to compete on price.
The need for a competitive third force
Unless the independent grocery sector is able to price competitively, there will not be a viable, sufficiently competitive third force to keep the major supermarket chains honest. If the independent sector is unable to provide a viable competitive third force, then the major supermarket chains will (and in some places have already) become duopolists, competing with one another only in a limited self-serving manner.

The dangers of not having a competitive third force
More importantly, if the independent sector is not able to be price competitive, then independent grocery retailers may be forced out of the industry. Either the independent retailer is driven out of business because it cannot match the lower prices that may be offered by the major supermarket chain outlets, or the retailer, not being able to compete on price because the sector receives unfavourable prices from suppliers, agrees to be bought out by the major supermarket chains.

An independent retailer that is able to be price competitive with a major supermarket chain outlet is able to remain in business, without fear of the chains being able to undercut it as a result of nothing more than a price advantage the chains may receive from suppliers. The competitiveness or otherwise of an independent retailer depends directly on the price at which the wholesaler from which it obtains its supplies is able to secure from suppliers. If a grocery wholesaler is unable to secure a competitive price from suppliers, then this has an impact on the price at which the wholesaler can re-supply products to its retailers. 

Like customers to be judged at the wholesale level – NOT the retail outlet or corner store level
Unlike the vertically integrated major supermarket chains, independent retailers are generally supplied by wholesalers who take on the distribution of products to independent retailers wherever they may be located. Wholesalers will, like the major supermarket chains, receive supplies into central distribution warehouses. These supplies are, in turn, divided into smaller lots depending on the requirements of the particular retail outlet supplied. While the retail outlets (whether they be chain-owned or independent) will vary in size, these central distribution warehouse are of comparable size irrespective of whether they are chain-owned or independently operated.

Independent wholesalers not to be placed at competitive disadvantage
It is the price at which these central distribution warehouses purchase their supplies that is critical to the assessment of whether or not the independent sector is price-competitive. If these warehouses do not get a competitive price from suppliers, this will have a follow on effect on all retail customers supplied by that warehouse. The more competitive the prices received by the wholesaler through the central distribution warehouses, the better prices it can offer to those retailers it supplies. The less favourable prices offered to wholesalers by suppliers, the less competitive will be the independent retailers supplied by that wholesaler.

The importance of independent wholesalers being offered competitive prices
Competitive prices offered to wholesalers will be passed on to those retailers supplied by the wholesaler. Unless competitive prices are passed on, independent retailers will not be able to compete with the nearest major supermarket chain outlets. Unless independent retailers are able to compete with those chain outlets, the independent retailers will either go out of business or be bought out and the wholesaler will lose its customers – a state of affairs not in the interests of the wholesaler. Clearly, it is in the interests of the wholesalers to pass on the most competitive prices to those independent retailers they supply.  Wholesalers and their retail customers are interdependent.  They have a symbiotic relationship.  The adage that “you cannot have successful independent retailers without a successful wholesaler and vice versa” applies.
Price competitive wholesalers means price competitive retailers 

Wholesalers must pass on the most competitive prices that they can, and they must ensure that they are as efficient as they can be in their operations. The distribution of products from and the operation of the central distribution warehouses come at a necessary cost. While chain operated or independent warehouses alike will incur many of those costs, there are additional costs only faced by independent wholesalers– costs to be borne by the independent wholesaler but of direct or indirect benefit to suppliers. These include the provision of credit to independent retailers, the carrying of bad debts, the cost of invoicing and running accounts payable, the costs of servicing a diverse and geographically widespread independent retailer customer base and accepting claims for short delivery or stock damage from retail customers.  These costs would need to be borne by the manufacturer or supplier and passed on to the retailer if there were no wholesalers to provide this service.
A level playing field at the wholesale level
If, however, the independent wholesalers were offered prices as competitive as those offered to the supermarket chains, wholesalers would be on an equal footing with the chains. Where the wholesaler can offer competitive prices to independent retailers, those retailers can compete more effectively with the chain outlets. Where a wholesaler is unable to do so, the independent sector will lose critical mass, effectively leaving a duopoly to dictate prices to both suppliers and consumers.

Keeping the medium to long term in mind
In the short term, a shrinking or uncompetitive independent sector cannot provide a competitive third force to the major supermarket chains. Without that competitive third force, there is very little to prevent the major supermarket chains from becoming or entrenching their positions as duopolists. The appearance of competitive pricing by the major supermarket chains today will, over time, almost certainly give way to the reality that powerful duopolists are not necessarily interested in acting in the best interests of consumers.

Importance of promoting new entry, innovation and consumer choice
Price discrimination by suppliers can be used to create barriers to entry and discourage new entrants, stifle innovation and reduce consumer choice. Faced with the possibility of not being able to acquire supplies at competitive prices from suppliers, new entrants may be discouraged from entering the sector. At a local level, new entrants are likely to turn to independent wholesalers for their supplies. Where the independent wholesalers are unable to be price competitive, potential new entrants may be discouraged as they in turn may not be able to be price competitive with major supermarket chain outlets. Nationally, new entrants will be discouraged by the favourable prices that the major supermarket chains may extract from suppliers.

By discouraging new entrants into the retail grocery sector, price discrimination acts a barrier to entry. Without a competitive third force (or the possibility of new entry), the major supermarket chains will have very little, if any, incentive to innovate. As a duopoly is created or entrenched, consumer choice will be further reduced or totally at the mercy of the major supermarket chains.  

The impact of any such price differences on competition in the relevant markets – at the national level

In considering the relevant markets in the retail grocery sector, it is clear that the major supermarket chains and independent wholesalers compete both on a national level and on a local or regional level. At a national level, independent wholesalers will negotiate with suppliers for that wholesaler’s national supply needs. Similarly, the major supermarket chains are increasingly negotiating with suppliers for their national requirements. In both cases, however, the total national supply needs are delivered in smaller lots to the requested central distribution warehouse. These central distribution warehouses, by their very nature, are of comparable sizes whether they are operated by the major supermarket chains or the independent wholesalers.

As the central distribution warehouses are of comparable sizes, they deal in comparable volumes. By dealing in comparable sizes, the central distribution warehouses are effectively comparable customers. That these central distribution warehouses are effectively comparable customers is demonstrated by the fact that these warehouses are also comparable in terms of efficiencies they generate along the distribution chain. Efficient central distribution warehouses mean savings on distribution costs, savings that can be passed on.

Given that central distribution warehouses are very cost efficient operations, whether they be chain operated or independently operated, any differences in prices that may be offered by suppliers to the major supermarket chains and independent wholesalers cannot simply be attributed to differences in volume. As noted above, national requirements/volumes are not delivered to one distribution point, but rather are divided up by both the chains and independent wholesalers into a number of central distribution warehouses. National volumes are only one point of reference, and more importantly need to be assessed in context, having regard to the fact that national volumes do not represent one block but rather a collection of smaller blocks delivered to various central distribution warehouses.

The question arises at a national level as to why there should be any differences in the prices at which products are supplied to central distribution warehouses of comparable size. Rather than look at national requirements/volumes, attention should be focussed on the prices at which products are supplied into central distribution warehouses as those prices provide a more appropriate benchmark for assessing potential anti-competitive price discrimination by suppliers. Volumes are comparable at the central distribution warehouse level. Having identified price differences at this wholesale level, an assessment can be made as to why such price differences exist.

While the central distribution warehouse or wholesale level provides a better reference point on price comparisons than do simple market shares of the major supermarket chains and wholesalers, market shares are certainly relevant to the existence or otherwise of market power. For example, were price differences to exist at the central distribution warehouse or wholesale level, one explanation could be that market power has been used to extract favourable prices from suppliers. With the growing market share of the major supermarket chains, suppliers will find it increasingly difficult to counter the increasing market power that comes with that growing market share. In turn, as the independent sector shrinks or is bought out because of its price disadvantage and consequent inability to compete vigorously, the market share and power of major supermarket chains will grow to the point where the suppliers will effectively only have two major buyers for their products.

At a national level, unless the prices of supplies to the central distribution warehouses are comparable between the major supermarket chains and the independent wholesalers, a price disadvantage faced by an independent wholesaler will be equally (if not to a greater extent) faced by the independent retailers supplied by that wholesaler. Unless independent wholesalers are price competitive with the major supermarket chains, the independent retailers supplied by those independent wholesalers will not be as price competitive as they could otherwise have been with major supermarket chain outlets.

Where there are price differences between the equally efficient central distribution warehouses of supermarket chains and independent wholesalers, the question arises as to whether there has been an exercise of market power. In an environment where all central distribution warehouses are efficient in their operations, are of comparable size and provide comparable services (or even more services in the case of independent wholesalers), then price differences at this level will have an adverse impact on competition at both wholesale level and at local or regional level.

Where independent wholesalers are price disadvantaged, then independent retailers supplied by those independent wholesalers will also be price disadvantaged. While the price offered to individual retailers might vary depending on the size of their order and other services provided, a key determinant of the supply price to independents will be the price at which goods are supplied into the independent wholesaler.

Importantly, while the size of individual independent retailer outlets can range from smaller express outlets to outlets of comparable size to the biggest major supermarket chain outlets, the size of central distribution warehouses varies little between those of independent wholesalers and those of the major supermarket chains. Where independent wholesalers receive comparable prices to those offered to the major supermarket chains, the benefits of those prices can be passed onto the independent retailers. The better the prices that can be offered to those independent retailers by the wholesaler, the better the prices the independent retailer can offer consumers.

A key determinant of competition at the local or regional level is the existence of a competitive third force at that level. Where the major supermarket chains operate as a duopoly, there is a temptation not to engage in price competition at all or price competition only within a narrow targeted and self-serving range. Where there is price competition that may be aimed at some short-term objective such as promoting a new or refurbished outlet.

Where there is a competitive third force with outlets of comparable size to the major supermarket chains (or there is the possibility of new independently supplied outlets) in that local or regional area, the level of price competition will depend on the third force’s ability to be price competitive. Unless the third force can match the price competition by a chain-outlet of comparable size, it is unlikely to remain viable in the medium to long term. Where the independent retailer is unable to remain viable it may go out of business or be bought out by the major supermarket chains. For example, given the scarcity of good sites and the desire of the major supermarket chains to increase their market shares, an independent retailer outlet may be attractive to a major supermarket chain because it represents a good site or because it has been an obstacle to expansion by the major supermarket chains.
Whether such price differences are or could be in breach of the existing s 46 of the Trade Practices Act

Proven examples of anti-competitive price discrimination would only be a breach of the existing s 46 where that price discrimination was the result of an entity with a substantial degree of market power using that power for one of the purposes prohibited under the section. In relation to anti-competitive price discrimination, it is clear that an issue to be resolved is who in fact is engaging in the conduct. For example, suppliers may have on their own initiative decided to discriminate between comparable customers simply because they can `get away with it.’ Alternatively, a customer may be extremely aggressive in its negotiations with suppliers. In these circumstances, the favourable price received by that customer may be the result of tough negotiations.

Either way, the existing s 46 requires a careful assessment to be made of who is engaging in potentially anti-competitive conduct and for what purpose the conduct is engaged in by that person. If a supplier is engaging in the conduct, the immediate issue is whether that supplier has a substantial degree of market power. As suppliers will vary in size, it is clear that the extent of their market power will also vary. In relation to some suppliers, while a strong case could be mounted to show that they possess a substantial degree of market power, the High Court’s approach in the Boral case stands in the way of doing so. Where a supplier has a substantial degree of market power, attention could be focused on whether or not they discriminate between comparable customers and, if so, for what purpose. If, for example, it could be demonstrated that such a supplier charges higher prices to different comparable customers to deter those customers from engaging in competitive conduct, then the existing s 46 would be relevant, subject of course to dealing with the concerns that NARGA raises in this submission in relation to the High Court’s current approach to s 46. Importantly, it would be easier for a supplier with a substantial degree of market power to discriminate between comparable customers simply because its customers may have limited or no ability to turn to alternative suppliers.

Alternatively, if a supplier without a substantial degree of market power discriminates between comparable customers because of pressure or bullying tactics by one of those customers, then the question arises as to whether or not that supplier has been the victim of unconscionable commercial conduct as prohibited by s 51AC or a victim of coercive or intimidating conduct.

Where a customer uses a substantial degree of market power to secure favourable prices, the issue arises as to the purpose for which the conduct is engaged in by the customer. If the purpose were simply to obtain the `best’ price that the customer can get, then the customer would argue that it did not have a purpose prohibited by s 46. Suggestions, however, that the customer is simply wanting the `best’ price that it can get must be carefully assessed. Of course, every customer wants the `best’ price. If that customer, however, is one that has a substantial degree of market power then it may want to use that market power to ensure that it gets a price that is better than its competitors. Where, therefore, a customer with a substantial degree of market power uses that power to require a supplier to give it a price that is better than other customers, there is an issue as to whether the customer’s purpose is to deter or prevent competitive conduct by rivals. 
Do price differences substantially lessen competition?

In determining whether or not price differences substantially lessen competition it is first necessary to identify the relevant market. Within this context, NARGA submits that the relevant market needs to be identified by reference to comparable customers. One such market could be identified at a national level by reference to central distribution warehouses. The impact that favourable prices have on competition can be more readily assessed at this national level – with `apples being compared to apples.’ At this level, favourable prices to one customer give that customer a price advantage over a comparable rival. While that enables the favoured customer to undercut a rival, that will be done so long as there is a rival. If the favourable prices are used to eliminate the rival, then the price advantaged customer will simply pocket a higher margin – once the rival has been eliminated or subdued, the favoured customer would have no incentive to compete on price or offer consumers competitive prices.  In short, if the rival is continually undercut, then it will not be able to provide the same level of competitive pressure as it could have done if it had received comparable prices. At worst, the rival may go out of business. Either way, the level of competition where one competitor is given favourable prices will not be as vigorous as it would be if comparable customers were given comparable prices.

Not giving comparable prices to comparable customers at a national central distribution warehouse level, also impacts negatively on competition at a local or regional level. If competitive prices are not offered at the national wholesale level, then competitive prices cannot be offered to retail outlets to meet favourable prices offered by retail outlets of a rival receiving favourable prices from suppliers. Once again, the level of competition at the local or regional level is not as vigorous as it could have been if comparable customers at the national level had received comparable prices from competitors.
Whether there is public benefit in the existence of such price differences

A comparison of the level of competition that exists where there are price differences with the level of price competition that would exist were comparable customers offered comparable prices is a ready measure of whether or not there is a public benefit in the existence of price differences. Given that a competitor receiving favourable prices from suppliers will be able to undercut a disadvantaged rival, the level of competition will be dictated by the advantaged competitor. 
More importantly, the price-advantaged competitor can use the price advantage to rid itself of the price-disadvantaged rival. Once the rival is removed or subdued, there would be little incentive for the favoured competitor to offer competitive prices to final consumers. This lack of incentive would apply irrespective of the favoured competitor becoming a monopolist or a duopolist with a similarly favoured competitor.

Ultimately, the question of whether or not there is a public benefit in the existence of price differences in the price of supplies depends very much on whether there is a public benefit in the existence of vigorous competition between the major supermarket chains and the independent sector, or whether consumers are better off if the grocery industry is left with a duopoly between the major supermarket chains.
Is there a case for a specific prohibition against anti-competitive price discrimination?

If existing provisions of the Trade Practices Act cannot adequately deal with the anti-competitive impact of price discrimination, then there would be a case for a specific prohibition against anti-competitive price discrimination. Where a gap is shown to exist in the existing Act, then that gap needs to be filled lest the Act, and in turn the ACCC, are considered impotent in dealing with anti-competitive conduct.
Is there a need to distinguish between public and private benefits associated with discriminatory/non-discriminatory pricing?

A clear distinction needs to be made between public and private benefits associated with discriminatory/non discriminatory pricing. For example, if favourable, discriminatory prices received from suppliers were not passed onto the final consumer, then those favourable discriminatory prices would represent a private benefit to the favoured operator. Those favourable discriminatory prices would only be in the public interest if there was some mechanism for guaranteeing that they were always passed on to the final consumer. There would only be a guarantee that favourable discriminatory prices would always be passed onto to final consumer where there was sufficient competitive pressure on the favoured operator to pass on the favourable prices. However, rivals can only apply competitive pressure if those rivals can match the prices at which the favoured operator sold to final consumers. Since the rival is discriminated against in terms of price, the rival cannot by definition apply the required competitive pressure to ensure that the favoured operator always passes on the favourable prices received from suppliers.

In an environment where independents ensured genuine unmanaged competition, comparable prices to comparable customers would always be a guarantee that the final consumer would receive the most competitive price. On a level playing field in terms of comparable prices for comparable customers, independent wholesalers and their retailers would provide vigorous competition ensuring that the retail grocery sector would always be as competitive as it could. In these circumstances, non-discriminatory pricing by suppliers would be in the public interest as there would be true competition rather than distorted or managed competition as would possibly be the case where one rival receives favourable prices as compared to a comparable rival. 

Would discriminatory pricing between like customers be in the public interest?

Discriminatory pricing between comparable customers is not in the public interest as price differences place the price disadvantaged customer at a competitive disadvantage limiting the ability of that customer to act as a counter weight to the favoured customer. If the price-disadvantaged customer is unable to compete it is likely to lose business to the favoured rival. The price-disadvantaged customer may go out of business to the detriment of final consumers, especially as the remaining previously favoured customer no longer needs to worry about rivals.

In the short term, final consumers may benefit from the favoured customer undercutting its price- disadvantaged rival, but it is critical to note that the final consumer will only continue to get the same price benefits so long as there is some competitive pressure on the price-advantaged customer.

Would non-discriminatory pricing between like customers be in the public interest?

Non-discriminatory pricing between comparable customers is in the public interest as it ensures a level playing field in which the comparable customers act as competitive counter weights to one another. In a truly competitive environment, the comparable customers would compete vigorously with one another. This would be especially true in the retail grocery sector, a sector where final consumers are price sensitive.
Does discriminatory pricing between like customers confer a private benefit?

Discriminatory pricing between comparable customers confers a private benefit if the favourable pricing is not passed onto the final consumer. Unless there is competitive pressure to pass on the favourable pricing, there is no guarantee that it will in fact be passed on. In a duopoly there would be little incentive to compete on price, and in turn there may be little, if any ongoing incentive to pass on favourable pricing. Where there are truly independent players at a national level, there is competitive pressure on all operators to compete. Of course, there is the possibility of collusion between the players on pricing, but that is prohibited under the Trade Practices Act.

In the absence of collusion, the presence of independent players promotes vigorous competition. Similarly, the presence of independent retail outlets promotes vigorous competition at a local or regional level. Without competitive independent retail outlets, there would be the temptation for the major supermarket outlets to compete on price only within a limited range.

Does non-discriminatory pricing confer a private benefit?

Non-discriminatory pricing would mean that those who were discriminated against previously would receive better pricing from suppliers. In an uncompetitive market, a party receiving a better price could be tempted to retain the better price and not pass it onto retailers (in the case of wholesalers) or the final consumer (in the case of major supermarket chains). In a truly competitive market, however, a party receiving a better price would be compelled to pass it on or lose business to rivals. The retail grocery sector is at its most competitive when suppliers offer the best price to comparable customers.

If suppliers offer the best price to the major supermarket chains, then the chains have a price advantage over independents that they will use against them to gain market share at their expense. Where independent wholesalers are price disadvantaged, they cannot offer competitive prices to their retailers. In turn, wholesaler-supplied independent retailers are also price disadvantaged and may go out of business or be bought out by the major supermarket chains. Losing their independent retailers is not in the interests of the independent wholesalers who need volume to maintain their buying power and distribution efficiencies.

Where independent wholesalers are offered the same prices as those offered to the major supermarket chains, wholesalers are able to offer competitive prices to their retailers who, in turn, can be more competitive with chain outlets. It is in the interests of wholesalers to pass on non-discriminatory prices they receive from suppliers. Retaining the benefit of better prices is not in the interests of independent wholesalers. Accordingly, non-discriminatory prices cannot confer a private benefit in a market where it is in the interests of all players to offer the most competitive price to customers (whether they be wholesaler-supplied independent retailers or final consumers).

Who are `like customers’?

Like customers are those customers that are in a comparable position along the distribution chain. At a wholesale level – the point at which supplies are acquired by grocery operators for resale - these `like customers’ will be in a comparable position in terms of volumes dealt with at central distribution warehouses or services performed by those warehouses in getting supplies to retail outlets. While there are comparable customers at retail level, comparison between these retail customers becomes difficult, as such a comparison would necessarily be tainted by the prices at which the wholesale level is supplied.
What would be seen as `like terms’?
Like terms means comparable prices for supplies. Prices offered by suppliers to the wholesale level – the point at which supplies are acquired by grocery operators for resale – must reflect comparable volumes into the central distribution warehouses and comparable services performed to get the supplies to the retail outlet.

Just as the major supermarket chains need to distribute to and service their individual retail outlets, independent wholesalers also need to distribute to and service their retail outlets. Where the major supermarket chains are given favourable prices from suppliers for undertaking those services, the independent wholesalers should also be given prices that reflect the services that they undertake effectively on behalf of suppliers. In the case of independent wholesalers, the wholesaler carries the risk of payment for the supplies from individual retailers. While the supplier will be paid by the wholesaler, there is a risk that the wholesaler will not be paid by the individual retailer. If the supplier had been supplying directly to the retailer, then the supplier would have carried the risk of non-payment. Similarly, if the suppliers serviced individual retailers directly they would face the cost of distributing to a diverse and geographically widespread customer base.

In practice, independent wholesalers relieve suppliers from the need to provide credit to independent retailers, carrying bad debts, invoicing and running accounts payable for a diverse customer base, servicing a diverse independent retailer customer base and to accept claims for short delivery or stock damage from retail customers. In the absence of independent grocery wholesalers and retailers, suppliers would effectively have only two major customers for their supplies. Unless suppliers offer comparable terms to comparable customers buying comparable quantities and providing comparable services on supplier’s behalf, competition within the retail grocery will be reduced at both a national and local/regional level. 
Is the retail grocery sector as competitive in terms of price?

Given that the retail grocery industry operates on very low margins, the ability to compete on price largely depends on the price at which supplies are obtained from suppliers and the cost of operation at the particular level of the distribution chain being considered. In view of the very low margins, considerable effort has been devoted to ensuring that operational costs are kept as low as possible. Substantial efficiencies have been secured along the distribution chain, particularly at the central distribution warehouse level. At the retail level, while operational costs are generally comparable between major supermarket chains and independent retailers, rent may be an issue where the major supermarket chains are able to extract favourable rental treatment from landlords.

Overall, the pricing of supplies is a critical issue at all levels of the distribution chain, with differences in pricing at one level potentially having a disproportionate impact at other levels of the distribution chain.

Is the retail grocery sector as competitive in terms of service?

The level of services offered by the major supermarket chains and the independent sector is comparable at different levels of the distribution chain. Central distribution warehouses offer comparable services as do individual retail outlets of comparable size.
Could the retail grocery sector be made more competitive in terms of price?

As pricing is clearly linked to the costs of supplies and of doing business, being more competitive in pricing means lower costs of supplies or of doing business. With the costs of doing business being directly within the control of the wholesaler and retailers and given the very low margin nature of the industry, there is considerable pressure to operate the business as efficiently as possible so as to keep the costs of business as low as possible. The cost of supplies is not so directly controllable, and as a result offers the greatest opportunity or scope for being able to offer more competitive prices.

Are vertically integrated major supermarket chains necessarily more `efficient’ than a traditional wholesaler/retailer relationship?

While there may be efficiency advantages in a vertically integrated structure, such advantages can be replicated within a traditional wholesaler/retailer relationship. Where there is a highly efficient operation, the traditional wholesaler/retailer relationship can be a seamless and cost effective structure for ensuring the timely delivery of supplies to a diverse range of individual retailers. If the wholesaler is highly efficient in its operations, they can service individual retailers of varying sizes more cost effectively than suppliers themselves doing so directly.

An efficient wholesale distribution operation is the key to efficient, cost effective distribution of supplies. Within this context, the major supermarket chains themselves can be viewed as de-facto wholesalers also servicing a diverse range of individual retail outlets.
Should sales performance be the key criterion in determining prices offered by suppliers?

Considerable caution should be exercised in using notions of sales performance as a key criterion for determining price offered by supplier. From the outset, a notion of sales performance should be carefully defined. If sales performance simply means market share, then it just becomes a facade for unquestionably accepting that the greater market share of the major supermarket chains should equate to better prices. This would be quite an unsophisticated and obvious attempt to present market share as a surrogate for pricing decisions. In practice, pricing decisions may also reflect responses to a use of market power – not alienating the major supermarket chains can become a key factor in pricing decisions, or more fundamentally may reflect distribution and associated costs. Pricing decisions are not or should not be based only on national volumes. Pricing decisions are often much more sophisticated, reflecting a variety of factors where volume is only one such factor.

If sales performance means sales figures at wholesale or retail level, then it is readily apparent that care needs to be taken in recognizing that differences in prices at which supplies are sold will impact on sales figures. In particular, the better prices offered at the wholesale level (and in turn the retail level), the more competitive will be the wholesaler and retailer. The more price competitive the wholesaler or retailer, the better the sales figures.

Sales performance may mean different things to different industry players and unless carefully defined, taking into account a range of relevant factors impacting on sales, the notion should not be used to overly simplify how pricing decisions are or should be made by suppliers. Nor should `sale performance’ be used as a cloak to hide the possibility that pricing decisions may also reflect uses of market power to extract more favourable supply prices.
Are there differences in supply efficiencies between different customers?

While as a general statement the larger the customer, the better the supply efficiencies associated with those customers, this general statement needs to be qualified depending on the level of the distribution chain. For example, while the major supermarket chains will because of their greater market share have larger total volumes than the independent wholesalers, those larger volumes are by physical necessity broken down into smaller volumes to be delivered to the central distribution warehouses. Once the larger total national volumes are divided into smaller lots distributed to the central distribution warehouses, the supply efficiencies associated with those larger national volumes are reduced or eliminated. This reduction in supply efficiencies should also have an impact on price, as the division of a large total volume into smaller lots must increase distribution and associated costs.

The larger national volumes will give the major supermarket chains considerable market power which could be used to extract better prices that may be justified simply by reference to the price and supply efficiencies. Given that the retail grocery industry is a very low margin business, any price advantage extracted by the major supermarket chains allows them to undercut the independent sector without adversely affecting the chains’ margins. The market power of the major supermarket chains places them in a position where they could, by simply applying pressure on suppliers, extract favourable supply prices to undercut any independent competitor and still maintain healthy margins. 

Finally, once the supplies are received into the central distribution warehouses, the supplies have to be divided into smaller lots depending on the requirements of the individual retail outlets to be supplied. The division of the total warehouse volumes into smaller lots again reduces supply efficiencies and in turn impacts on price efficiencies.
Are there differences in the volume and distribution efficiencies of retail chains and wholesalers?

At the central distribution warehouse level, the major supermarket chains and the independent wholesalers face comparable volume and distribution efficiencies. The warehouses are of comparable sizes and, in turn, have a comparable range of retail outlets that are supplied. These retail outlets range from `express’ sized outlets to full-scale supermarkets. Both the major supermarket chains and the independent wholesaler face the cost of servicing a diverse range of retail outlets. Accordingly, the major supermarket chains and the independent wholesalers face comparable supply efficiencies and, in turn, distribution costs from the central distribution warehouse to the individual retail outlet.

If the efficiencies and distribution costs from the central distribution warehouse level to the individual retail level are comparable between the major supermarket chains and the independent wholesalers, then differences in prices between chain outlets and independently supplied retailers must reflect a difference in the price at which the warehouse level is supplied.
Recommendation 1:

NARGA advocates that the Trade Practices Act deals effectively with anti-competitive price discrimination, preferably though an effective s 46 of the Trade Practices Act.
2.2 Examples of abuses of market power: Dealing with anti-competitive price discrimination – Overview of NARGA’s response to the ACCC’s grocery pricing report
The release by the ACCC of its Senate-ordered Report on prices paid to suppliers by the two major supermarket chains and independent wholesalers raises critical issues regarding the level of competition in Australian grocery industry. Indeed, despite the limitations of a voluntary inquiry – particularly the limited number of responses received from suppliers, the ACCC Report reveals that the two major supermarket chains received more favourable prices than independent wholesalers in a majority of times during the sample period. This finding represents the first independent, objective assessment of how the two major supermarket chains are favoured in terms of price in a majority of cases in their dealings with suppliers.

Despite the two supermarket chains and independent wholesalers being – in terms of central distribution warehouses - of comparable scale and all being capable of like performance, independent wholesalers are unable to secure comparable prices to the chains on at least the same number of occasions as the chains. This places the independent sector at a competitive price disadvantage and, in turn, reduces their ability to be a vigorous competitive force within the grocery industry.

This, plus other competitive, dangers associated with price discrimination are raised in the ACCC Report. Such dangers include:

· the possibility of the lower prices to the two major supermarket chains being subsidized by the higher prices to other buyers;

· raising barriers to entry, with the reduced likelihood of new entrants;

· prompting independent grocery retailers to exit the industry, thereby pushing the independent sector below the critical mass needed to sustain a viable competitive force; and

· reduced vigor in the competitive process and a greater likelihood of parallel conduct or tacit collusion involving those remaining in the industry.  

Such dangers would be of concern to all those seeking to ensure that the competitive process is not distorted by the exercise of power by those major customers who see the ability to extract more favourable prices from suppliers as an obvious way of removing or disciplining rivals.

Within this context, the ACCC Report highlights a number of broader competition issues facing the Australian grocery industry. These include:

· The lack of supplier power and possible intimidation of suppliers;

· The possible reasons behind price differences between like customers having regard to the exercise of buying power;

· The possible reasons behind price differences between like customers having regard to the concept of like terms for like performance;

· The dangers of a `most favoured customer’ or `meet the competition’ clause; and,

· The impact of creeping acquisitions.

Overall, therefore, the ACCC Grocery Pricing Report not only provides varying degrees of support for NARGA’s concerns regarding anti-competitive price dscrimination, but also focuses the spotlight on the importance of greater transparency in supplier and retailer/wholesaler relationships.
NARGA’s response to the ACCC’s grocery pricing report: Spotlighting the issue of anti-competitive price discrimination within an Australian context
NARGA welcomes the first independent, objective assessment of how the independent grocery wholesalers and the two major supermarket chains are treated by suppliers on the critical issue of supply price. Indeed, the Report reveals that, on the limited data received by the ACCC, the major supermarket chains were favoured on price in a majority of instances during the period of the ACCC’s Inquiry (1999-2000 & 2000-2001). This price favoritism is demonstrated in Chart 5.3.2 found on page 26 of the Report.

Importantly, Chart 5.3.2 only provides part of the industry picture as it is based on data received by the ACCC from only 19 out of the 50 suppliers surveyed. Thus, on a sample of 38% of grocery industry suppliers surveyed, the price favoritism that the major supermarket chains enjoyed in the period of the Study was expressed in Chart 5.3.2 as a ratio of 10:4 in 1999/2000 and 12:8 in 2000/2001.

Leaving aside for the moment the issue of supplier response to the ACCC Inquiry, these price differences favouring the major supermarket chains place the chains at a competitive advantage over the independent wholesalers thereby reducing the ability of independent wholesalers to offer lower prices to their independent retailer customers. In turn, those independent retailer customers can’t offer lower prices to final consumers unless given direct supplier support (with no conclusive evidence in the ACCC Report regarding the level and scope of such support), or jeopardize their ability to reinvest in the business so as to remain a viable competitive force. In short, the competitiveness of independent grocery retailers is inextricably linked to the ability of independent wholesalers to secure comparable prices to those secured by the two major supermarket chains. In summary, the better the prices received by the independent wholesalers, the better the prices they can offer to their independent retailer customers, the better the prices those retailers can offer consumers and the more competitive tension there is between the two major supermarket chains and the independent sector.

The ACCC recognizes at page 44 that while price discrimination at the wholesale level is the central focus, any discrimination at the wholesale level may have a follow on impact on the retail level:

 “Possible price discrimination focuses on the relationship between wholesalers and their suppliers. However, it may affect competitiveness between different retailers thereby substantially lessening competition at the retail level.”

Significantly, the ACCC Report then moves on to identify, on page 49, the following dangers of price discrimination in a highly concentrated market:

· the possibility of the lower prices to the two major supermarket chains being subsidized by the higher prices to other buyers;

· raising barriers to entry, with the reduced likelihood of new entrants in the industry;

· prompting independent grocery retailers to exit the industry, thereby pushing the independent sector below the critical mass needed to sustain a viable competitive force; and

· reduced vigor in the competitive process and a greater likelihood of parallel conduct or tacit collusion involving those remaining in the industry.  

In particular, the ACCC makes the following observations:

“From the earlier discussion of market participants it is apparent that, generally, the grocery market is highly concentrated. It could become more so if price discrimination in supplying grocery products caused non-chain retailers to incur higher costs e.g. the lower price given to the major chains is `subsidised’ by higher price charged to other buyers. It needs to be considered whether price discrimination could result in heightened barriers to entry, either structural or strategic.

…It is likely that the conduct itself raises entry barriers by establishing over a long period the role of the major retail chains as market leaders. If price discrimination resulted in a further increase in market share for one or both of the chains, this would confer even greater economies of scale and scope. It would make viable entry by independents even more difficult and unattractive. Should one (or both) chains raise prices, smaller retailers would then have every incentive to follow suit. Although all independent retailers will not exit, those remaining are therefore unlikely to be a real constraint on the chains.

If price discrimination does have the effect of preventing or limiting independent retailers from competing and ultimately forces significant numbers from the market, it will have a flow-on effect to independent wholesalers whose customers are the independent retailers. … A reduction in the number of retailers and in diversity might more easily enable parallel conduct or tacit collusion.”

Having recognized these dangers and, especially, the seriousness of price discrimination as a possible form of anti-competitive conduct, the inevitable question arose as to whether or not those dangers have been realized. On this point, the ACCC acknowledges the limitations of a voluntary inquiry. Indeed, the voluntary nature of the inquiry, together with the specific requirement under the Senate Order to consider whether any conduct identified by the ACCC is likely to be in breach of the Trade Practices Act, may have had an inhibiting impact on the level of supplier response – a point suggested by the ACCC at page 40 of the Report. More importantly, the ACCC on the same page notes that despite offering suppliers undertakings of confidentiality, `significant players in the grocery industry exercised their right not to provide specific data.’ In the absence of data from `significant players,’ the industry is left in the dark as to whether the ACCC findings found throughout the Report represent the industry norm, or whether any conclusions (or other statements) in the Report represent the tip of the iceberg in terms of price favoritism enjoyed by the two major supermarket chains.

While the industry may be confident that `on the data provided in response to its survey, the Commission has not identified conduct that is likely to constitute a breach of the [Trade Practices] Act,’ how confident can the industry be that this finding also applies with respect to those 62% of grocery suppliers who chose, for whatever reason, not to respond to the ACCC survey? With those non-respondents encompassing `significant players,’ can the ACCC findings be representative of conduct across the industry? Would the ACCC’s findings regarding the existence or otherwise of anti-competitive conduct have been different if there had been a higher supplier response level? Clearly, the ACCC findings on page 40 regarding the existence or otherwise of anti-competitive conduct, beg the question of what is the situation in relation to all those suppliers who chose not to respond.

While the industry may be able to accept that the suppliers who chose not to respond may have legitimate interests in protecting their commercial data, the question arises as to whether these non-responding suppliers would accept a Senate inquiry into the level of price favoritism that may be enjoyed by the two major supermarket chains across the whole industry rather than just within the ACCC’s limited sample. On this point, it is noteworthy that on page 11 the ACCC readily accepts the limitations of its Inquiry and, in the face of such limitations, raises the possibility that the Senate may wish to further pursue the issue:

“Because of the clear limitations on the collection and use of the data obtained during the inquiry, the Commission regards its report as qualified by the limitations of the amount of data received. The Senate, after its deliberation on the content of this report, may consider that it is appropriate to use the range of questions formulated by the Commission for use in one of the Senate’s own committee inquiries.”

Again, at page 23, there is clear recognition of the limitations of the ACCC’s data:

“The Commission must qualify any assessment of price differences by expressing caution as to how representative the figures are because of the limitations in the voluntary response rate. At best, the data can only by regarded as indicative.”

Despite the limitations of the data received by the ACCC, the Report throws light on a number of competition issues facing the grocery industry. These can be summarized as follows:

· The lack of supplier power and possible intimidation of suppliers within the grocery industry;

· The possible reasons behind price differences between like customers having regard to the exercise of buying power;

· The possible reasons behind price differences between like customers having regard to the concept of like terms for like performance;

· The dangers of a `most favoured customer’ or `meet the competition’ clause; and,

· The impact of creeping acquisitions.

The lack of supplier power and possible intimidation of suppliers within the grocery industry
The lack of supplier power over retailer/wholesaler customers has been highlighted by the peak supplier body – the Australian Food and Grocery Council (AFGC) – at page 36 of the Report.

“AFGC offered another view that there `… exists a disproportionate distribution of power in favour of the retailer/wholesaler over the supplier in the Australian grocery sector.’ Their view is that the level of retailer/wholesaler concentration within the Australian grocery sector is almost unparalleled in the world, but that all the retailer/wholesaler players are vigorous and effective competitors. They added: `With the above as a given  market characteristic and regardless of the relevant market being defined on a National, State or other geographical basis, [they] are all customers of significant scale and influence to grocery suppliers.’

The views put by the AFGC are particularly noteworthy given that they demonstrate that suppliers view themselves not only as lacking sufficient power to provide a countervailing force to `retailer/wholesaler’ customers, but also being compelled to operate in a grocery sector that has a level of concentration `almost without parallel in the world.’ Importantly, AFGC views the retailer/wholesaler in Australia as major customers, each with a significant scale and influence over suppliers.

These observations appear to suggest that supplier conduct alone may not be the full explanation for price favouritism. Suppliers may be simply responding to `pressure’ or other coercive tactics from particular major customers that they be favoured on price. Thus, the existence or otherwise of buying power amongst major customers and the use of that power by those customers becomes a central issue to be addressed. In particular, the question arises as to whether or not suppliers face intimidatory or coercive conduct from major retailer/wholesaler customers.

Significantly, the ACCC notes on page 17 that the issue of undue exercise of buyer power by supermarket chains towards suppliers was identified in the United Kingdom’s Competition Commission Inquiry Report as an area where competition is distorted and operates against the public interest in the United Kingdom. Clearly, this is an issue to be considered in the Australian context, especially in view of its almost unparalleled level of retailer/wholesaler level of concentration.

The possible reasons behind price differences between like customers: The exercise of buying power

From an Australian perspective, the issue of the degree and use of buyer power amongst major retailer/wholesaler customers remains to be conclusively resolved, again because of the limited data available to the ACCC. Despite the limitations of the data used by the ACCC, the ACCC was able to make a number of insightful observations regarding the buying power of major customers within the grocery industry. These include:

Observations on page 46 regarding the presence of market power:

“A buyer may have market power relative to its supplier/s if a significant reduction in purchases by that particular buyer would substantially reduce the supplier’s profits. This will occur if:

· there are inadequate alternative buyers to compensate for the loss of the particular buyer;

· there are significant switching costs in changing to supply other buyers; and/or

· the supplier depends on the firm with buyer power to `underwrite’ its cost of production by facilitating economies of scale.”

Such observations should not only ring alarm bells given the observations by AFGC about the level of retailer/wholesaler concentration in Australia, but are reinforced by the further ACCC observations on page 46 that `as retailers (especially grocery retailers) typically carry a broad range of products, they could refuse to stock one particular brand with little impact on sales.’ In short, the ACCC observes on page 48 that:

“Most suppliers could not afford to lose access to retail outlets of Woolworths and Coles. On a national basis Woolworths and Coles combined have over 1200 retail outlets. … The buying power of those major retail chains is significant.”

The ACCC goes on to state that `it might be expected that the major retail chains would invariably get the best price,’ but on the limited data available to the ACCC the major chains did not always get the best price. In reality, the industry would not expect the major chains to `always’ get the best price for the simple reason that with the emergence of recognizable independent banner and retailer groups, the independent sector can now not only buy comparable quantities deliverable to central distribution warehouses as do the two major supermarket chains, but can perform in terms of sales and being able to deliver on buyer/supplier expectations in a like manner as the two major supermarket chains. After all, the industry would accept that buyer/supplier relationships are not just about questions of scale, but also depend on the buyer’s ability to deliver on a pre-conceived marketing or business plan as agreed between buyer and supplier. Nevertheless, the ACCC’s Inquiry of price differences at the wholesale level provides an extremely valuable point of comparison at a level in the industry where the central distribution warehouses of the two major supermarket chains and the independent wholesalers are of comparable size and efficiency. At this level, there can be a like for like comparison between the two supermarket chains and the independent wholesalers.

The possible reasons behind price differences between like customers: The impact of and adherence to   the concept like terms for like performers
Where buyer and suppliers agree, however, on the level of performance to be delivered within the relationship, it would be expected that if the same or comparable level of performance is achieved by different customers, then those different customers should receive the same or comparable treatment in terms of price. Where a major customer performs at a comparable level to another major customer, but is treated differently, questions arise as to why that pricing difference occurs. Is it a case of suppliers not treating like performers in a like manner, or is it a case of the exercise of buyer power. Based on the limited sample available to the ACCC, and their clear disclaimers throughout the Report, it is clear that the ACCC finding that `the major retail chains do not always get the best price’ leaves unresolved the central question as to why, on the limited data available to the ACCC, the major retail chains received - as shown in Chart 5.3.2 - a better price than the independent wholesalers in a majority of instances.

Given the absence of data from 62% of suppliers surveyed, the issue arises as to how (if at all) the buyer power of the two supermarket chains is exercised throughout the rest of the industry and whether the level of price favoritism shown in Chart 5.3.2 of the ACCC Report differs (if at all) throughout the rest of industry. Such issues become critical ones, particularly given the independent sector’s ability to perform in a like manner to that of the two major supermarket chains. Indeed, the ability of the independent wholesalers to get the best price on some occasions as shown in Chart 5.3.2 provides ready evidence of their ability to perform in a like manner to the two major supermarket chains. Clearly, independent wholesalers are - in the words of AFGC on page 36 – able to collaborate with suppliers to utilize their respective trading relationships to provide offerings most desired by the customers.

The ability of independent wholesalers to get on occasion a better price than the two major supermarket chains reflects their ability to meet with suppliers and, in the words of the ACCC on page 20, agree that they can both have a common understanding of what is the best way to present the supplier’s product or accommodate the supplier’s production plan. After all, if independent wholesalers did not perform to a level required by suppliers for a better price, then they would not get that better price. That independents are capable of a better performance than the chains, thereby securing a better price, is demonstrated in Chart 5.3.2. Thus, given that independent wholesalers can perform in a like manner on a significant number of times, the question arises as to why they cannot get a better price at least 50% of the time. Like performance as suggested by AFGC would suggest like terms. Where like performance leads to unlike terms, the questions arises as to whether the difference in terms can be explained by an exercise of buying power, a lack of adherence by suppliers to their publicly claimed principle of `like terms for like performance,’ or whether there is some other reason for the dissimilar treatment.

The impact of creeping acquisitions

The issue of creeping acquisitions or strategic acquisitions undertaken in a small, piecemeal fashion making them difficult to challenge under s 50 - the merger provision – of the Act was raised in the ACCC’s Report. On page 50, the ACCC identifies creeping acquisitions as a possibly relevant factor in determining whether price discrimination is competitive or anti-competitive in the long run. Clearly, the ability of the independent sector to maintain a critical mass is related to its ability to be vigorously competitive, particularly in the face of price discrimination. 

The dangers of a `most favoured customer’ or `meet the competition’ clause

`Most favoured customer’ or `meet the competition’ clauses entitling the buyer to terms that are at least as good as those offered to other buyers have been raised as a possible problem area. On page 50, the ACCC notes that while such clauses may be to protect the buyer’s competitiveness, they may result in reduced price flexibility or even price fixing depending on the circumstances.

Within this context, NARGA is concerned to ensure that elements of one relationship (namely, supplier A and major customer B) are not used to impact – in an anti-competitive manner – on another relationship (namely, supplier A and major customer C). This may occur in circumstances where major customer B uses its substantial degree of market to require, in this case through contractual means, supplier A to give major customer B a better price than its rivals. Major customer B can then use the favourable price extracted from Supplier A in an uncompetitive manner, namely to undermine major customer C’s ability to be a vigorous competitive force. Such an objective by major customer B can be achieved by requiring Supplier A to agree to `most favoured customer’ or `meet the competition’ clauses in their supply agreement.
Clearly, `most favoured customer’ or `meet the competition’ clauses raise competition issues.  Indeed, such clauses entitling the buyer to terms that are at least as good as those offered to other buyers were specifically raised as a possible problem area.

In view of ACCC identified dangers of `most favoured customer’ or `meet the competition’ clauses, NARGA proposes that such clauses be considered as part of the competition issues raised in relation to anti-competitive price discrimination, particularly given the extent to which they may impact detrimentally on competition in a relevant market.

Identifying and dealing with anti-competitive conduct within the grocery industry: Some broader issues

Despite throwing light on a number of key issues, the ACCC Report raises many more issues regarding the identification and stamping out of anti-competitive conduct within the grocery industry. These unresolved issues include:

· Making justifiable assessments on the competitive well-being of the grocery sector given the lack of data from `significant’ suppliers;

· The importance of a post-Franklins break-up Inquiry;

· Limitations with the present s 46;

· Intimidatory conduct by retailer/wholesaler customers aimed at securing more favorable prices to those of competitors;

· Below cost selling; and

· Strategic targeting.

Lack of data from `significant’ suppliers

The lack of data from significant suppliers is an obvious source of concern. In the face of a non-response rate of 62% in relation to useable data, the ACCC findings are necessarily limited in scope and cannot be extrapolated across the industry. Nevertheless, there are sufficient areas of competitive concern highlighted in the Report to support a more thorough investigation by the Senate, particularly as this should provide considerable comfort to those suppliers who did not respond comprehensively to the ACCC Inquiry for confidentiality reasons.

A post-Franklins Inquiry

The importance of a follow-up Senate Inquiry is highlighted by the changed industry conditions following the Franklins break-up. The Franklins break-up has increased the market shares of all the remaining industry participants with an inevitable increase in the buying power of major customers. Whether or not this increase in buyer power has led to an increase in price favouritism enjoyed by either the independent wholesalers or the two major supermarket chains is a question needing to be answered. The ongoing competitive wellbeing of the grocery sector should be of concern to all Australian consumers, particularly given the almost unparalleled level of retailer/wholesaler concentration in Australia, a view long held by NARGA and which is also now expressed by the AFGC as demonstrated on page 36 of the Report.
Limitations with the present s 46

The present difficulties in establishing breaches of s 46 (discussed in this Submission) limit the effectiveness of s 46 in dealing with conduct that has the effect of damaging competition.

Intimidatory conduct by retailer/wholesaler customers aimed at securing more favourable prices to those of competitors

In view of what the AFGC describes on page 36 as the disproportionate distribution of power in favour of the retailer/wholesaler over the supplier in the Australian grocery sector, it is imperative that such power is not used in an intimidatory manner against suppliers. Whether or not suppliers face intimidatory conduct by a customer seeking to secure more favourable prices to those of competitors should be considered, particularly in the light of whether or not such conduct has an anti-competitive purpose.

Below cost selling 

Although not within the scope of the ACCC Inquiry, the ACCC’s reference on page 17 to the findings of the United Kingdom’s Competition Commission Inquiry of `persistent selling by supermarkets below cost,’ should be of concern in an Australian context, with its almost unparalleled level of retailer/wholesaler concentration. The purpose of persistent below cost selling by those having a substantial degree of market power in the grocery industry should be placed under the spotlight to ensure that it is not anti-competitive.

Strategic targeting

Again, although not within the scope of the ACCC Inquiry, the ACCC’s reference on page 17 to the findings of the United Kingdom’s Competition Commission Inquiry of price flexing (varying prices in different geographical areas in the light of local competition) should also be of concern in Australia. The purpose and effect of price flexing or what NARGA describes as `strategic targeting’ of competitors must also be placed under the spotlight to prevent its use in an anti-competitive manner.

In view of the ACCC Grocery Pricing Report NARGA makes the following recommendation to the Committee:
Recommendation 2:

Having regard to the ACCC Grocery Pricing Report and in keeping with NARGA recommendations regarding anti-competitive price discrimination, NARGA proposes:

(i) that greater transparency be introduced into the supplier and retailer/wholesaler relationship in the Australian grocery industry as a key element in uncovering and dealing with anti-competitive price discrimination; and

(ii) that other possible examples of anti-competitive conduct within the Australian grocery industry be effectively dealt with under s 46 of the Trade Practices Act.
2.3 Examples of abuses of market power: Anti-competitive below cost pricing

NARGA is concerned that large and powerful corporations may engage in anti-competitive below cost pricing. Given the considerable financial resources of large and powerful corporations and their ability to cross subsidize below cost pricing by higher prices in less competitive markets, there is a danger that these corporations will view below cost pricing as a way of destroying the competitive process in those markets in which the corporations face vigorous, smaller competitors.
NARGA acknowledges however that no corporation should be prevented from engaging in below cost pricing that is done to match a competitor, to clear items of a perishable or limited shelf life, or to get rid of discontinued product lines.

Anti-competitive below cost pricing is another example of conduct that, where engaged in strategically by a large and powerful corporation would undermine competition in a market where independent small businesses could not match or sustain prices set by a large and powerful corporation. The problem would be magnified in those circumstances where a supplier engages in anti-competitive price discrimination whereby a large and powerful corporation receives better prices or trading terms than the independent small business sector, even though the latter buys comparable quantities of products and provides the supplier with comparable services. Being sold products at prices higher than those offered to large and powerful corporations places the independent small business sector at a clear price disadvantage and prevents the sector from being competitive with those corporations. Being at a competitive disadvantage forces independent small business to go out of business or sell out to the large and powerful corporations. Simply stated, if the independent small business sector was not at a price disadvantage they would be in a better position to provide effective competition to the large and powerful corporations to the benefit of consumers.

Prohibiting anti-competitive below cost pricing would ensure that large and powerful corporations would not price goods below their acquisition cost plus normal selling costs as a way of destroying the independent small business sector. Since a large and powerful corporation could sustain below cost prices for longer periods of time, it is critical that no below cost pricing strategy is implemented (unless, for example, it is implemented to match a competitor’s price or there is a genuine commercial reason for sustaining losses on a particular product, e.g where it is highly perishable or the product is a discontinued line).
Recommendation 3:

NARGA proposes that anti-competitive below cost pricing be effectively dealt with by the Trade Practices Act, preferably though an effective s 46 of the Trade Practices Act.
2.4 Examples of abuses of market power: Large and powerful corporation engaging in coercive or intimidating conduct or conduct inducing a supplier to discriminate against competitors of the entity

NARGA is concerned that while a supplier may, independently of any outside pressure, choose to discriminate between like customers, there is an increasing risk that suppliers may be approached by particular customers with a view to extracting price advantages over rivals or, seeking to ensure that its rivals are not given a better price.

Again, while the supplier may choose to ignore such approaches, such a position becomes increasingly difficult to maintain where the customer seeking the price advantage is a large and powerful corporation. In these circumstances, a supplier may have little choice but to give the large and powerful corporation a price advantage over rivals, even though rivals may buy comparable volumes or provide comparable services to the price advantaged rival.

At worst, suppliers are coerced or intimidated by the large and powerful corporation into giving the entity a price advantage or a commitment not to offer discounts to the entity’s rivals. Alternatively, the entity could induce the supplier into discriminating between comparable customers. In each case, NARGA strongly contends that competition is stifled to the ultimate detriment of Australian consumers. Not only is the rival price disadvantaged and not able to be competitive with the large and powerful corporation, but consumers are denied the discounts that the rival may have received from suppliers in the absence of coercion, intimidation or inducements by large and powerful corporations.

NARGA is concerned that as corporations become large and powerful and industries become more concentrated, they are more likely to behave in a coercive or intimidating manner towards those with which they deal. This is a particular issue where the large and powerful corporation is a substantial customer of a smaller, or even large, supplier. Suppliers may be coerced or intimidated into doing things that they would not have otherwise done. For example, suppliers may be coerced or intimidated into withdrawing discounts offered to customers other than the dominant corporation. Withdrawal of such discounts following approaches by a large and powerful corporation is anti-competitive as it deprives consumers of those discounts.

Similarly, a supplier may be coerced or intimidated by a large and powerful corporation into treating the large and powerful corporation more favourably than other customers of the supplier. By being coerced or intimidated into discriminating against other customers, suppliers are being forced to tilt the competitive playing field in favour of the large and powerful corporation. The disadvantaged customers are not able to be as competitive as they could have been in the absence of discrimination and, therefore, consumers are deprived of the benefits of having an independent small business sector that can compete vigorously with the large and powerful corporation.

Accordingly, NARGA advocates that s 46 of the Trade Practices Act deal effectively with large and powerful corporations engaging in coercive or intimidatory conduct or conduct that induces a supplier to discriminate against competitors of the entity. Such a prohibition would differ from the existing prohibition in s 51AC of the Trade Practices Act as the focus of the inquiry under the NARGA proposal would be the impact of the conduct on third parties (namely, rivals of the entity having a substantial degree of market power), rather than the impact of the conduct on the supplier itself (which would generally be the focus of the inquiry under s 51AC).

Recommendation 4:

NARGA advocates that the Trade Practices Act deal effectively with large and powerful corporations engaging in coercive or intimidating conduct, or conduct that induces a supplier to discriminate against competitors of the entity - preferably though an effective s 46 of the Trade Practices Act.
2.5 Examples of abuses of market power: Large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas

NARGA advocates that the Trade Practices Act deal effectively with large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas. 

By charging below cost prices against smaller competitors in particular markets, a large and powerful corporation can strategically undermine the competitive process in high competition areas. The large and powerful corporation can easily subsidize any losses or lower margins in markets in which it strategically targets the competitive process from profits made in less competitive markets. Given the smaller competitors limited or lack of ability to cross subsidize the losses or limited returns in the market strategically targeted by a large and powerful corporation, it is a matter of time until the competitive process is subdued, or even smaller competitors unable to cross subsidize driven from the market or forced to sell out. Once the competitive process is subdued and smaller competitors are driven out of the market or forced to sell out, consumers in that market will be deprived of the benefits of competitive outcomes generated by the presence of a smaller, but vigorous competitor. 

NARGA accepts that in dealing with below cost pricing in whatever form it may take no corporation should be prevented from pricing to match a competitor, to clear items of a perishable or limited shelf life, or to get rid of discontinued product lines.

The issue of predatory pricing is particularly problematic from a competition point of view in those instances where a large and powerful corporation is able to charge lower prices in those markets in which it faces competition from the independent sector and cross subsidize any losses or cuts to its profit margin in those markets from other markets in which it does not face vigorous competition from the independent sector.

Surely there is some point where such conduct by a large and powerful corporation is so detrimental to the existing and future level of competition, that despite protestations to the contrary the corporation must have known that its conduct could eliminate competition, or at the very least warn off or discipline a competitor or supplier. Indeed, the question arises as to why a large and powerful corporation decides to sell key products below cost in a market where there is a successful independent player, while refraining from selling at below cost in those markets in which the corporation has no competition or only that competition provided by a fellow duopolist. What motivates the corporation from selling below cost in those markets with independent players? To gain market share from the independent sector or even to eliminate competiton over time? To warn the independent that if it competes too vigorously then it would be targeted by the large and powerful corporation? To benefit consumers?

Needless to say, if the corporation sold at below cost in all markets it may soon be losing considerable sums of money. Why only target those markets with an independent presence? Simply because the large and powerful corporation doesn’t have to do it in other markets. In short, there is no incentive to sell below its prices in other markets lacking an independent presence or markets characterised by a duopoly (where the large and powerful corporation faces a comparable corporation). Indeed, in a duopoly situation, the duopolists will only compete within a narrow price band and certainly have no incentive to benefit consumers through a price war.

In markets having an independent presence, is it pro-competitive to allow a large and powerful corporation to strategically target the independent? In the short term, consumers get the benefit of a price war. Of course, those consumer benefits last only as long as the price war continues. But what happens if the large and powerful corporation can use all its advantages (cheaper supply prices, lower rent and the ability to cross-subsidize its losses with profits from other less competitive markets to name a few) to out survive the independent. What happens to consumers when the independent is eliminated or disciplined into not competing vigorously because they have been strategically targeted? There is no doubt that prices will rise to those levels found in less competitive markets. Thus the question arises - what would be the objective purpose of strategically targeting an independent? Quite simply as a strategy to undermine the independent with the ultimate desire to be rid of the independent or at the very least send a signal that price competition should be kept within a limited range. If correct, then strategic targeting can not, beyond the very short term, be in the consumer interest.

Within this context, NARGA advocates that the Trade Practices Act deal effectively with large and powerful corporations undermining the competitive process by cross subsidizing below cost prices in high competition areas with higher prices in low competition areas. In doing so, no corporation should be prevented from reducing prices to match a competitor, to clear items of a perishable or limited shelf life, or get rid of discontinued product lines.

Recommendation 5:

NARGA proposes that the Trade Practices Act deal effectively with large and powerful corporations undermining the competitive process by cross subsidizing below cost prices in high competition areas with higher prices in low competition areas - preferably though an effective s 46 of the Trade Practices Act.
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NARGA SUBMISSION

PART TWO: SECTION 46: THE STATE OF PLAY
OVERVIEW

In this section of the Submission, NARGA would like to set out the current state of play regarding s 46 of the Trade Practices Act. In particular, this section reviews the current operation of s 46 following the High Court’s decisions in the Boral and the Melway cases. These decisions represent critical turning points in the recent history of s 46 on the basis that in each case the High Court has given an extremely narrow interpretation to key concepts in s 46.  Indeed, NARGA submits that the High Court has undermined the parliamentary intention behind the key s 46 concepts of `a substantial degree of power in a market’ and `take advantage.’
2.6 Section 46: The state of play

At present, NARGA would submit that the issue of whether or not a corporation has a substantial degree of market power is to be determined by reference to the corporation’s ability to act unilaterally and, in particular, by reference to its ability to set prices without losing custom. This is an extremely high threshold given that, apart from collusion or something unique about the corporation, the corporation will only be able to raise prices without losing custom where it is able to act totally or almost totally free from competitive constraint. Such an extremely high threshold has a number of very important ramifications in relation to the scope and application of the existing s 46.

To begin with, the High Court’s adoption in the Boral case of this extremely high threshold appears to be contrary to the parliamentary intention behind the 1986 amendments to s 46. There can be no doubt that those amendments were intended to lower the threshold for the application of s 46 from one of a corporation being in a position to control a market or to determine the prices of a substantial part of the goods or services in a market to one covering corporations with a `lesser’ degree of market power. In other words, the concept of a substantial degree of power in a market was intended to reflect a lesser degree of market power than the ability to determine prices as per the original s 46.

Clearly, the ability to set prices was the trigger for the application of the original s 46. If an equivalent requirement is now part of the existing s 46, then the scope and application of the existing s 46 would remain unchanged from that of the original s 46 – a state of affairs clearly contrary to the intention behind the 1986 amendments. In short, there are serious doubts as to whether the High Court in the Boral case has done justice to the parliamentary intention behind the 1986 amendments.

Secondly, if the ability to raise prices without losing custom or the ability to act totally or almost totally free from competitive constraint is now the test for determining whether a corporation has a substantial degree of power in a market, then are serious doubts as to which corporations are now covered by the existing s 46. Indeed, the ability to raise prices without losing custom or the ability to act totally or almost totally free from any competitive constraint is one associated with being in such a commanding position in the market that rivals do not offer any degree of constraint on the corporation. It is only monopolists, near monopolists or those corporations in a controlling or dominant position that could ordinarily have such a commanding position. Accordingly, it would appear that only these types of corporations would be covered by s 46 following the High Court’s decision in Boral case.

Not only has the High Court in the Boral case arguably raised the threshold in relation to whether a corporation has a substantial degree of power in the market, the Court has also adopted an onerous test for deciding whether the corporation has taken advantage of its market power. Following the Melway case, this test now requires an assessment of whether the corporation could have engaged in the same conduct in the absence of market power. If the corporation could have engaged in the same conduct in the absence of market power, then according to the High Court it will not be taking advantage of its market power. This test is particularly onerous as in theory a corporation may choose to engage in the same conduct whether or not it has market power. For example, the corporation may choose to engage in below cost pricing whether or not it has market power. Similarly, the corporation may refuse to deal whether or not it has market power. The danger with this onerous approach is that it fails to pay due regard to the fact that while in theory the corporation could act in the same manner whether or not it has market power, a corporation with market power has a much greater ability to sustain inherently anti-competitive conduct or to persistently engage in such conduct.

By merely asking whether the corporation could have, as a matter of commercial judgement, engaged in the same conduct in the absence of market power, the High Court is asking a hypothetical question of how the corporation would have behaved in the absence of market power, rather than asking how it has behaved given its market power. By asking a hypothetical question of how the corporation would have behaved in the absence of market power, not enough attention is being focused on (i) the nature of the conduct and (ii) whether by being able to sustain the conduct over a period of time the corporation with the requisite market power is able to undermine the competitive process for its benefit rather than for the benefit of consumers.

Clearly, the focus in relation to the concept of taking advantage should be on whether the market power has allowed the corporation to sustain or persist in conduct that is inherently anti-competitive, rather than whether the corporation could have decided as a matter of commercial judgement to behave in the same manner without the market power. The economic reality is that a corporation with market power can do much more damage to the competitive process if it engages in inherently anti-competitive conduct than a corporation that behaves in the same manner, but lacks market power.

Finally, the High Court in relation to predatory pricing allegations is apparently inserting an additional `recoupment’ requirement into s 46. While the High Court in the Boral case looked to the concept of recoupment as a way of dealing with so-called predatory pricing allegations under s 46, it must be remembered that there is no mention in s 46 itself of a concept of recoupment as an additional element in establishing breaches of s 46. All that is required by the wording of s 46 and the parliamentary intention behind s 46 is that the corporation has a substantial degree of market power and has taken advantage of that power for one of the anti-competitive purposes identified in the provision. To require proof of recoupment is to add a new element to s 46, a state of affairs certainly not contemplated by the parliamentary intention behind s 46.

In view of these apparent departures from the parliamentary intention behind the key concepts of `a substantial degree of power in a market’ and `take advantage,’ it would be submitted that following the Boral case s 46 is at the crossroads. Has the provision reverted to being a monopolization provision in which it is only concerned with the conduct of monopolists, near monopolists or those in a controlling or dominant position in a market? Or is it time to restore, or at the very least clarify that parliamentary intention? While the question of whether or not to restore, or clarify that parliamentary intention is undoubtedly a controversial one, it is submitted there are various reasons why it must be addressed.

The case for restoring or clarifying the parliamentary intention behind the existing s 46

From the outset, it is particularly noteworthy that in all recent s 46 matters the litigation has either ended up in the High Court or is about to make its way there subject to special leave being granted. That this is the present state of affairs must surely be of concern to policy makers, the ACCC as the enforcer of the law and all those looking for certainty as to the scope and application of s 46. Indeed, if all s 46 cases do end up in the High Court, as is presently the case, it is inevitable that some doubt will arise as to the scope and application of the existing s 46 and, in particular, as to whether there is judicial consensus regarding the meaning of key concepts within s 46. While of course there is the possibility that s 46 matters may have ended up or look like ending up in the High Court merely because those alleged to have breached s 46 will vigorously defend such allegations (after all, they are often very large and powerful companies), there is a real danger that this constant referral of s 46 cases to the High Court reflects a lack of certainty regarding the meaning of such key concepts as `a substantial degree of power in a market’ and `take advantage.’ 

Not only may there be an existing lack of clarity regarding these key concepts, but there may also be the risk that the resolution of the additional cases now before the Courts may only serve to give guidance on how those key concepts apply to specific fact scenarios rather than provide a more definitive meaning of the concepts. In particular, there is now also the real danger that, rather than additional High Court cases providing a clear and workable meaning of key s 46 concepts applicable across all future s 46 matters, the High Court decisions may come to simply represent a collection of legal pronouncements regarding a series of specific fact scenarios.

Thus, as the matter now stands, the High Court’s focus of the ability to act totally or almost totally unconstrained, particularly in the setting of prices means that future cases will effectively be judged by reference to whether or not there is such an ability on the part of the corporation. Not only is this approach to whether or not there is a substantial degree of power in a market arguably a return to the very high level of market power required under the original s 46, but it allows a Court considerable latitude to find that the corporation, despite being large and powerful and being able to wield considerable influence in the market, does not come within s 46 because it cannot act totally or almost totally without constraint, particularly in the setting of prices. 

Clearly, a more sophisticated analysis is required in relation to whether the corporation has a substantial degree of market power. In particular, a sophisticated analysis of the threshold test of a substantial degree of market power in a market should focus on whether or not the corporation has:

· substantial market share;

· substantial financial power;

· has the ability to either affect in a measurable degree the price, terms or conditions for the supply or acquisition of goods or services; or,

· has the ability to act persistently in a manner that it would not have been able to act in the absence of its substantial market share; or substantial financial power without risking its business profitability or the risk of losing custom.

Importantly, such an analysis is aimed at giving effect to the parliamentary intention that the existing s 46 should also apply to major participants within oligopolistic markets and, in particular, recognizing that in such markets more than one corporation may have a substantial degree of market power. Such an approach focuses attention on the corporation’s ability to influence market outcomes or behave in a way that can only be sustained by virtue of the corporation’s substantial market share or access to significant financial resources.

Of course, if more than one corporation can have a substantial degree of power in a market provision must be made to deal with the theoretical possibility that it would be used by one corporation having the requisite market power against another like corporation. While this clearly stands against the intention of the existing s 46 to protect competition by preventing abuses of market power by those with the requisite degree of market power against those without it, s 46 could for the sake of completeness be amended to provide that it does not apply in relation to conduct engaged in by equally matched corporations towards one another.   

Similarly, a more sophisticated approach is required in relation to the concept of `take advantage.’ The present High Court approach focusing on how a corporation would have behaved in the absence of market power is a particularly onerous test. Given that it is theoretically possible for a corporation to engage in the same types of conduct in the absence of market power, it is clear that even monopolists or near monopolists would not be considered to have taken advantage of their market power, provided they could have behaved in the same way in the absence of market power. In reality the fact that the corporation has a substantial degree of market power may allow it to more readily or more effectively engage in recognized forms of anti-competitive conduct, and that should be the approach taken under the existing s 46 rather than an approach that asks how the corporation would have behaved in the absence of its market power. The fact is that the corporation now has a substantial degree of market power and the question should now be how it has in fact used that power. 

In relation to predatory pricing allegations, no concept of recoupment should be inserted into s 46 for the simple reason that notions of recoupment require assessments as to how the corporation may behave at a future point in time. Much like the High Court’s approach to `take advantage,’ the concept of recoupment requires consideration of the hypothetical question of how the corporation may behave in the future. Rather than speculating as to the corporation’s possible future behaviour, the attention under s 46 should be on how the corporation with a substantial degree of market power has in fact behaved. Where the evidence reveals that a corporation with a substantial degree of market power has in fact engaged in inherently anti-competitive conduct for one of the anti-competitive purposes identified in s 46(1), then that should be sufficient to establish that the corporation has breached s 46. Consideration of evidence of what the corporation is alleged to have done is difficult enough without also requiring consideration of how the corporation may have behaved in the absence of market power or how it may behave in the future or after it has engaged in the conduct alleged to have breached s 46.

On the question of whether or not the object of the conduct has been achieved, it is clear from an analysis of the intended operation of s 46 that actual proof of the conduct having achieved its object is not required for establishing a breach of s 46. Were it necessary to demonstrate that the corporation has in fact achieved the objective behind the conduct, a further onerous and uncalled for element would be injected into s 46 to the detriment of the competitive process and ultimately consumers. In particular, considerable damage to the competitive process could occur well before there is sufficient proof that the corporation has achieved its purpose. Thus, if it is necessary under s 46 to wait until the corporation’s objective has been achieved, then the effectiveness of s 46 would be further eroded. Any doubt in this regard should be removed by ensuring that s 46(1) deals with attempts to achieve one of the prohibited purposes in paragraphs (a)(b) or (c).

Finally, while the other elements of s 46(1) are being put under the spotlight, consideration could also be given to providing additional legislative guidance with respect to the purpose element. Although s 46(7) allows some scope for inferring purpose, there is ample scope for a court to ascertain the corporation’s purpose from just the evidence before the court. Within this context, it may be useful to provide a degree of statutory guidance on the issue of purpose. This could involve inserting a non-exhaustive list of factors with s 46 to assist courts on the issue of purpose.

Overall, therefore, it is the combination of a substantial degree of power in a market, the engaging in inherently anti-competitive conduct and an intention to do so that lies at the heart of the existing s 46. Within this context, it must be put beyond doubt that the existing s 46 is concerned with corporations that have a substantial degree of market power as evidenced by their substantial market share, substantial financial power, or their ability to act to some degree free from competitive constraint rather than their ability to raise prices without losing custom. This would not only give effect to the intention behind the 1986 amendments to lower the threshold from one of an ability to determine prices or control the production of goods or services to one of a substantial degree of power in a market, but would ensure that the existing s 46 would have application beyond only monopolists, near monopolists or those corporations in a controlling or dominant position in a market. In short, given the apparent failure of the High Court in the Boral case to do justice to the intended meaning behind key concepts within s 46, it now necessary to restore or at the very least to put beyond doubt their intention meaning. In this regard, it would be appropriate for Parliament to insert a statutory definition of `a substantial degree of power in a market’ and `take advantage,’ and to provide statutory guidance on the purpose element.

The insertion in s 46 of a statutory definition of `a substantial degree of power in a market’

At its simplest, the insertion of a statutory definition of a substantial degree of power in a market would provide certainty as to those corporations intended to be covered by s 46. At present the provision appears to be limited to those corporations able to act totally or almost totally free from competitive constraint. This is an extremely narrow view of market power and appears to exclude large and powerful oligopolists, which despite their inability to act unilaterally in the setting of prices can wield considerable market power. Given the parliamentary intention that the existing s 46 is to apply to `major participants in an oligopolistic market,’ the concept of a substantial degree of power in a market should be defined in a manner that extends to cover large and powerful oligopolists.
Market share or financial power in these circumstances become critical factors as the greater the market share or financial power, the greater the corporation’s freedom to engage in conduct that is by its very nature anti-competitive. It is the corporation’s market share or financial power that gives it the ability to bring about market outcomes favourable to the corporation, but detrimental to the level of competition in that market over time. Thus, the greater the market share or financial power and the more concentrated the market, the greater the ability of the corporation to (i) force those with whom it deals to accede to demands that could not have been sustained by the corporation in the absence of its market share or financial power, or (ii) to pursue a course of action that could not have been sustained by the corporation in the absence of its market share or financial power. In either case, the greater the market share or financial power, the greater the ability for the corporation to act in ways that entrench or grow its market power, but which cannot be explained merely by reference to the corporation’s internal advantages (i.e. skills or efficiencies). 

It is a corporation’s market share or financial power that allows it a degree of freedom from competitive constraint. In this regard, market share and financial power become surrogate measures of the corporation’s market power. Thus, the greater the corporation’s market share or financial power, the greater it’s market power and its ability to act to some degree free from competitive constraint. At one end of the spectrum, the corporation may be a monopolist or near monopolist able to act totally or almost totally free from competitive constraint. At the other end, the corporation may have such low market share or financial power that it has no ability to act to any degree free from competitive constraint. At some point, however, a corporation will secure such a share of the market or such financial power that it will be able to act to some degree free from competitive constraint. While such freedom may not be total or absolute freedom from competitive constraint, the corporation will nevertheless enjoy a degree of freedom in its dealing with others and, in particular, in its ability to influence outcomes in the market over time.

When does the corporation secure sufficient market share or financial power to enable it to act to some degree free from competitive constraint? The short answer, based on the consideration of the legislative history of s 46 and the intention behind the 1986 amendments to s 46, appears to be where the corporation has a substantial market share or substantial financial power enabling it to act to a measurable degree free from competitive constraint. Importantly, the concepts of a substantial market share or substantial financial power are ones that enable a comparison to be made of the respective market power of corporations in the market.

In relation to the question of whether the corporation has a substantial market share, for example, a lot will depend on how concentrated or fragmented the market in which the corporation operates. By having regard to the market structure, a comparison can be made of the market shares of those corporations in that market. Thus, the more concentrated the market, the larger the market share covered by the concept of a substantial market share. As a relative concept only those corporations with the largest market shares will be considered to have a substantial market share. Once achieved, it is this substantial market share that gives the corporation an ability to act to some measurable degree free from competitive constraint and sets it apart from a corporation that lacks such market share 

In relation to the question of a substantial financial power the focus would be on the corporation’s market capitalization and its ability to raise capital or borrow money. Thus, the greater the corporation’s market capitalization or ability to raise capital or borrow money, the greater the freedom of action it has, if it chose to do so, to pursue or sustain a pattern of conduct that is inherently anti-competitive. Once again, it will be the corporations with the largest market capitalization or ability to raise capital or borrow money that will be considered to have substantial financial power.

Indeed, having secured a substantial market share or substantial financial power and with it the ability to act to some degree free from competitive constraint, the corporation is in a position where it can more readily act in a manner detrimental to competition. It is not simply the attaining of that position that is of concern for the purposes of s 46, but rather having attained that position the corporation is placed on notice that it is not to engage in conduct that is by its very nature anti-competitive. While of course the corporation can continue to exploit its internal advantages (i.e. skills and efficiencies) without fear of s 46, it cannot now intentionally engage in conduct which, when considered objectively, undermines the competitive process.

In summary, a statutory definition of the concept of substantial degree of market power could focus on whether the corporation has substantial market share; substantial financial power; has the ability to affect in a measurable degree the price, terms or conditions for the supply or acquisition of goods or services, or the ability to act persistently in a manner that it would not have been able to act in the absence of its substantial market share without risking its business survival or the risk of losing custom.

By inserting such a statutory definition it is readily apparent that, in keeping with the parliamentary intention behind the 1986 amendments to s 46, more than one corporation may have a substantial degree of market power. Accordingly, some regard needs to be given to the theoretical possibility of one corporation with a substantial degree of market power using s 46 against a competitor corporation with the same or a very similar degree of market share in the same market. Being mindful of this possibility, a provision could be inserted into s 46 to deal with this situation. 

The insertion of a statutory definition of `take advantage’

As presently drafted, the question of what is meant by the concept of `taking advantage’ is left up to the courts to decide.  In such circumstances, there is a risk that the concept may not be given the meaning intended by Parliament. Indeed, a review of the parliamentary intention behind the concept of `taking advantage’ reveals that the concept was intended to be the mechanism for distinguishing between conduct that merely reflects the corporation’s use of its internal advantages (i.e. skills or efficiencies) and conduct that is inherently anti-competitive. Similarly, the parliamentary intention behind the concept also emphasizes the view that it is the corporation’s substantial degree of market power that allows it to more readily or more effectively engage in the inherently anti-competitive conduct.

Accordingly, a statutory definition of `take advantage’ could identify recognized forms of anti-competitive conduct, including those identified in the explanatory memorandum accompanying the 1986 amendments to s 46, and provide for a catch all provision to cover other conduct that may be inherently anti-competitive or that the corporation can more readily or more effectively engage in because of its substantial degree of market power.

Strengthening the existing purpose test in s 46 –The inclusion of a list of factors to assist in the identification of purpose

While the Boral and Melway cases have focused attention on the meaning of a substantial degree of power in a market and take advantage, the third element of s 46, namely the issue of purpose, remains a challenging one. Within this context, there may be merit in the inclusion of a list of factors spotlighting the issue of purpose. Such a list of factors would focus close attention on trying to identify the true purpose behind the conduct rather than simply undertaking, as appears to be case with the existing purpose test under s 46, an assessment of the subjective intentions behind the conduct, no matter how self serving those intentions may be in the circumstances.

All too often, corporations having a substantial degree of market power will typically seek advice as to how, having regard to the Trade Practices Act, they should characterize conduct that they may engage in from time to time. Such advice would undoubtedly suggest that the corporation should take particular care in identifying and emphasizing any pro-competitive aspects of the conduct. Clearly, such emphasis on identifying any pro-competitive aspects of the conduct is self-serving as it may be aimed at deflecting attention from what may truly be intended by the corporation.

More importantly, any advice to a corporation having a substantial degree of market power for it to focus on any pro-competitive aspects of the conduct is no doubt also intending to minimize the risk of being caught by the purpose element under the existing s 46. In such circumstances, the proposed list of factors may be useful in ensuring a better understanding of the true motivations behind the conduct. While clearly the purpose element is an accepted part of s 46, any difficulties in proving the `purpose’ element could be simply dealt with by the inclusion of a list of factors that guides the Court in determining what has motivated the conduct in question. Such factors could focus attention on whether the conduct was truly intended to be pro-competitive – that is, in the best interests of consumers, or whether the conduct was intended to punish, eliminate or send a signal (for example, to a rival not to compete vigorously or for a supplier not to offer comparable or better deals to competitors). The factors are intended to provide some objective benchmark or framework for assessing the conduct in question. The existence or otherwise of the listed factors is not, of itself, conclusive evidence of a breach, but rather a mechanism for better understanding what has motivated the conduct in question.
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PART TWO:  SECTION 46: LEGISLATIVE PROPOSALS

OVERVIEW

In this section of the Submission, NARGA would like to put before Committee a set of proposals for either restoring or clarifying the parliamentary intention behind s 46 of the Trade Practices Act. 
2.7 Section 46: Legislative proposals - Amending the misuse of market power provision (s 46) to restore or clarify the parliamentary intention behind the 1986 amendments to the provision and by including a list of factors to assist in the identification of purpose
From the discussion of the legislative history and intended operation of s 46, it is submitted that justice has not been done to the intended meaning of the provision’s two key concepts. In particular, the concepts of a substantial degree of power in a market and taking advantage have received far too a narrow interpretation for s 46 to deal effectively with the potentially anti-competitive conduct of large and powerful oligopolists. In view of the onerous interpretation given to `taking advantage’ there are even doubts that the potentially anti-competitive conduct of monopolists, near monopolists and those corporations in a controlling or dominant position in a market will be caught by s 46. Indeed, while monopolists, near monopolists and those corporations in a controlling or dominant position in a market may be covered by the concept of a substantial degree of power in a market, there are doubts as to whether they will be taking advantage of that power if they engage in conduct, like below cost pricing or refusals to deal, that they could have also engaged in the absence of market power.

In such circumstances, it is submitted that the time has arrived to consider whether any amendments can be made to s 46 to restore or at the very least clarify its intended operation. Of course, such amendments should not stifle vigorous competition in a market, but rather assist in ensuring that s 46 operates as intended as an effective deterrent against large and powerful corporations engaging in recognized forms of anti-competitive conduct to the detriment of smaller efficient competitors and more importantly to the ultimate detriment of consumers.

The following amendments would be proposed with the suggested changes to the existing s 46 highlighted.

“(1) A corporation that has a substantial degree of power in a market shall not take advantage of that power for the purpose of:

(a) eliminating or substantially damaging a competitor of the corporation or of a body corporate that is related to the corporation in that or any other market;

(b) preventing the entry of a person into that or any other market; or

(c) deterring or preventing a person from engaging in competitive conduct in that or any other market.

(1A)For the purposes of subsection (1):

(a) the reference in paragraph (1)(a) to a competitor includes a reference to competitors generally, or to a particular class or classes of competitors; and

(b) the reference in paragraphs (1)(b) and (c) to a person includes a reference to persons generally, or to a particular class or classes of persons.

(1AA) A corporation will be deemed to have a substantial degree of power in a market if it:

(a) has a substantial market share in any relevant market; or

(b) has substantial financial power; or

(c) has the ability to affect in a measurable degree the price, terms or conditions for the supply or acquisition of goods or services in any relevant market, or

(d) has the ability to act persistently in a particular manner in any relevant market that it would not have been able to act in the absence of its substantial market power, or substantial financial power without a risk to its business profitability or losing custom.

(1AB) For the purposes of subsection (1) `take advantage’ means engaging in any of the following types of conduct:

(a) below cost pricing; or
(b)  price discrimination; or
(c) inducing a supplier to, directly or indirectly, engage in anti-competitive price discrimination; or
(d) refusal to acquire or supply, or offering to acquire or supply on uncompetitive prices, terms or conditions; or
(e) inducing a refusal to acquire or supply; or
(f) expanding production or the supply of goods or services disproportionately with the existing demand, or expected increases in demand, for the goods or services; or
(g) intimidatory or coercive conduct; or
(h) any other type of conduct that has the effect or likely effect of substantially lessening competition in any relevant market; or

(i) any other type of conduct the corporation may engage in more readily or more effectively by reason of its substantial degree of power in a market.

(1AC) For the purposes of subsection (1AB) `below cost pricing’ means:

(a) to supply or offer to supply a good or service at a price below the acquisition cost of the good or service plus normal selling costs associated with supplying or offering to supply the good or service, or

(b) to supply or offer to supply a good or service at a price below the avoidable or variable cost of the corporation producing the good or service.

(1AD) Subsection (1AC) section does not prevent a corporation from:

(a) supplying or offering to supply a good or service on a genuine transitory promotional or clearance sale basis having regard to the perishability of the good or service, or the length of time the good or service has been held or is capable of being held on hand; and,

 (b) supplying or offering to supply a good or service at a price that matches a price at which the same good or service is being supplied or offered for supply by a competitor of the corporation.

(1AE) For the purposes of subsection (1AB) `price discrimination’ means refusing to offer, supply at, or make available, the same price, terms, conditions, rebates, allowances, credits, discounts, supplier support, total funding support or any other benefit, whether direct or indirect, whether legally enforceable or not, in relation to the same type of goods or services, or substantially similar goods or services, in equivalent transactions involving acquirers or potential acquirers who:

(a) are or are likely to be, whether directly or indirectly, competitors in any relevant market;

(b) meet the minimum requirements specified in advance by the supplier in relation to those transactions; and,

(c) meet the corporation’s credit worthiness requirements.

 (1AF) Subsection (1) does not apply to conduct engaged in by a corporation against a competitor corporation having the same or a very similar market share or financial power as the first–mentioned corporation in the same market. 

(2) If:

(a) a body corporate that is related to a corporation has, or 2 or more bodies corporate each of which is related to the one corporation together have, a substantial degree of power in a market; or

(b)  a corporation and a body corporate that is, or a corporation and 2 or more bodies corporate each of which is, related to that corporation, together have a substantial degree of power in a market;

the corporation shall be taken for the purposes of this section to have a substantial degree of power in that market.

[Delete subsection 3]

(4) In this section:

(c) a reference to power is a reference to market power;

(d) a reference to a market is a reference to a market for goods or services; and

(e) a reference to power in relation to, or to conduct in, a market is a reference to power, or to conduct, in that market either as a supplier or as an acquirer of goods or services in that market.

(5) Without extending by implication the meaning of subsection (1), a corporation shall not be taken to contravene that subsection by reason only that it acquires plant or equipment.

(6) This section does not prevent a corporation from engaging in conduct that does not constitute a contravention of any of the following sections, namely, sections 45, 45B, 47 and 50, by reason that an authorization is in force or by reason of the operation of section 93.

(7) Without in any way limiting the manner in which the purpose of a person may be established for the purposes of any other provision of this Act, a corporation may be taken to have taken advantage of its power for a purpose referred to in subsection (1) notwithstanding that, after all the evidence has been considered, the existence of that purpose is ascertainable only by inference from the conduct of the corporation or of any other person or from other relevant circumstances.
(8) For the purposes of establishing a breach of subsection (1) it is unnecessary to demonstrate that the corporation has in fact succeeded in achieving any of the prohibited purposes specified in that subsection.
(9) Without in any way limiting the manner in which the purpose of a person may be established for the purposes of any other provision of this Act, a Court shall have regard to the following matters in considering whether or not a corporation has  taken advantage of its power for a purpose referred to in subsection (1):

(a) Whether the conduct of the corporation was part of a policy or pattern of conduct adopted by the corporation or whether it was an isolated occurrence;

(b) If the conduct of the corporation was part of a policy or pattern of conduct adopted by the corporation;

· how was the policy or pattern of conduct developed and who was involved in its development?

·  were there clear lines of authority in the implementation of the policy or the pattern of conduct?

·  was the policy or pattern of conduct publicly known?

· what was the stated intention of the policy or pattern of conduct?

· were there discrepancies between the stated intention of the policy or pattern of conduct and the behaviour of those giving effect to the policy or pattern of conduct?

· did the policy or pattern of conduct only target those markets in which the entity faced vigorous competition from a competitor?

· did the entity adhere to the terms of the policy or pattern of conduct?

· was the policy or pattern of conduct uniformly applied or only applied on an ad hoc basis?

· was the policy or pattern of conduct in place since the corporation’s inception or was it formulated or implemented after the corporation attained a substantial degree of market power?

· does the policy or pattern of conduct place the corporation at a competitive advantage with respect to its rivals?

· what was the impact (or would be the likely impact) of the policy or pattern of conduct on the level of competition in any market in which the corporation is a participant? and

· was the corporation aware or in a position to be aware of this impact?

(c) If the conduct of the corporation involved an isolated occurrence:

· did the conduct occur only in those markets in which the corporation faced vigorous competition from a competitor?

· how did the corporation behave in similar circumstances in the past?

· was the conduct engaged in since the corporation’s inception or was it engaged in after the corporation attained a substantial degree of market power?

· did the conduct place the corporation at a competitive advantage with respect to its rival?

· what was the impact (or would be the likely impact) of the conduct on the level of competition in any market in which the corporation is a participant?  And

· was the corporation aware, or in a position to be aware, of this impact.”
It is readily apparent that these legislative proposals regarding s 46 seek firstly to define the key concepts of `a substantial degree of power in a market’ and `taking advantage’ by reference to the legislative history and parliamentary intention behind these concepts. In relation to the proposed statutory definition of substantial degree of power in a market, the focus is on such matters as the corporation’s market share and financial power. Each of the identified matters represents a surrogate measure of the corporation’s market power. Once the particular threshold with respect to an individual matter is reached, the corporation would be considered to have a substantial degree of power in a market for the purposes of s 46(1). In short, once it can be said that the corporation has, for example, a substantial market share, the corporation is treated as having a substantial degree of power in a market and therefore considered to be within the scope of s 46.

Although satisfying just one of the listed matters will be sufficient to establish that the corporation has a substantial degree of power in a market, it is apparent that the issue of market power involves questions of degree. Not only are there questions of degree in relation to the individual matters that may under the proposal give rise to a substantial degree of power in a market, but there is also the real possibility that a particular corporation may satisfy all of those individual matters identified in the proposal as giving rise to a substantial degree of power in a market. After all, the exiting s 46, like the proposal, is intended to cover large and powerful oligopolists, as well as monopolists, near monopolists or those in a controlling or dominating position in a market. Thus, while one corporation in one market may have a substantial degree of power in a market because as an oligopolist it may have either substantial market share or substantial financial power, it is clear that another corporation in another market may be more powerful than the former corporation by virtue of being a monopolist or near monopolist and therefore more likely to satisfy all the individual matters listed under proposal. Even though both corporations would under the proposal have a substantial degree of market power, the difference in market power would be a relevant factor in relation to the question of what penalty is to be imposed on the respective corporations for breaches of s 46. In other words, the more market power or the more individual matters satisfied by the corporation, the greater should be the penalty imposed for breaches of s 46 on the basis that the more market power a corporation possesses, the more damage it can cause to the competitive process.

The proposal also provides a statutory definition of `take advantage’ that seeks to do justice to the legislative history and parliamentary intention behind the concept. In particular, the concept is intended to focus attention on the conduct being engaged in by the corporation having a substantial degree of power in a market. It is the engaging in conduct that is inherently anti-competitive that is intended to be highlighted by the concept of `take advantage.’ Not all conduct engaged in by a corporation with a substantial degree of power in a market is intended to be caught by s 46. It is only recognized forms of anti-competitive conduct that are intended to be caught. At present, s 46 relies on the concept of `take advantage’ as the key link between having the requisite degree of market power and the intention behind particular uses of that market power.

Despite the importance of the concept of take advantage, no statutory guidance has been given to distinguish between merely using a corporation’s internal advantages pro-competitively and conduct that is inherently anti-competitive. By focusing attention squarely on recognized forms of inherently anti-competitive conduct, the proposal regarding `take advantage’ is aimed at clearly identifying the types of conduct that may breach s 46 if engaged in by a corporation having a substantial degree of market power in circumstances where it is motivated by an anti-competitive purpose prohibited by s 46(1). In summary, the proposal endeavours to provide certainty as to what conduct is covered by s 46 and it does this by spotlighting the types of conduct generally recognized as undermining the competitive process if intentionally engaged in by those corporations having a substantial degree of power in a market. These include below cost pricing, price discrimination, and refusals to deal.

Having set out to provide statutory guidance on the key concepts in s 46 in keeping with their parliamentary intention, the proposals proceed to provide some specific guidance on the all-important issue of purpose. In this regard, the proposals set out a series of questions to help spotlight how and why the corporation has come to engage in the conduct. On the issue of purpose, the proposals also seek to emphasize that an attempt to achieve a prohibited purpose as identified in s 46(1) would be sufficient to establish a breach of the provision. This would remove any doubt as to whether actual proof is required as to whether the corporation has in fact achieved one of the prohibited purposes in s 46(1).  

Finally, the proposals seek to preclude a situation where s 46 is used by one corporation against a competitor corporation having the same or a very similar market share as the first–mentioned corporation in the same market.  This is to cover the theoretical possibility that s 46 will be used by equally matched corporations against one another. As s 46 is concerned to protect competition by preventing corporations having a substantial degree of market power from intentionally engaging in inherently anti-competitive conduct against other corporations lacking such market power, s 46 was never intended to play a role in the conduct of equally matched corporations towards one another.

Recommendation 6:
NARGA proposes that the misuse of market power provision (s 46) be amended in accordance with the NARGA legislative proposals set out in this Submission to restore or clarify the parliamentary intention behind the 1986 amendments to the provision.

Recommendation 7:

NARGA proposes that the purpose test under the existing s 46 be strengthened by the inclusion of a list of factors regarding the identification of purpose.

2.8 Abuses of market power should be dealt with under s46 rather than the unconscionability provisions

Finally, NARGA would like to make some brief comments regarding the interplay between s 46 - the abuse of market power provision of the Trade Practices Act, and s 51AC – the key provision of the Act dealing with unconscionable conduct within business transactions. At its simplest, s 46 is concerned with the anti-competitive conduct a large and powerful corporation may engage in towards smaller competitors. On the other hand, s 51AC is primarily concerned with relationships between larger parties towards economically or contractually captive smaller parties. While there may be some overlap between the different types of conduct caught by the two provisions, they have a somewhat different primary focus.
An effective prohibition against abuses of market power by entities having a substantial degree of market power is integral to the proper functioning of a competition law regime. Such a prohibition ensures that an entity having a substantial degree of market power is not allowed to engage in conduct that society, through its parliamentary representative, acknowledges is detrimental to the operation of a freely competitive market place. Without an ability to order the break up of entities having a substantial degree of market power, such a prohibition becomes even more important to the preservation of a vigorous competitive process. Indeed, if there was no prohibition against abuses of market power, there would be considerable hesitation within society about allowing entities to merge for fear that the newly merged entity would behave as it liked. An effective prohibition against abuses of powers goes a long way to allaying the competitive concerns associated with allowing entities to merge.

Clearly, a law that allows mergers to occur must go hand in hand with an effective prohibition against abuses of market power. Without an effective prohibition against abuses of market power, there is considerable risk that conduct aimed at hindering or undermining the competitive process would go unchecked. This is made worse in a jurisdiction such as Australia where there is no general divestiture power that a court could use to break up entities that are not constrained by either its competitors or competition laws. An effective prohibition against abuses of market power keeps entities with a substantial degree of market power honest and maximizes the opportunities for vigorous competition in the marketplace.

In short, abuses of market power are a distinct issue requiring a specific response – either through s46 or specific prohibitions against anti-competitive conduct. A proper functioning and effective s46 is critical and not to be confused with abuses of contractual or relationship power as in the case of unconscionable conduct prohibited under s 51AC. Abuses of market or economic power can occur in the absence of a contractual relationship. Contractual relationships raise their own particular issues – issues that s 51AC attempts to address. Such contractual issues revolve around notions of ethical conduct in circumstances where one of the contracting parties is in a position to affect significantly the other contracting party. For example, in a franchising relationship the franchisor is in a position to dictate all (or almost all) of the franchisee’s operation. While compliance with the franchise system is a key factor in the success of the system, the enactment of s51AC recognizes that there must be an ethical context in which a franchisor exercises contractual power.

Importantly, s51AC focuses on those relationships in which there is some degree of interdependence between the parties. This is clearly a different focus to s 46 – a provision that looks at how conduct by an entity having a substantial degree of market power is intended to impact on the competitive process, rather than particular contracts or other interdependent relationships.

Overall, NARGA strongly believes that abuses of market or economic power must be dealt with by a clearly worded and effective s46 (or clearly worded competition laws), rather than by s51AC – a provision whose focus is primarily on providing an ethical framework in two-way contractual or other interdependent relationships.

Recommendation 8:

NARGA advocates that abuses of market power by those entities having a substantial degree of market power be dealt with by an effective s46 (or alternatively specific prohibitions against anti-competitive conduct), rather than the unconscionability provisions of the Act – provisions that currently deal only with limited abuses of contractual power between two parties.
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PART THREE 

Consideration of whether Part IVA of the Act deals effectively with unconscionable or unfair conduct in business transactions
In this part of the Submission NARGA will explore whether Part IVA deals effectively with unconscionable or unfair conduct in business transactions. In particular, NARGA will identify the parliamentary intention behind s 51AC of the Trade Practices Act - the relatively new statutory prohibition against unconscionable conduct in business transactions and consider whether that intention could be frustrated by the High Court giving a narrow interpretation of word `unconscionable’ as used in s 51AC. Given that High Court has in the case of Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd [2003] HCA 18 (9 April 2003) given the word `unconscionable’ as used in s 51AA of the Trade Practices Act its strict legal meaning, there is a danger that the High Court’s narrow interpretation will impact upon the use of the word in s 51AC of the Act. This risk could be eliminated or effectively minimized by inserting into s 51AC a provision that makes it clear that the word `unconscionable’ as used in 51AC extends beyond the narrow meaning of word as part of the equitable doctrine of unconscionability.
The intended broader application of s 51AC of the Trade Practices Act could also be emphasized by a number of possible amendments proposed by NARGA in this Submission. These proposals are intended to make effective use of s 51AC as a means of promoting ethical conduct within business transactions. NARGA submits that s 51AC provides a valuable vehicle for dealing with conduct issues within relationships between larger parties and economically or contractually captive smaller parties.
3.1 Possible reforms to s 51AC if the Committee considers it appropriate to ensure that the parliamentary intention behind the provision is given effect by the Courts
While the common law has long recognized that conduct could be `unconscionable,’ the common law has given a very narrow interpretation to the word `unconscionable.’ Indeed, the common law – through the equitable doctrine of unconscionability – has focused on whether or not a party had a `special disadvantage’ when entering into a contract. Within this context, not every disadvantage was considered to be a `special disadvantage.’ According to the leading Australian case on the equitable doctrine of unconscionability - Commercial Bank of Australia Ltd. v. Amadio (1983) 151 CLR 447 – a special disadvantage could arise in situations of poverty or need of any kind, sickness, age, infirmity of body or mind, drunkenness, illiteracy or lack of education, lack of assistance or explanation where assistance or explanation is necessary. Clearly, the focus of the equitable doctrine of unconscionability focused attention on whether or not the weaker party was within a category of special disadvantage recognized by the courts. If so and the other party was aware of that special disadvantage and took unfair advantage of it, then the courts would intervene.

In short, the word `special’ has been carefully chosen by the courts to limit the scope of the equitable doctrine of unconscionability. In the words of Justice Mason in the Amadio case, the word `special’ is used `in order to disavow any suggestion that the principle applies whenever there is some difference in the bargaining power of the parties and in order to emphasize that the disabling condition or circumstance is one which seriously affects the ability of the innocent party to make a judgment as to his own best interests, when the other party knows or ought to know of the existence of that condition or circumstance and of its effect on the innocent party disadvantage.’ With such a narrow focus, it is hardly surprising that the equitable doctrine of unconscionability has had little application within a commercial context. Indeed, despite the growing disparity of bargaining power between large corporations and smaller businesses and the reality that in many cases the smaller business is economically or contractually captive to the larger party, the courts have continued to assume that commercial contracts are freely and willingly negotiated or re-negotiated. Even within consumer transactions, the Courts have been resistant to any expansion of the equitable doctrine of unconscionability.
Faced with the Court’s unwillingness to expand the equitable doctrine of unconscionability within a consumer or commercial context, Parliaments have been left to bring about the necessary reforms to prevent large corporations from acting unfairly or unconscionably in relation to consumers and smaller businesses. At a Federal level, such reforms are found in Part IVA of the Trade Practices Act. That Part of the Act contains three separate provisions against unconscionable conduct. While each provision in Part IVA use the word `unconscionable’ they do so in different ways:

· in s 51AA the word `unconscionable’ is used in reference to the `unconscionable  within the meaning of the unwritten law, from time to time, of the States and Territories. In short, this refers to the equitable doctrine of unconscionability, a matter recently confirmed by the High Court in Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd [2003] HCA 18 (9 April 2003);
· in s 51AB reference is made to “conduct that is, in all the circumstances,         `unconscionable.’” This provision is essentially concerned with a broader concept of unconscionable conduct as it applies to consumer-type transactions; and
· in s 51AC reference is again made to “conduct that is, in all the circumstances,         `unconscionable,’” but in this instance the provision is concerned with the supply (possible supply) or acquisition (possible acquisition) of goods or services in a commercial context and having a price of less than $3 million. In short, s 51AC is intended to be a broader concept of unconscionable conduct as applied to business transactions. This intended broader meaning of the word `unconscionable’ was emphasized in the Explanatory Memorandum accompanying the Trade Practices Amendment Bill 1997 – the amending legislation used to insert s 51AC into the Trade Practices Act.
While the parliamentary intention behind each of the provisions in Part IVA of the Trade Practices Act may be clear, NARGA is concerned that this intention could be undermined if the High Court’s very narrow interpretation of the word `unconscionable’ in relation to s 51AA in Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd [2003] HCA 18 (9 April 2003) were to spill over into s 51AC. Importantly, NARGA is particularly concerned that such an unintended consequence would not be revealed until a case involving s 51AC reached the High Court, a state of affairs that may take many years. In short, although Federal Court cases appear to be giving s 51AC its intended broader application, this is no guarantee that the High Court will also give s 51AC is intended broader application.

In these circumstances, NARGA proposes that any potential uncertainty with the use of the word `unconscionable’ under s 51AC be expressly dealt with by the insertion of a provision in s 51AC stating that the meaning of word `unconscionable’ in s 51AC extends beyond the equitable doctrine of unconscionability and includes its ordinary dictionary meaning. Such a provision would not expand the reach of s 51AC, but rather would merely confirm the intended broader application of s 51AC. This would ensure that the prohibition against unconscionable conduct as found in s 51AC would operate as an effective deterrent against unfair conduct by large corporations dealing with economically or contractually captive smaller businesses. 
Recommendation 9:

NARGA proposes that a provision be inserted into s 51AC to make it clear that the word `unconscionable’ as used in that section extends, in keeping with the original parliamentary intention behind s 51AC, beyond the equitable doctrine of unconscionability and includes its ordinary dictionary meaning.
3.2 Possible reforms to s 51AC if the Committee considers it appropriate to emphasize the provision’s role in promoting ethical conduct within business transactions

While it is important that abuses of market power are distinguished from abuses of contractual power and that a stronger s 51AC is not a substitute for an ineffective s 46, NARGA submits that with appropriate minor amendments being made to s 51AC its role in dealing with unethical commercial conduct could be better emphasized.

If the Committee considers that s 51AC’s role in promoting ethical conduct within business transactions could be emphasized, then NARGA proposes that there are a number of ways in which that could done, particularly to prevent abuses of contractual power. NARGA’s proposals would also remove a number of potential problem areas in the possible operation of s 51AC, thereby allowing the provision to become a more effective deterrent against abuses of contractual power. 

From the outset, NARGA proposes that s 51AC be a general prohibition against unconscionable conduct within trade or commerce. Currently, s 51AC is limited to unconscionable conduct in connection with the possible or actual supply/acquisition of goods or services. This connection to the supply or acquisition of goods or services is an artificial limitation operating to confine the operation of s 51AC to possible or actual supply or acquisition relationships. While this may cover many activities in trade or commerce, it may not cover all of relationships in trade or commerce. By amending the present s 51AC to allow it to apply to any activity in trade or commerce, any potential gaps in the application of s 51AC may be eliminated.

Amending s 51AC to apply to conduct in trade or commerce would bring s 51AC into line with a provision such as s 52, a provision that prohibits, in trade or commerce conduct that is misleading or deceptive or likely to deceive. Like s 52 which operates as a norm of conduct, so too should s 51AC be an ethical norm of conduct applicable to all activities in trade or commerce.

The application of s 51AC to a greater range of activities could be supported by the addition of new factors in s 51AC(3) and s 51AC(4) to which the courts could have regard to when considering allegations of unconscionability under the provision. These new factors, like existing factors, could guide the court in assessing whether or not the conduct is unconscionable in all the circumstances. NARGA proposes that the new factors would include:
· the extent to which the conduct impacts on third parties;

· whether a person has been coerced or harassed into engaging in particular conduct or a course of conduct by another person;

· the extent to which a person demands or requires another person to discriminate between different parties;
· the extent to which a person demands or requires more favourable treatment than another person; and
· the extent to which a party takes advantage of its superior bargaining power to the detriment of the economically or contractually captive smaller party.
Finally, NARGA advocates the removal of the current $3 million threshold found in s 51AC(9) and s 51AC(10). This threshold is another artificial limitation on the operation of the provision focusing attention unnecessarily on a procedural issue rather than the merits of the case and, especially, whether or not there has been unconscionable conduct.
Recommendation 10:

If the Committee forms the view that the unconscionability provision – s 51AC of the Trade Practices Act - has a role to play in dealing with unethical commercial conduct, then NARGA proposes that consideration be given to:
- broadening the scope of s 51AC by applying it to any conduct in trade or commerce;

- adding to the list of factors in s 51AC(3) and s 51AC(4); and,

- removing the current $3million monetary threshold on the section’s application.
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Consideration of whether Part IVB of the Act operates effectively to promote better standards of business conduct, and, if not, what further use could be made of Part IVB of the Act in raising standards of business conduct through industry codes of conduct 

In this part of the Submission would like to focus on two issues. Firstly, NARGA would like to support the recent ACCC announcement regarding the possible ACCC endorsement of self-regulatory codes of conduct. NARGA sees considerable merit in the ACCC finalizing a framework by which self-regulatory industry codes of conduct may be judged. NARGA notes that such self-regulatory codes are not a substitute for an effective Trade Practices Act, but rather can serve as a valuable role in complementing the Act, particularly in setting out in user friendly language industry standards of conduct and for exploring low cost approaches to dispute resolution. 

By outlining the benchmarks for ACCC endorsement of self-regulatory industry codes of conduct, the ACCC is able to set the standard for such codes. Failure to reach such standards will necessarily imply that the relevant code is lacking in some way. In turn, the implication being that the drafters of the code need to reassess the code’s quality and seek to redraft it to meet the ACCC standards.  Within this context, ACCC endorsement can work to raise the standards of self-regulatory codes and ensure that they operate to complement the Trade Practices Act.
Secondly, NARGA would propose that greater use be made of the existing self-regulatory Retail Industry Code of Conduct to promote greater standards of transparency in disclosure requirements in supplier dealings with bona fide customers. In doing so, the Retail Industry Code of Conduct can become an effective mechanism in ensuring that all industry participants will be fully aware of where they stand in their dealings with suppliers, something that is at times lacking within the industry.

4.1 Providing a statutory framework under the Trade Practices Act for ACCC endorsement of self-regulatory industry codes of conduct
While NARGA has been supportive of the ACCC’s proposal to introduce a system of endorsement of self-regulatory industry codes of conduct, NARGA is mindful that such a system requires express legislature backing if a clear message is to be sent to drafters of such codes that their codes must meet generally acceptable benchmarks. As self-regulatory industry codes of conduct are not a substitute for an effective Trade Practices Act but only complementary to the Act, drafters of self-regulatory codes would benefit considerably from ACCC guidelines and an endorsement process backed by a statutory framework under the Trade Practices Act. Such a framework would set out the powers of the ACCC with respect to the actual endorsement of codes; the removal of endorsements for failure to respond to ACCC recommended changes to a code, and the production of guidelines explaining these processes.
From the outset, NARGA has recognized the ACCC’s involvement in helping to draw up self-regulatory industry codes, such as the Retail Grocery Industry Code of Conduct. Within this context, ACCC endorsement of a code would not only formalizes the ACCC’s involvement in their drafting, but takes the Commission’s role to a higher and more critical level.

A statutory framework under the Trade Practices Act, would not only formally recognize that the ACCC has a role in the development of self-regulatory industry codes of conduct to complement the Act, but it would also acknowledge that the Commission can bring to bear its expertise in the area to distinguish between codes of a sufficient standard as required in given circumstances and those codes that are sub-standard and do not make the grade.

NARGA submits that industry participants need to be confident that a particular code deals adequately with conduct issues in the industry and that the code requires a level of transparency such that everyone in the industry knows where they stand. The ACCC’s ability to act as a neutral facilitator in the industry is also a considerable strength that the ACCC could bring to bear in finalizing codes in a timely and cost efficient manner. Given the benefit to the industry of a code receiving ACCC endorsement, the ACCC will have a great deal of ability to promote consensus and acceptance of the code throughout the industry.
A formal ACCC role in industry codes would also enable the ACCC to gather valuable information regarding practices in an industry and whether such practices are pro- or anti-competitive. Through its code development and endorsement capability, the ACCC would have an additional very powerful mechanism for identifying and preventing anti-competitive and unfair conduct from occurring. This could be used by the ACCC to complement its enforcement powers under the Trade Practices Act.
Recommendation 11:

NARGA proposes that a statutory framework be provided under the Trade Practices Act governing the ACCC endorsement of self-regulatory industry codes of conduct.

4.2 Using the self-regulatory Retail Grocery Industry Code of Conduct to promote transparency in the pricing structures of both suppliers and the major supermarket chains
Given that the Retail Grocery industry Code of Conduct (the Code) is confined under Clause 3.1 of the Code to vertical relationships between industry participants, there is considerable scope for the Code to specifically address the issue of transparency in supplier dealings with actual or potential customers. These supplier dealings with bona fide customers are clearly vertical relationships within the scope of the Code.

In particular, NARGA is concerned that at present the level of disclosure of the terms on which a supplier will supply varies to a significant degree. This inconsistency in the level of supplier disclosure can easily be remedied by the Code setting accepted benchmarks for full supplier disclosure of the terms on which all suppliers will deal with bona fide customers. 

While NARGA supports the use of the Code to promote greater transparency in supplier dealings with customers, NARGA is mindful of the limitations of the Code in extending to deal with broader competition issues. As the Code is confined to vertical relationships within the industry and given that many of NARGA’s competition concerns relate to the conduct of large and more powerful competitors, the Code is unable to deal with broader competition issues as to do so runs the considerable risk of the Code contravening the anti-competitive conduct provisions of Part IV of the Trade Practices Act. In short, the Committee will be well of aware of the clear limitations in using a voluntary code like the present Code in dealing with horizontal competition related issues in the absence of an authorization under the Trade Practices Act.
Interestingly, despite the Dawson Committee’s typically superficial analysis of complex legal and economic issues, the Committee did (at p. 95 of the Report) make the following relevant comments in relation to the Code:

“Nevertheless, the Committee recognises that the retail grocery environment is complex, concentrated and evolving and that behaviour in the sector should be carefully monitored. The Retail Grocery Industry Code of Conduct and Retail Grocery Ombudsman Scheme, which commenced in September 2000, seem to be appropriate mechanisms for dealing with practices perceived to be unfair by the independent retailers and wholesalers.”

Such comments recognize that that there are areas of competitive concern within the grocery industry that need to be addressed and that the Code is a vehicle that can be used for that purpose in relation to vertical relationships within the grocery industry.
Recommendation 12:

NARGA proposes that the Retail Grocery Industry Code of Conduct expressly provide for industry wide standards of disclosure involving the full and transparent disclosure of all the terms and conditions on which a supplier will deal with bona fide customers.
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PART FIVE
Consideration of whether there are any other measures that can be implemented to assist small businesses in more effectively dealing with anti-competitive or unfair conduct
In this part of the Submission NARGA would like to bring to the Committee’s attention other measures that can be implemented to more effectively deal with anti-competitive or unfair conduct. In particular, NARGA offers the following possible measures:
5.1 In the absence of reforms to the existing s 46 expressly identifying the types of anti-competitive conduct to be prohibited by the Trade Practices Act;
5.2 Exposing persistent below cost selling

5.3 Allowing the Australian Competition Tribunal to hear cases of alleged breaches of s 46 the Trade Practices Act
5.4 Allowing the Federal Magistrates Court to hear cases involving allegations of unconscionable conduct and breaches of mandatory codes of conduct under the Trade Practices Act
5.5 Anti-competitive creeping acquisitions
5.6 Divestiture for repeated intentional breaches of the misuse of market power provision
5.7 Provision for a substantial penalty for destroying or altering information evidencing a possible breach of the Trade Practices Act
5.8 Strengthening of statutory protection for whistleblowers who inform ACCC of breaches of the Trade Practices Act
5.1 In the absence of reforms to the existing s 46 expressly identifying the types of anti-competitive conduct to be prohibited by the Trade Practices Act
NARGA proposes that in the absence of the restoration or clarification of the parliamentary intention behind s 46, specific prohibitions against recognized forms of anti-competitive conduct should be inserted into the Trade Practices Act. The enactment of specific prohibitions is only offered as an alternative to the reform of s 46.  NARGA’s preferred position remains the restoration or clarification of the parliamentary intention behind s 46.
Given that s 46 in its present form is a provision of general application, its ability to deal with specific types of anti-competitive conduct depends on the emergence of judicial precedents – precedents that may take time to emerge. Unless the current limited application of s 46 following the High Court’s decisions in the Boral and Melway cases is dealt with by restoring the parliamentary intention behind s 46, NARGA would be seeking the insertion of new provisions within the Trade Practices Act prohibiting specific types of anti-competitive conduct.
From a business certainty point of view there would be considerable merit in identifying particular examples of anti-competitive conduct that may give rise to a breach of the Trade Practices Act. In the absence of the restoration or clarification of the parliamentary intention behind s 46, NARGA would propose that the following types of anti-competitive conduct be specifically prohibited under the Trade Practices Act:

· anti-competitive price discrimination

· anti-competitive below cost pricing;
· coercive or intimidating conduct or conduct inducing suppliers to discriminate between competitors; 

· and
·  Large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas.
OECD precedent - Canada

The Canadian Competition Act provides an example of where a jurisdiction has expressly identified in the legislation itself conduct that is considered to be anti-competitive:

“78. (1) For the purposes of section 79, "anti-competitive act", without restricting the generality of the term, includes any of the following acts:

(a) squeezing, by a vertically integrated supplier, of the margin available to an unintegrated customer who competes with the supplier, for the purpose of impeding or preventing the customer's entry into, or expansion in, a market;

(b) acquisition by a supplier of a customer who would otherwise be available to a competitor of the supplier, or acquisition by a customer of a supplier who would otherwise be available to a competitor of the customer, for the purpose of impeding or preventing the competitor's entry into, or eliminating the competitor from, a market;

(c) freight equalization on the plant of a competitor for the purpose of impeding or preventing the competitor's entry into, or eliminating the competitor from, a market;

(d) use of fighting brands introduced selectively on a temporary basis to discipline or eliminate a competitor;

(e) pre-emption of scarce facilities or resources required by a competitor for the operation of a business, with the object of withholding the facilities or resources from a market;

(f) buying up of products to prevent the erosion of existing price levels;

(g) adoption of product specifications that are incompatible with products produced by any other person and are designed to prevent his entry into, or to eliminate him from, a market;

(h) requiring or inducing a supplier to sell only or primarily to certain customers, or to refrain from selling to a competitor, with the object of preventing a competitor's entry into, or expansion in, a market;

(i) selling articles at a price lower than the acquisition cost for the purpose of disciplining or eliminating a competitor;

(j) acts or conduct of a person operating a domestic service, as defined in subsection 55(1) of the Canada Transportation Act, that are specified under paragraph (2)(a); and

(k) the denial by a person operating a domestic service, as defined in subsection 55(1) of the Canada Transportation Act, of access on reasonable commercial terms to facilities or services that are essential to the operation in a market of an air service, as defined in that subsection, or refusal by such a person to supply such facilities or services on such terms.”

As is readily apparent the Canadian statutory list of anti-competitive conduct is much more extensive than that proposed by NARGA. NARGA points to the Canadian approach to the Committee as an example of where the express identification of anti-competitive conduct has been undertaken by a jurisdiction. NARGA would also commend this approach to the Committee in circumstances where the parliamentary intention behind s 46 was not restored or clarified as proposed by NARGA in this Submission.
Recommendation 13:

If the parliamentary intention behind s 46 was not restored or clarified NARGA would advocate as an alternative the insertion into the Trade Practices Act of specific prohibitions against recognized forms of anti-competitive conduct.

5.2 Exposing persistent below cost selling

NARGA is concerned that persistent below cost selling, particularly within the retail grocery industry, may be going unchecked in terms of whether or not it is being engaged in by entities in an anti-competitive manner. The difficulty of assessing whether or not the conduct is being engaged in an anti-competitive manner is compounded by the difficulty of determining (from an external perspective) whether or not an entity is below cost pricing. Indeed, without an investigation being undertaken by the ACCC or other independent body, only the entity involved will know whether or not it is below cost pricing.

Based on the assumption that an entity will know its internal cost structure and given the importance of dealing effectively with below cost pricing, NARGA sees considerable merit in requiring an entity to disclose to consumers whether or not a particular item is priced below cost. This not only assists in identifying below cost pricing from a competition law enforcement point of view, but would inform consumers as to the pricing behaviour of the entity involved. These dual benefits of requiring an entity to disclose that it is below cost pricing its products has been recognized by the European Commission in its Communication on Sales Promotion in the Internal Market Document dated 9 October 2001. That Communication states (at pages 9-10):

“Information requirements for sales below costs

When discounts result in sales below costs the Commission’s analysis has demonstrated that specific transparency conditions are required. It has been shown that bans on sales below cost as such are counter-productive and that the protection against unfair competition and consumer protection can be achieved in a more effective and proportionate manner by imposing specific information requirements.

…to ensure that consumers can properly compare the economic value of products and services, an obligation to identify that a product or service is being discounted to such a point that it is resulting in a sale below cost is necessary. This ensures that consumers understand that the economic value of the product or service is greater than the discounted price that they are being offered to purchase it. Moreover, this transparent presentation of below cost sales will facilitate the application of competition policy rules against predatory pricing in that it will be easier to detect systematic operations of this type that could reflect the abuse of a dominant position by a reseller.”

Given the value of Australia drawing on world’s best practice in dealing with anti-competitive conduct, NARGA strongly supports any overseas measure aimed at exposing below cost pricing to the competitive spotlight. Those entities engaging in below cost pricing for truly competitive reasons should have nothing to hide and, accordingly, should not be afraid of any requirement to disclose below cost pricing to consumers.  

Recommendation 14:

NARGA is concerned that persistent below cost pricing, where it occurs, be placed under the competitive spotlight and recommends that, in addition to dealing effectively with below cost pricing, retailers be required to inform consumers whether or not a particular item is being offered for sale at a price below the acquisition price plus all expenses ordinarily associated with the offering of the item for sale. NARGA would propose that where the item is offered for sale below the acquisition price plus all expenses ordinarily associated with the offering of the item for sale, the words `below cost’ should be required to appear together with any statement of price in relation to the item.

5.3 Allowing the Australian Competition Tribunal to hear cases of alleged breaches of s 46 the Trade Practices Act
NARGA is concerned that with all recent s 46 cases having being argued all the way to the High Court there are pressing cost and time issues associated with such cases. In particular, NARGA is concerned that the considerable cost of such cases and the long periods of time taken to resolve the relevant issues is acting as a deterrent to the pursuit of such cases by private litigants. There is even the danger that ACCC itself could potentially be restrained in bringing s 46 cases in view of the associated time and cost issues with such cases. Clearly, a mechanism should be available for the timely and low cost resolution of s 46 cases, particularly for small business litigants. Given the many complex economic issues involved in such cases, NARGA submits that the Australian Competition Tribunal is well placed to deal with s 46 cases in a timely and low cost manner.
Recommendation 15:

NARGA proposes that in the interests of improving access to justice on the issue of abuses of market power the Australian Competition Tribunal be allowed to hear cases of alleged breaches of s 46 of the Trade Practices Act.

5.4 Allowing the Federal Magistrates Court to hear cases involving allegations of unconscionable conduct and breaches of mandatory codes of conduct under the Trade Practices Act.

NARGA strongly believes that the relevance of prohibitions against unconscionable conduct and mandatory codes of conduct depends on the ability of an affected party to enforce the prohibition or code. While the ACCC is available to enforce such prohibitions or codes, it is clear that the ACCC cannot pursue every case in which a party has been adversely affected by unconscionable conduct or breaches of a mandatory code under the Trade Practices Act. In such circumstances, the enforceability of a prohibition against unconscionable conduct becomes an access to justice issue.

At present, those affected by breaches of unconscionable conduct or the mandatory Franchising Code of Conduct are left essentially to pursue action in the Federal Court. Such a forum unfortunately is not readily accessible to parties, such as small businesses, who cannot afford to the costs associated with a Federal Court case. Such issues of access have been recognized by the Federal Government and, in turn, have led to the establishment of the Federal Magistrates Court as a more accessible forum where alternative dispute resolution processes can be emphasized. 

Given the more accessible nature of the Federal Magistrates Court and, in particular, its clear mandate to explore the use of alternative dispute resolution, NARGA advocates the extension of the Court’s jurisdiction to cover unconscionable conduct claims and alleged breaches of a mandatory code of conduct under the Trade Practices Act. 

Recommendation 16:

NARGA proposes that in the interests of improving access to justice the jurisdiction of the Federal Magistrates Court be expanded to allow the Court to hear cases involving allegations of unconscionable conduct and breaches of mandatory codes of conduct under the Trade Practices Act.
5.5 Anti-competitive creeping acquisitions
NARGA proposes that a new prohibition against anti-competitive creeping acquisitions be introduced into the Trade Practices Act.

Under the existing s 50 only acquisitions that substantially lessen competition are prohibited. A problem arises where an entity already having a substantial market share embarks on a program of small scale strategic acquisitions which individually may not substantially lessen competition, but when considered together have the cumulative effect of substantially lessening competition in a market over time.

NARGA proposes that in assessing the anti-competitive impact of a proposed acquisition regard must be given to the cumulative impact of previous acquisitions by the same entity on the level of competition in the market.

A new specific prohibition against anti-competitive creeping acquisitions is called for in view of the difficulties faced by the ACCC under the current s 50 in assessing a proposed acquisition by an entity by reference to previous small acquisitions by that entity in the particular market. While a large acquisition by an entity can, as in the case of the Franklins break-up, be subject to close scrutiny by the ACCC, a series of minor acquisitions that together would substantially lessen competition are less likely to be subject to the same scrutiny. Where in fact scrutinised, the ACCC faces considerable limitations on its ability to assess the cumulative effect of the creeping acquisitions on the level of competition.

Prohibiting anti-competitive creeping acquisitions would prevent further anti-competitive concentration in already highly concentrated industries. With entities having a substantial degree of market power already controlling key industry sectors and s 50’s inability to deal with small, yet cumulatively anti-competitive acquisitions, all further acquisitions by such entities should be placed under the competitive microscope to assess their impact on competition in the relevant market. Where a proposed new acquisition would, when taken together with previous acquisitions in the market, substantially lessen competition in the market, that acquisition should not be allowed. Given the importance of preventing anti-competitive creeping acquisitions, it is imperative that the ACCC be notified of such proposed acquisitions by large and powerful corporations.

Consideration of the impact of previous acquisitions when assessing present acquisition
NARGA proposes that a new factor be inserted into s 50(3) regarding the impact of previous acquisitions by the same entity on the level of competition in the relevant market. That an entity can escape scrutiny under the current s 50(1) by engaging in piecemeal or strategic acquisitions is of considerable concern to NARGA and those wishing to ensure that s 50 deals adequately with anti-competitive acquisitions in whatever form that they may take in the relevant market.

Creeping acquisitions are an obvious way that large and powerful corporations avoid scrutiny under the existing s 50. NARGA is particularly concerned that if the creeping acquisitions had occurred all at once the current s 50 would have been an obstacle, while if undertaken in a piecemeal manner s 50 becomes irrelevant or impotent in dealing with anti-competitive acquisitions. A choice needs to be made between allowing a mockery to be made of Parliament’s intention in enacting s 50 and choosing to recognize the potentially anti-competitive impact of creeping acquisitions.

As a very minimum, the potentially anti-competitive nature of previous/creeping acquisitions must be expressly recognized in s 50(3) as a relevant factor in determining the competitive impact of the proposed acquisition. This clearly acts to put all those intent on undermining the operation of s 50 on notice that their potentially anti-competitive tactics are not going unnoticed.
On the question of the insertion of an additional factor in s 50(3) to deal specifically with the impact of previous (or creeping) acquisitions on the level of competition, the Dawson Committee was again dismissive with no real analysis of the issue. In particular, it stated (at p. 67 of the Report) that:
“A further proposal was that section 50(3) should be amended to include a reference to creeping acquisitions as a relevant concern. However, the Committee is of the view that section 50 in its present form is adequate to enable the ACCC to consider creeping acquisitions in so far as they raise questions of competition. They are referred to in the merger guidelines. Nothing before the Committee suggests that the ACCC is not presently aware of acquisitions that raise competition concerns under section 50.”

Despite a lack of any reasoning on the issue, the Dawson Committee concluded that s 50 is adequate to deal with creeping acquisitions. Given the lack of reasoning such a conclusion lacks any foundation, cannot be tested and accordingly totally unreliable. The Dawson Committee should also have been aware that the ACCC merger guidelines have no legal force and, therefore, the mere mention of creeping acquisitions in those guidelines does not mean that s 50 adequately deals with creeping acquisitions. Finally, to suggest that nothing should be done about creeping acquisitions because the ACCC is `aware’ of such acquisitions is ludicrous as awareness by the ACCC does not and cannot necessarily mean that s 50 adequately deals with creeping acquisitions. In short, the Dawson Committee’s views on creeping acquisitions should be dismissed as lacking any analysis of what is a complex issue.
Recommendation 17:

NARGA proposes that the impact of previous (or creeping) acquisitions on the level of competition be inserted as an additional factor in s 50(3).

Inserting a new provision in s50 dealing specifically with creeping acquisition

In addition to recognising creeping acquisitions as a relevant factor in s 50(3), NARGA proposes that every attempt be made to prevent a proposed acquisition that, when considered with previous acquisitions, demonstrates a pattern of conduct that substantially lessens competition in any relevant market. In short, if the present prohibitions in s 50(1) and s 50(2) against anti-competitive acquisitions do not prevent the proposed acquisition, being a further acquisition by the same entity in the relevant market, then regard must be had to inserting a new s 50(7) prohibiting the proposed acquisition in certain circumstances.

Such a proposed new s 50(7) would only come into operation after the proposed acquisition has been tested under the existing prohibitions under s 50. Where the existing s 50 does not prevent the acquisition the question would then arise as to whether or not the proposed acquisition is part of a pattern of conduct by the acquirer. That is, has the acquirer in this instance made previous acquisitions in a relevant market? If not, then prima facie there is no pattern of conduct to suggest that the acquirer is seeking to avoid the existing prohibitions in s 50. If however the present acquirer has made previous acquisitions in a relevant market, which when considered together with the proposed acquisition, have the cumulative effect of substantially lessening competition in any relevant market, then the operation of the proposed new s 50(7) would be triggered.
In short, the proposed new s 50(7) would operate in those circumstances where the acquirer has engaged, over a period of time, in a pattern of conduct that has the cumulative effect of substantially lessening competition in any relevant market. Clearly, the proposed new s 50(7) would only be intended to deal with those acquirers who are strategically making acquisitions that individually escape scrutiny under the existing s 50, but cumulatively lessen competition in a substantial manner.

Importantly, the proposed new s 50(7) would not detract from the operation of the existing prohibitions in s 50(1) and s 50(2). Those existing prohibitions would remain the central focus of s 50. Where the proposed acquisition falls foul of those prohibitions it would be prohibited by virtue of the existing s 50. It is only where the operation of the existing s 50 is undermined or avoided by creeping acquisitions by the same acquirer over a period of time that NARGA’s proposed new s 50(7) would come into effect. This limited operation of the proposed s 50(7) is clearly intended not to detract from the existing s 50, but rather to ensure that the parliamentary intention behind the existing s 50 is not undermined or avoided.

The proposed new s 50(7) would provide that where s 50(1) and s 50(2) do not prevent the acquisition, yet the cumulative effect of the proposed acquisition and previous acquisitions in any relevant market is to substantially lessen competition in any relevant market, the proposed acquisition is not to proceed unless authorized or subject to an enforceable undertaking (for example, that the acquirer voluntarily divest an existing asset to offset the substantially lessening of competition of previous acquisitions in the relevant market). While the focus of the Authorization would be to enable the acquirer to demonstrate that the public interest is served by the proposed acquisition, the focus of an enforceable undertaking would be to ensure that the detrimental competitive impact of the proposed and previous acquisitions is offset in some manner, for example, by the acquirer divesting one of its assets as happened in the case of Woolworths undertaking to divest company stores in return for being allowed to acquire ex-Franklins stores.

The importance of not allowing the existing s 50 to be undermined by creeping acquisitions cannot be understated. Such creeping acquisitions over a period of time have the potential to undermine competition in the same major way as if the creeping acquisitions had all occurred at once. Why should choosing to make acquisitions in a piecemeal or strategic manner, but no less anti-competitive manner, allow those acquirers to escape scrutiny under the existing s 50?

NARGA emphasises that the proposed new s 50(7) is only intended to deal with creeping acquisitions by the same acquirer that would, when considered together or as part of a pattern of conduct, substantially lessen competition in any relevant market in the same way as they would have if undertaken at the same time. Without the proposed new s 50(7) an obvious way to avoid the existing s 50 would be left open for acquirers wishing to avoid scrutiny of their acquisition plans.
Recommendation 18:

NARGA proposes that a new subsection s 50(7) be inserted into s 50 which provides that where s 50(1) and s 50(2) do not prevent the acquisition, yet the cumulative effect of the proposed acquisition and previous acquisitions in any relevant market is to substantially lessen competition in any relevant market, the proposed acquisition is not to proceed unless authorized or subject to an enforceable undertaking (for example, that the acquirer voluntarily divest an existing asset to offset the substantially lessening of competition of the proposed acquisition and previous acquisitions in the relevant market).

Additional reforms for dealing with anti-competitive creeping acquisitions

Where markets are highly concentrated, consumers may not get the benefits that ordinarily flow from vigorous competition. In those circumstances, there is a danger that what little competition is present in the market may be removed through the acquisition of independent small business rivals by large and powerful corporations. The removal of independent rivals merely acts to further concentrate the market to the detriment of consumers. Backed by their considerable market power, large and powerful corporations can simply undermine an independent small business rival or acquire it. Indeed, a process of undermining an independent small business rival in a highly concentrated market can be part of an obvious strategy of lowering the value of the independent’s business with a view of acquiring it subsequently at a reduced price. Over time, large and powerful corporations can simply cherry pick independent small businesses at leisure to the detriment of consumers.  Often these independents may feel they have little choice other than to sell out as they are unable to remain competitive as a result of the unlevel playing field favouring large and powerful corporations.

NARGA is concerned that the continuing concentration of industry sectors not only undermines the independent small business sector, but more importantly is highly detrimental to consumers. There must be a point at which a market is too highly concentrated and any further acquisitions need to be carefully reviewed. Without a divestiture power for intentional breaches of s 46, more attention needs to be focused on ensuring that no further anti-competitive concentration occurs, through acquisition, in those markets already viewed as too highly concentrated.

One proposal for identifying highly concentrated markets and ensuring that no further concentration occurs without appropriate scrutiny involves giving the ACCC the power to issue what NARGA describes as a `concentrated market notice.

Anti-competitive creeping acquisitions – The role of a Concentrated Market Notice

A concentrated market notice would be issued after the ACCC has formed the view that an identified market is highly concentrated by reference to pre-determined criteria. NARGA would submit that a highly concentrated market is one in which four or less market participants control 75% or more of the market. Given that four or less market participants control 75% or more of the market, it is quite likely that one or more of those participants are large and powerful. In such circumstances, acquisitions by such participants can only increase their level of market power and more than likely to the detriment of consumers.

With the danger of further concentration continuing to impact negatively on the level of competition, it is important that further acquisitions in concentrated markets are placed under the spotlight. Thus, while a concentrated market notice is in place, no acquisitions in the market identified by the notice can take place unless authorised under the Act or allowed by the ACCC subject to an appropriate s 87B undertaking.

Such a concentrated market notice would not prevent further acquisitions, but rather would ensure that if any such acquisitions were to take place their impact on competition is carefully assessed. The clear advantage of a concentrated market notice is its transparency. That is, once a notice is issued, market participants are well aware that any further acquisitions need to be justified on public benefit grounds or a trade off needs to be made by which the acquirer undertakes to divest existing assets or operations to offset the increase in market concentration arising from the proposed acquisition.
An alternative to a concentrated market notice would be to give the ACCC the power to issue, on a case by case basis, what NARGA describes as an `anti-competitive acquisition notice’.

Anti-competitive creeping acquisitions - An Anti-Competitive Acquisition Notice as an alternative

Rather than identify concentrated markets beforehand and deal with further acquisitions in a pre-emptive, yet transparent manner, the ACCC could be put into a position to respond to particular acquisitions that, when taken together with previous acquisitions, substantially lessen competition in a market. By taking each acquisition on its merits, the ACCC could carefully weigh up whether or not a particular acquisition, when taken together with previous acquisitions, substantially lessens competition. If the ACCC forms the view that it does, then it could issue an anti-competitive acquisition notice. Once such a notice is issued the acquirer must divest itself of the acquisition or not proceed with it unless it has been authorised or subject to a s 87B undertaking accepted by the ACCC. In these circumstances, an anti-competitive acquisition notice has the advantage of allowing the ACCC to consider each acquisition on a case by case basis and to act only where it forms the view that the acquisition is detrimental to competition and consumers.

5.6 Divestiture for repeated intentional breaches of the misuse of market power provision

NARGA notes the increasing concentration of Australian markets and is concerned that entities may become so large and powerful that the possibility of divestiture may become the only effective deterrent against repeated intentional abuses of market power. Even with the possibility of substantial monetary penalties or jail sentences, the time is fast approaching where a limited number of powerful entities may come to control large parts of the Australian economy. Faced with an entity that has no or very limited competitive constraints, it becomes essential to have a mechanism whereby the entity is broken up into competing parts.

NARGA proposes that a divestiture remedy be available to the Courts for possible use in cases of repeated intentional breaches of the misuse of market power provision of the Trade Practices Act. To ally any fears regarding the availability of such a remedy, NARGA proposes that the remedy be available only in those cases successfully brought by the ACCC for repeated intentional breaches of the misuse of market power provisions.

Given that the present s 46 focuses on intentional anti-competitive conduct by an entity having a substantial degree of market power, it is readily apparent that the present s 46 deals with unilateral abuses of market power. That is, the entity has such market power that it can use that power to eliminate competitors, deter entry into a market or deter competitive conduct. By aiming to achieve such purposes, the entity is clearly trying to lock in or cement its market dominance. If that entity will do anything to prevent threats to its market dominance, then there is no guarantee that it will behave in a pro-competitive manner towards customers. Consumers face the risk of higher prices and less service as the entity destroys competitors, prevents entry of new competitors or deters competitive conduct by competitors.

In short, if an entity with a substantial degree of market power cannot be constrained by competitive pressure from rivals or the possibility of new entrants, then it would be in the public interest for some other mechanism to be available to undo the anti-competitive effect of a highly concentrated market. There will be a point at which a market is so concentrated that the only way to deal with repeat perpetrators of anti-competitive conduct is to consider their break up. While clearly a dramatic remedy, it is for the court to determine where that point lies. At present, the courts do not have that opportunity and, accordingly, entities having a substantial degree of market power are only constrained by industry specific regulation or monetary penalties - penalties that, while appearing to be significant, pale into insignificance if the entity faces no competitive constraints.

While a divestiture power for breaches of s 46 may never be used, that in itself is no reason for not adding it as a remedy under the Trade Practices Act. Indeed, its mere addition as a remedy would send a clear signal to large and powerful corporations that it might come unstuck if it goes too far. Ideally, that should inject a degree of self-restraint that is presently missing in relation to possible breaches of s 46.

NARGA’s proposal to give the ACCC the power to seek divestiture for repeated intentional breaches of s 46 focuses attention on the increasing levels of market concentration within Australia. Indeed, the Trade Practices Act relies on s 50 to prevent mergers that substantially lessen competition rather than providing a mechanism by which the Courts can review the level of market concentration and its impact on competition and consumers. Thus, at present the only real opportunity for considering the level of market concentration arises where a merger that has the potential to substantially lessening competition is proposed. It is at that point that the ACCC can take a broader look at market concentration and decide whether or not to oppose the merger. In doing so, the ACCC is presented with an opportunity to prevent further market concentration by disallowing the merger, or allowing it as part of a s 87B undertaking that requires divestiture of assets the ACCC considers would remove the merger’s potential lessening of competition.

Apart from these merger opportunities, there are few other opportunities for dealing with market concentration issues. Even where those opportunities arise, for example in cases where an entity having a substantial degree of market power misuses that power, there is still no mechanism for dealing with a situation where markets have become too highly concentrated. Indeed, even with breaches of s 46 involving an entity that has come to dominate its market to such an extent that competitors offer no real constraint on its conduct, there is no mechanism by which a court can consider whether the entity’s break up is the only effective way of reining in the entity. There may be instances, as accepted in the United States, where the break up of the entity is the only effective way of dealing with entities that have become so large that they have no regard to normal competitive constraints. The level of market concentration may be so great that consumers are forever denied the benefits of a vigorously competitive market place.

Given such a denial of consumer benefits, it would be in the public interest to consider whether or not there should be a mechanism by which the level of market concentration is placed under the spotlight from time to time. Where there is no public detriment from the existing or foreseeable level of market concentration, then nothing would need to be done. Where however there is public detriment from the existing or foreseeable level of market concentration, then mechanisms should be available to deal with or remove that detriment. Clearly, the level of public benefit or detriment should be the key criteria by which to evaluate any proposal to give the ACCC a power to seek divestiture for repeated intentional breaches of s 46. 

Recommendation 19:

NARGA proposes that a divestiture remedy be available to the Courts for possible use in cases of repeated intentional breaches of the misuse of market power provision of the Trade Practices Act.

5.7 Provision for a substantial penalty for destroying or altering information evidencing a possible breach of the Trade Practices Act
NARGA proposes that a substantial penalty be imposed for destroying or altering information evidencing a possible breach of the Trade Practices Act. This would send a clear message to the business community, especially large and powerful corporations, that destruction or falsification of documents will not be tolerated. Recent corporate experience demonstrates that corporations are tempted to destroy or even falsify possibly incriminating documents. Such practices may hinder or prevent investigations into possible breaches of the Trade Practices Act and should be dealt with in the strongest possible terms, including possible jail sentences.

NARGA proposes that the Trade Practices Act should provide for substantial penalties, including possible jail sentences to be imposed in relation to the destruction or falsification of documents evidencing a breach or possible breach of the Trade Practices Act. Such conduct is intentional and undoubtedly aimed at covering up possible breaches of the Trade Practices Act. As intentional conduct aimed at avoiding detection or enforcement action, such conduct must be dealt with in the strongest possible terms. In providing for the imposition of substantial penalties a clear message is sent to the business community that the destruction or falsification of documents will not be tolerated.

OECD precedents – The United Kingdom and Canada

Under s 43 of the United Kingdom’s Competition Act it is an offence to destroy or falsify documents requested by the Director General of Fair Trading as part of an investigation under that Act. That section relevantly provides:

“43. - (1) A person is guilty of an offence if, having been required to produce a document under section 26, 27 or 28- 

(a) he intentionally or recklessly destroys or otherwise disposes of it, falsifies it or conceals it, or

(b) he causes or permits its destruction, disposal, falsification or concealment.

(2) A person guilty of an offence under subsection (1) is liable- 

(a) on summary conviction, to a fine not exceeding the statutory maximum;

(b) on conviction on indictment, to imprisonment for a term not exceeding two years or to a fine or to both.”

A similar provision is found in s 65(3) of the Canadian Competition Act:

“(3) Every person who destroys or alters, or causes to be destroyed or altered, any record or other thing that is required to be produced pursuant to section 11 or in respect of which a warrant is issued under section 15 is guilty of an offence and liable

(a) on summary conviction to a fine not exceeding twenty-five thousand dollars or to imprisonment for a term not exceeding two years or to both; or

(b) on conviction on indictment to a fine not exceeding fifty thousand dollars or to imprisonment for a term not exceeding five years or to both.”

NARGA points to these international precedents in support of its proposal to provide for substantial penalties, and even jail sentences, for the destruction or falsification of documents.

Recommendation 20:

NARGA proposes that a substantial penalty be imposed for destroying or altering information evidencing a possible breach of the Trade Practices Act.

5.8 Strengthening of statutory protection for whistleblowers who inform ACCC of breaches of the Trade Practices Act
NARGA proposes that the statutory protection for whistleblowers who inform the ACCC of breaches of the Trade Practices Act be considerably strengthened.

Given the difficulties of securing evidence to substantiate breaches of the Trade Practices Act, it is readily apparent that whistleblowers can play an extremely valuable role in the enforcement of competition laws.

NARGA proposes that the Trade Practices Act be amended to enable the identity of the whistleblower to be kept confidential (where requested by the whistleblower) and to protect, in appropriate circumstances, an employee whistleblower from being dismissed, suspended, demoted, disciplined, harassed or otherwise disadvantaged or denied a benefit of employment.

The protection currently provided under the Trade Practices Act for those giving evidence is somewhat limited in scope. For example, some protection is provided under s 162A of the Trade Practices Act:

“162A. Intimidation etc.

A person who: 

      (a) threatens, intimidates or coerces another person; or 

(b) causes or procures damage, loss or disadvantage to another person;

for or on account of that other person proposing to furnish or having furnished information, or proposing to produce or having produced documents, to the Commission or to the Tribunal or for or on account of the other person proposing to appear or having appeared as a witness before the Tribunal is guilty of an offence punishable on conviction by a fine not exceeding 20 penalty units or imprisonment for 12 months. 

     Note 1: Chapter 2 of the Criminal Code sets out the general principles of criminal responsibility.

     Note 2: Part IA of the Crimes Act 1914 contains provisions dealing with penalties.”

NARGA notes that this provision does not operate to protect the identity of the whistleblower nor an employee whistleblower within their employment context. If whistleblowers are to be protected against the considerable risks to them personally and their career, then further specific statutory protection must be afforded to them. Employee whistleblowers often have quite credible, first hand experience of the entity’s wrongdoing and such evidence may be crucial in bringing successful proceedings against the entity under the Trade Practices Act.

OECD precedent - Canada

NARGA points to the Canadian Competition Act as providing an appropriate international precedent in support of its proposal for strengthening the statutory protection for whistleblowers. The relevant provisions state:
“66.1 (1) Any person who has reasonable grounds to believe that a person has committed or intends to commit an offence under the Act, may notify the Commissioner of the particulars of the matter and may request that his or her identity be kept confidential with respect to the notification.

(2) The Commissioner shall keep confidential the identity of a person who has notified the Commissioner under subsection (1) and to whom an assurance of confidentiality has been provided by any person who performs duties or functions in the administration or enforcement of this Act.

66.2 (1) No employer shall dismiss, suspend, demote, discipline, harass or otherwise disadvantage an employee, or deny an employee a benefit of employment, by reason that

(a) the employee, acting in good faith and on the basis of reasonable belief, has disclosed to the Commissioner that the employer or any other person has committed or intends to commit an offence under this Act;

(b) the employee, acting in good faith and on the basis of reasonable belief, has refused or stated an intention of refusing to do anything that is an offence under this Act;

(c) the employee, acting in good faith and on the basis of reasonable belief, has done or stated an intention of doing anything that is required to be done in order that an offence not be committed under this Act; or

(d) the employer believes that the employee will do anything referred to in paragraph (a) or (c) or will refuse to do anything referred to in paragraph (b).

(2) Nothing in this section impairs any right of an employee either at law or under an employment contract or collective agreement.

(3) In this section, "employee" includes an independent contractor and "employer" has the corresponding meaning.”

NARGA commends this international precedent to the Committee.

Recommendation 21:

NARGA proposes that the statutory protection for whistleblowers who inform the ACCC of breaches of the Trade Practices Act be considerably strengthened.

5.9 Complementing an effective s 46 of the Trade Practices Act with a collective bargaining notification process that is clear in its operation and delivers benefits beyond simply timing and cost benefits  

While the Government has announced its acceptance of the Dawson Committee’s proposal to streamline collective bargaining by small businesses, it has yet to spell out how the proposal will deliver for small businesses beyond merely a procedural advantage for those seeking to collectively bargain. It is critical that an effective and meaningful collective bargaining notification proposal for small business do much more than simply offer a streamlining of the immunity process already available under the Trade Practices Act. Indeed, small businesses are already able to seek immunity under the Trade Practices Act for collective bargaining. In fact, the ACCC has long granted authorization for small businesses wanting to collectively bargain. The Dawson proposal simply involves a streamlining of this immunity process. The proposal does not involve a widening of the types of arrangements that may be given immunity under the Trade Practices Act.

Given that the collective bargaining notification proposal is the only thing the Dawson process has offered to help small business, it is imperative that the scope of the proposal is broadened considerably to ensure that as many small businesses as possible can benefit. Such a wider collective bargaining notification proposal would complement an effective s 46 so as to ensure that small business do not fall victim to abuses of market power by large and powerful corporations to the detriment of consumers.
The ACCC has noted during its appearance at the Senate Economics Legislation Committee’s Consideration of Budget Estimates on 5 June 2003 that the notification proposal in its current form offers only a procedural advantage to small businesses seeking to collectively bargain.  Within this context, it is critical for this Committee to consider the following questions: Do small businesses negotiating with big businesses need more than merely procedural advantages offered by the proposed collective bargaining notification proposal? Is a streamlining of existing immunity procedures enough to counter the market power of big businesses?  
Clearly, there are several aspects of the collective bargaining proposal that need urgent explanation and those small businesses struggling against the ever-present threat of anti-competitive conduct by big corporations have a right to know if the proposal will deliver more than merely procedural advantages. Failure to broaden the proposal beyond merely procedural advantages would be detrimental to all those small businesses looking to collective bargaining to strengthen their hand against big business.
In addition to an effective s 46, the following issues which needed to be clarified in relation to the collective bargaining notification proposal:

· As a monetary ceiling is set to govern the types of small businesses that will be able to use the notification procedure, it is imperative that there be no doubt as to its operation. The proposed $3 million ceiling must be clarified as it has the potential to exclude a considerable number of small businesses.  Is it an annual maximum transaction or not?  Why is a monetary ceiling needed at all, given that the long-standing ACCC authorisation process has worked well without a monetary ceiling?

· Why is the notification process limited to small businesses that want to bargain collectively with large corporations having a substantial degree of market power, given that the High Court’s decision in the Boral case has rendered those virtually meaningless in the real world of business practice?  Why not remove any limitations on the original proposal that would exclude legitimate small businesses from making full use of the procedural advantage being offered?

· Does the notification process extend to collective boycotts?  Industry-wide collective boycotts are seen by some small businesses as being critical to their ability to effectively negotiate with large corporations, particularly those that refuse to collectively bargaining with them.  Without a collective boycott right, won’t big businesses simply `divide and rule’?

NARGA asks that these issues be clarified as a matter of urgency as some questions raise serious policy issues.  For example, in the absence of an express right to collectively boycott, small businesses will only effectively receive a singular procedural advantage from the Dawson process. Alternatively, if the proposal involves small businesses being able to collectively boycott large companies, then that is likely to increase the anti-competitive nature of the collective bargaining arrangements, such that the ACCC would be more likely to strike them down. NARGA is concerned that the greater the anti-competitive impact of the collective bargaining arrangement, the less likely that the notification proposal will allow the arrangement to get immunity from the existing provision of the Trade Practices Act.
Recommendation 22:

NARGA proposes an effective s 46 of the Trade Practices Act be complemented with a collective bargaining notification process that is clear in its operation and delivers more than simply timing and cost benefits.
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PART SIX
Consideration of whether there are approaches adopted in Organisation for Economic Co‑operation and Development (OECD) economies for dealing with the protection of small business as a part of competition law which could usefully be incorporated into Australian law
In this part of the Submission NARGA would like to bring to the Committee’s attention the alternative ways in which the various recognized forms of anti-competitive conduct identified by NARGA are dealt with in OECD jurisdictions. In particular, this part of the submission considers how countries in the OECD deal with the following:
6.1 Anti-competitive price discrimination;
6.2 Large and powerful corporations inducing a supplier to discriminate against competitors of the entity;
6.3 Anti-competitive below cost pricing; and

6.4 Large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas.

6.1 Anti-competitive price discrimination – OECD precedents – the United States, United Kingdom and Canada

As an alternative to dealing with anti-competitive price discrimination under s 46 of the Trade Practices Act, an express prohibition against anti-competitive price discrimination could be inserted into the Trade Practices Act. Such an approach would not be novel. Indeed, it has long been part of United States antitrust law. Indeed, the American jurisprudence has long recognised that price concessions extracted by customers abusing their market power can be anti-competitive and not in the consumer interest.

The United States prohibition against anti-competitive price discrimination between comparable customers is found at 15 USC 13 and is more popularly known as part of the Robinson-Patman Antidiscrimination Act and also as the Robinson-Patman Price Discrimination Act enacted in 1936:

“Sec. 13. - Discrimination in price, services, or facilities 

  (a) Price; selection of customers 

         It shall be unlawful for any person engaged in commerce, in the course of such commerce, either directly or indirectly, to discriminate in price between different purchasers of commodities of like grade and quality, where either or any of the purchases involved in such discrimination are in commerce, where such commodities are sold for use, consumption, or resale within the United States or any Territory thereof or the District of Columbia or any insular possession or other place under the jurisdiction of the United States, and where the effect of such discrimination may be substantially to lessen competition or tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent competition with any person who either grants or knowingly receives the benefit of such discrimination, or with customers of either of them: Provided, That nothing herein contained shall prevent differentials which make only due allowance for differences in the cost of manufacture, sale, or delivery resulting from the differing methods or quantities in which such commodities are to such purchasers sold or delivered: Provided, however, That the Federal Trade Commission may, after due investigation and hearing to all interested parties, fix and establish quantity limits, and revise the same as it finds necessary, as to particular commodities or classes of commodities, where it finds that available purchasers in greater quantities are so few as to render differentials on account thereof unjustly discriminatory or promotive of monopoly in any line of commerce; and the foregoing shall then not be construed to permit differentials based on differences in quantities greater than those so fixed and established: And provided further, That nothing herein contained shall prevent persons engaged in selling goods, wares, or merchandise in commerce from selecting their own customers in bona fide transactions and not in restraint of trade: And provided further, That nothing herein contained shall prevent price changes from time to time where in response to changing conditions affecting the market for or the marketability of the goods concerned, such as but not limited to actual or imminent deterioration of perishable goods, obsolescence of seasonal goods, distress sales under court process, or sales in good faith in discontinuance of business in the goods concerned. 

  (b) Burden of rebutting prima-facie case of discrimination 

         Upon proof being made, at any hearing on a complaint under this section, that there has been discrimination in price or services or facilities furnished, the burden of rebutting the prima-facie case thus made by showing justification shall be upon the person charged with a violation of this section, and unless justification shall be affirmatively shown, the Commission is authorized to issue an order terminating the discrimination: Provided, however, That nothing herein contained shall prevent a seller rebutting the prima-facie case thus made by showing that his lower price or the furnishing of services or facilities to any purchaser or purchasers was made in good faith to meet an equally low price of a competitor, or the services or facilities furnished by a competitor. 

  (c) Payment or acceptance of commission, brokerage, or other compensation 

         It shall be unlawful for any person engaged in commerce, in the course of such commerce, to pay or grant, or to receive or accept, anything of value as a commission, brokerage, or other compensation, or any allowance or discount in lieu thereof, except for services rendered in connection with the sale or purchase of goods, wares, or merchandise, either to the other party to such transaction or to an agent, representative, or other intermediary therein where such intermediary is acting in fact for or in behalf, or is subject to the direct or indirect control, of any party to such transaction other than the person by whom such compensation is so granted or paid. 

  (d) Payment for services or facilities for processing or sale 

         It shall be unlawful for any person engaged in commerce to pay or contract for the payment of anything of value to or for the benefit of a customer of such person in the course of such commerce as compensation or in consideration for any services or facilities furnished by or through such customer in connection with the processing, handling, sale, or offering for sale of any products or commodities manufactured, sold, or offered for sale by such person, unless such payment or consideration is available on proportionally equal terms to all other customers competing in the distribution of such products or commodities. 

  (e) Furnishing services or facilities for processing, handling, etc. 

            It shall be unlawful for any person to discriminate in favor of one purchaser against another purchaser or purchasers of a commodity bought for resale, with or without processing, by contracting to furnish or furnishing, or by contributing to the furnishing of, any services or facilities connected with the processing, handling, sale, or offering for sale of such commodity so purchased upon terms not accorded to all purchasers on proportionally equal terms. 

  (f) Knowingly inducing or receiving discriminatory price 

         It shall be unlawful for any person engaged in commerce, in the course of such commerce, knowingly to induce or receive a discrimination in price which is prohibited by this section.”

In the United Kingdom anti-competitive price discrimination can be dealt with under s 18 of the Competition Act 1998(UK):

“18. - (1) Subject to section 19, any conduct on the part of one or more undertakings which amounts to the abuse of a dominant position in a market is prohibited if it may affect trade within the United Kingdom.

(2) Conduct may, in particular, constitute such an abuse if it consists in-

    (a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;

…

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage;

     …

(3) In this section- 

            "dominant position" means a dominant position within the United Kingdom; and

             "the United Kingdom" means the United Kingdom or any part of it.

       (4) The prohibition imposed by subsection (1) is referred to in this Act as "the Chapter II prohibition".

In Canada, anti-competitive price discrimination is dealt with in s 50(1)(a) of the Canadian Competition Act
“50. (1) Every one engaged in a business who

(a) is a party or privy to, or assists in, any sale that discriminates to his knowledge, directly or indirectly, against competitors of a purchaser of articles from him in that any discount, rebate, allowance, price concession or other advantage is granted to the purchaser over and above any discount, rebate, allowance, price concession or other advantage that, at the time the articles are sold to the purchaser, is available to the competitors in respect of a sale of articles of like quality and quantity,

…

is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.”

When considered together these international precedents offer recognition of the importance of competition laws dealing with anti-competitive price discrimination. It is apparent from these international precedents that Australia is out of step with other modern market economies in not having laws that specifically address anti-competitive price discrimination. Indeed, on this issue Australia is out of step with even Canada, an economy of comparable size to that of Australia. In the absence of restoring or clarifying the parliamentary intention behind, the introduction of a new prohibition to address the gap in Australia’s Trade Practices Act left by the repeal of the former s 49 would be seen as a key pro-competitive reform in a market place which is becoming increasingly concentrated.
6.2 Large and powerful corporations inducing a supplier to discriminate against competitors of the entity – OECD – the United States
As an alternative to dealing with a large and powerful corporation seeking to induce a supplier to engage in price discrimination under s 46 of the Trade Practices Act, an express prohibition against such conduct could be inserted into the Trade Practices Act. Once again, such an approach would not be novel as evidenced by the Robinson-Patman Price Discrimination Act enacted in 1936. The relevant provision of that Act makes it unlawful to knowingly induce or receive a discriminatory price:
“Sec. 13. - Discrimination in price, services, or facilities

…

  (f) Knowingly inducing or receiving discriminatory price 

         It shall be unlawful for any person engaged in commerce, in the course of such commerce, knowingly to induce or receive a discrimination in price which is prohibited by this section.”

Significantly, this OECD precedent recognises the importance of not only targeting anti-competitive price discrimination, but also targeting conduct directed at causing or inducing such anti-competitive price discrimination.
6.3 Anti-competitive below cost pricing – OECD – Canada
As an alternative to dealing with anti-competitive below cost pricing under s 46 of the Trade Practices Act, an express prohibition against such conduct could be inserted into the Trade Practices Act. In Canada, anti-competitive below cost pricing is dealt with in s 50(1)(c) of their Competition Act:

“50. (1) Every one engaged in a business who

…

(c) engages in a policy of selling products at prices unreasonably low, having the effect or tendency of substantially lessening competition or eliminating a competitor, or designed to have that effect,

is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.”

Importantly, this international precedent recognizes the potentially anti-competitive impact of below cost pricing and deals with it in the strongest terms, with provision for imprisonment. In contrast, NARGA’s prohibition will only give rise to civil remedies under the Trade Practices Act. Nonetheless, the possibility of imprisonment in the Canadian provisions is clear evidence of the importance attached in that jurisdiction to dealing with such anti-competitive conduct. Indeed, it is particularly noteworthy that this has occurred in Canada, a jurisdiction having an economy comparable in size to that of Australia. 
6.4 Large and powerful corporations undermining the competitive process by cross subsidizing below cost pricing in high competition areas with higher prices in low competition areas
As an alternative to using s 46 of the Trade Practices Act to deal with large and powerful corporations seeking to undermine the competitive process through cross-subsidization, an express prohibition against such conduct could be inserted into the Trade Practices Act. In Canada, anti-competitive cross subsidization is dealt with in s 50(1)(b) of their Competition Act:

“50. (1) Every one engaged in a business who

…

(b) engages in a policy of selling products in any area of Canada at prices lower than those exacted by him elsewhere in Canada, having the effect or tendency of substantially lessening competition or eliminating a competitor in that part of Canada, or designed to have that effect, or

…

is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.”

Again, Canadian competition law offers important insights into how a comparable economy to that of Australia has developed its competition law. 

TERMS OF REFERENCE
Inquiry into the effectiveness of the Trade Practices Act 1974
in protecting small business

The Senate has referred the above inquiry to the Economics References Committee for inquiry and report by 4 December 2003. The terms of reference for the inquiry are:

Whether the Trade Practices Act 1974 adequately protects small businesses from anti-competitive or unfair conduct, with particular reference to:


(a)
whether section 46 of the Act deals effectively with abuses of market power by big businesses, and, if not, the implications of the inadequacy of section 46 for small businesses, consumers and the competitive process;


(b)
whether Part IVA of the Act deals effectively with unconscionable or unfair conduct in business transactions;


(c)
whether Part IVB of the Act operates effectively to promote better standards of business conduct, and, if not, what further use could be made of Part IVB of the Act in raising standards of business conduct through industry codes of conduct;


(d)
whether there are any other measures that can be implemented to assist small businesses in more effectively dealing with anti-competitive or unfair conduct; and


(e)
whether there are approaches adopted in Organisation for Economic Co‑operation and Development (OECD) economies for dealing with the protection of small business as a part of competition law which could usefully be incorporated into Australian law.

(2)
That the committee make recommendations for legislative amendments to rectify any weaknesses in the Trade Practices Act identified by the committee’s inquiry.

The Committee is seeking submissions to this inquiry. The closing date for submissions is 22 August 2003.

Submissions should be sent to: 

The Secretary

Senate Economics References Committee 

Room SG.64 

Parliament House

CANBERRA  ACT  2600 

Where possible, submissions should also be provided by email to economics.sen@aph.gov.au preferably as MS Word or RTF format. 

After receiving and evaluating submissions, the Committee may invite a range of submittors to give further evidence at public hearings.

Information and notes to assist in preparing submissions are available from the website  www.aph.gov.au/senate/committee or the Secretariat (ph: 02 6277 3540, fax: 02 6277 5719).

ATTACHMENT No. 1
SENATE ECONOMICS REFERENCES COMMITTEE

NARGA SUBMISSION

NARGA POSITION PAPER ON THE NEED TO
REFORM S 46 OF TRADE PRACTICES ACT 
In this attachment NARGA has included a copy of a position paper it has circulated on the need to reform s 46 of the Trade Practices Act.

REFORMS TO PROTECT SMALL BUSINESSES FROM ABUSES OF MARKET POWER BY LARGE CORPORATIONS

A NARGA POSITION PAPER

AUGUST 2003
Problem needing to be addressed: Does s 46 of the Trade Practices Act deal adequately with predatory pricing and other abuses of market power by large corporations?
The current prohibition against abuses of market power by large corporations is found in s 46(1) of the TPA. That section states:

46 (1) A corporation that has a substantial degree of power in a market shall not take advantage of that power for the purpose of: 

(a) eliminating or substantially damaging a competitor of the corporation or of a body corporate that is related to the corporation in that or any other market;

(b) preventing the entry of a person into that or any other market; or

(c) deterring or preventing a person from engaging in competitive conduct in that or any other market.

In order to succeed in a s 46 case, three things need to be proven:

(i) that the corporation engaging in the conduct has a `substantial degree of market power;’

(ii) that the corporation has `taken advantage’ of its market power; and 

(iii) the corporation has done so for an anti-competitive purpose listed in paragraphs (a)(b) and (c).

Does s 46 operate as an effective deterrent against abuses of market power by large corporations? Following recent High Court decisions in the Boral and the Melway cases, the answer is no. This view is supported by NARGA’s analysis of key aspects of these decisions as presented in this paper and by comments made by the ACCC during its appearance as part of the Senate Economics Legislation Committee’s Consideration of Budget Estimates on 5 June 2003. During that appearance, the ACCC stated that following the Boral case it had discontinued 4 out of 15 s 46 cases, with the possibility of a few more cases being dropped by them in the near future. 

Background to High Court’s narrow interpretation of s 46

NARGA is concerned that following the High Court’s decision in the Boral case (handed down in February 2003), the Trade Practices Act’s prohibition against abuses of market power by the large corporations has been rendered impotent in dealing with predatory pricing conduct or other abuses of market power by corporations other than monopolists or those in a dominant position. Since 1986 when s 46 was amended to its current form, small business and consumers have been led to believe that s 46 adequately dealt with predatory pricing conduct or other abuses of market power by any corporation having `a substantial degree of market power.’

The expression `a substantial degree of market power’ had been inserted in the 1986 amendments to s 46 with the clear parliamentary intention that s 46 was to apply not just to monopolists or those corporations in a dominant position in a market, but also to any other corporation that had substantial market power and, in particular, oligopolists.

A narrow High Court interpretation of `a substantial degree of market power’
In contrast to that clear parliamentary intention, the High Court has, in the Boral decision, taken an extremely narrow view of the expression `substantial degree of market power.’ According to the High Court, only a corporation able to raise prices without losing custom will be considered to have a substantial degree of market power. In short, unless the corporation can price unilaterally without fear of losing custom, it will not come within s 46 of the TPA. Where a corporation is not within the terms of s 46, it can engage in predatory pricing or other abuses of market power without fear of s 46. Irrespective of how large the corporation or how financially powerful, a corporation will not presently come within s 46 unless it can raise prices without losing custom. Since only a monopolist or a corporation in dominant position can set prices without losing custom, it is clear that s 46 does not prevent large and powerful oligopolists from engaging in abuses of market power such as predatory pricing.

A narrow High Court interpretation of `take advantage’
Not only has the High Court given the expression `substantial degree of market’ as used in s 46 an extremely narrow interpretation, but the High Court has also given an extremely narrow interpretation to another element of s 46, in this case the expression `take advantage.’ This occurred in the Melway case where the High Court took the view that a corporation would not be taking advantage of its power if it was merely doing something that it could also do in the absence of the market power. This is a very narrow interpretation as it requires proof that the corporation is doing something that it could not do in the absence of market power. This is a very hard threshold to satisfy. For example, a corporation can price below cost in the absence of market power and, therefore, on the High Court’s reasoning a large corporation engaging in below cost (or predatory) pricing would not be taking advantage of its market power.

Thus, not only does the corporation need to be able to set prices unilaterally without losing custom, but it must also be shown that the corporation was doing something that it could not do in the absence of the market power. The threshold for succeeding in a s 46 has been raised to such heights that the section now effectively applies only to monopolists or those in a dominant position, with the implication being that oligopolists will rarely be caught by s 46 and, therefore, be able to freely engage in predatory pricing or in other abuses of market power without fear of the TPA.

Key problem to be addressed – restoring the parliamentary intention behind `a substantial degree of market power’ and `take advantage’
The current inadequacy of s 46 of the TPA is clearly the result of the High Court’s failure to give effect to the parliamentary intention behind the key concepts of `a substantial degree of market power’ and `take advantage.’ 

According to the Explanatory Memorandum accompanying the 1986 amendments to s 46 the expression `a substantial degree of market power’ was inserted with the intention of lowering the threshold for the operation of the s 46. It is clear that the expression referred to a lower degree of market power than that possessed by a monopolist or corporation in a dominant position in the market. Within this context, `substantial’ was intended to signify `large or weighty’ or `considerable, solid or big.’ In short, the expression `a substantial degree of market power’ was intended to cover a corporation that had `large or considerable’ market power. While the expression suggested a `greater rather than less’ degree of market power, it was `not intended to require’ the high degree of market power possessed by a monopolist or a corporation in a dominant position in the market. Nor was it intended to require that the corporation have the power to determine the prices in a market.

Thus, while the expression `a substantial degree of market power’ was intended to require an assessment of the degree to which the corporation could act without competitive constraint, such an assessment was not to be determined by reference to whether the corporation had the power to determine prices in a market. Rather, the absence of competitive constraint was to be determined by reference to the size of the corporation, its market share, and other advantages it enjoyed which enabled it to act to some degree unconstrained by competition.

Contrary to the clear parliamentary intention behind the expression `a substantial degree of market power,’ the High Court in the Boral case decided to assess the issue of an absence of competitive constraint by reference to a corporation’s ability to set prices, an approach that the explanatory memorandum expressly stated was not intended to apply when determining whether the corporation had `a substantial degree of market power.’ 

Furthermore, the explanatory memorandum states that `more than one firm may have `a substantial degree of market power’ in a particular market.’ This statement recognizes that more than one corporation may have `large or considerable’ market power. This further highlights the level of divergence between the parliamentary intention behind the current s 46 and the High Court’s approach in the Boral case. In particular, with the High Court’s approach requiring that a corporation be able to raise prices unilaterally without losing custom, it is inconceivable that under that approach more than one corporation would have a substantial degree of market power. 

Finally, the explanatory memorandum states that the expression `take advantage’ is intended to indicate `that the corporation is able, by reason of its market power, to engage more readily or effectively in conduct directed to one or other of  the objectives’ set out in paragraphs (a)(b) or (c) of s 46(1). The explanatory memorandum goes on to state that the corporation `is better able, by reason of its market power, to engage in the conduct.’ In short, the parliamentary intention behind the expression `take advantage’ focuses attention on whether or not the corporation’s market power makes its easier for it to engage in the conduct. This clearly involves the corporation using its substantial market power to achieve a prohibited purpose under paragraphs (a)(b) and (c). If that substantial market power places the corporation in a better position to engage in conduct aimed at achieving one or more of prohibited purposes in s46(1), then the corporation is taking advantage of its market power by virtue of it using that market power to achieve such a purpose. Clearly, the greater the market power of the corporation, the easier it becomes for the corporation to use that market power to achieve a prohibited purpose under paragraphs (a)(b) and (c).

Contrary to the High Court’s decision in the Melway case, the question to be asked regarding the issue of taking advantage is whether or not the corporation’s market power makes it easier for the corporation to engage in conduct aimed at achieving a prohibited purpose under paragraphs (a)(b) or (c). Where the corporation does in fact use that substantial degree of market power to achieve a prohibited purpose under paragraphs (a)(b) or (c), then in accordance with the explanatory memorandum it is taking advantage of that power.

The question should not, as put by the High Court in the Melway case, be how the corporation would behave in the absence of market power, but rather should be how the corporation does in fact use its market power when it does have a substantial degree of market power. What the corporation would have done in the absence of market power is a hypothetical question detracting from what should be the real issue of how the corporation uses its substantial degree of market power. The use of the substantial degree of market power should, in keeping with the explanatory memorandum, be the key question to be resolved when determining if there has been a breach of s 46. 

Solutions to key problem – Restore the Parliamentary intention by inserting a statutory definition of `a substantial degree of market power’ and `take advantage’ into s 46
Given that the High Court has, contrary to the parliamentary intention, narrowly defined the concepts of `a substantial degree of market power’ and `take advantage,’ it is critical that statutory definitions of these terms be inserted into s 46 as a matter of urgency. Those statutory definitions would merely spell out in clear language what was the original parliamentary intention behind those concepts. In particular, a statutory definition of `a substantial degree of market power’ would emphasize that the concept is to be considered by reference to the size of the corporation, its market share and other advantages the corporation enjoys which enable it to act to some degree unconstrained by competition. Similarly, a definition of `take advantage’ should focus on the corporation’s use of its substantial market power for a prohibited purpose under paragraphs (a)(b) or (c).
ATTACHMENT No. 2
SENATE ECONOMICS REFERENCES COMMITTEE

NARGA SUBMISSION

CANADIAN COMPETITION BUREAU

PRICE DISCRIMINATION ENFORCEMENT GUIDELINES

In keeping with its recommendation anti-competitive price discrimination must be adequately dealt with by the Trade Practices Act, NARGA attaches a copy of the Canadian Competition Bureau Price Discrimination Enforcement Guidelines.

These Guidelines demonstrate that the Canadian prohibition against price discrimination is a long standing one dating back to 1935. Significantly, while NARGA is only calling for anti-competitive price discrimination to be dealt with as a civil matter under the Trade Practices Act, the Canadian prohibition has been a criminal prohibition since the outset. Clearly, Canada views price discrimination as so potentially detrimental to competition that it has seen fit to make it a criminal offence under the country’s competition laws.

Given that Canada is an economy of comparable size to Australia, it is noteworthy that the Canadian competition laws deal so firmly with price discrimination. Indeed, by making the prohibition criminal in nature, Canada has long been sending a clear signal that price discrimination is anti-competitive in appropriate circumstances and, accordingly, not to be allowed to distort the competitive process between comparable rivals.

From the Guidelines, it is clear that a prohibition against anti-competitive price discrimination is concerned with ensuring that comparable rivals are treated in a comparable manner. It is not a guarantee that all rivals are treated equally, but rather an acceptance that the competitive process can be distorted where one competitor is given a price advantage over a comparable rival not justifiable in the circumstances. Such a distortion means that the price disadvantaged, but comparable, rival is not able to offer the same competitive tension as it would have been able to provide in the absence of the price discrimination. Over time, the price disadvantaged, but comparable, rival is `priced out of the market’ enabling the price advantaged rival to secure higher margins or use its price advantage to drive out the disadvantaged rival. 

Importantly, the Guidelines emphasize that it is the availability of comparable prices that is critical in protecting a supplier against a breach of the Canadian prohibition against price discrimination. Where a competitor is given a favourable price in return for delivering on a particular pre-determined outcome, the supplier is to make available the same favourable price to others in return for delivering on the particular pre-determined outcome. In short, the prohibition focuses on the availability of comparable prices to comparable customers - customers that purchase comparable volumes, provide comparable services and meet comparable pre-determined outcomes as agreed with suppliers. The prohibition does not prevent suppliers from offering different prices to different customers.

The Guidelines also demonstrate that the Canadian prohibition is capable of enforcement, in that despite the prohibition requiring a criminal burden of proof there have been three convictions recorded under the prohibition. With a civil burden of proof, any Australian prohibition against price discrimination would be similarly (and possibly more) capable of enforcement as the Canadian prohibition.

Finally, the Canadian Guidelines clearly show that any business uncertainty arising from an Australian prohibition against anti-competitive price discrimination could be minimised significantly through appropriately drafted guidelines from the ACCC - guidelines that would undoubtedly benefit from the Canadian Guidelines.  

NARGA commends the Canadian Competition Bureau Price Discrimination Enforcement Guidelines to the Inquiry as offering clear international evidence in support of NARGA’s position regarding anti-competitive price discrimination
CANADIAN COMPETITION BUREAU

PRICE DISCRIMINATION ENFORCEMENT GUIDELINES
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Preface

The criminal sanction against price discrimination has been part of Canada's competition law since 1935. Section 50(1)(a) of the Competition Act, as the provision is now known, reflects the concern that competition in relation to articles should not be unfairly influenced or hampered by discriminatory pricing practices of suppliers.

The term "price discrimination" is a broad one with different meanings in different contexts, such as business, legal and economic. However, the price discrimination which section 50(1)(a) prohibits is a particular type of pricing behaviour which has a relatively specific application to commercial activity in Canada. For an offence to occur, many different elements, as set out in the provision, must each be satisfied.

Placing a criminal ban on certain pricing behaviour, as section 50(1)(a) does, carries with it the risk that business persons may, because of uncertainty about the application of the law, refrain to some extent from engaging in forms of pricing behaviour which would be healthy and beneficial for the markets involved. Misunderstandings may arise because the wording of section 50(1)(a) is complicated and its various elements can be given widely varying interpretations. At the same time there has been virtually no jurisprudence to guide business.

Therefore, it was determined that, as part of our program of compliance, it would be helpful to publish guidelines to clarify the enforcement policy of the Director of Investigation and Research with respect to section 50(1)(a) to ensure that the business community better understands the circumstances which may lead to an investigation under the Act. At the same time, the business community should be aware that a different interpretation of the provision could be advanced by parties seeking to recover damages privately under section 36 of the Act.

These Guidelines address a number of key issues raised by the provision but they cannot anticipate all questions that may arise in the marketplace. They may be updated from time to time to account for future developments in law and policy.

Howard I. Wetston, Q.C. 

Director of Investigation and Research 

Bureau of Competition Policy 

Consumer and Corporate Affairs Canada

Interpretation

These Guidelines supersede all previous statements made by the Director of Investigation and Research or other officials of the Bureau of Competition Policy that may differ from anything stated herein.

This document provides the general approach that is taken by the Director of Investigation and Research to the review of price discrimination matters under sections 50(1)(a), (2) and (3) of the Competition Act. Because the specific standards set out in the Guidelines must be applied to a broad range of factual circumstances, it cannot be a binding statement of how discretion will be exercised in a particular situation. Guidance regarding a specific situation may be requested from the Bureau through its Program of Advisory Opinions. The Bureau will apply the standards of the Guidelines reasonably and flexibly to the particular facts and circumstances to such situations.

The Guidelines are also not intended to bind or affect in any way the discretion of the Attorney General in the prosecution of matters under the Competition Act. Nor are they intended to be a substitute for the advice of legal counsel. Final interpretation of the law is the responsibility of the courts.

For the sake of brevity the following terms are used throughout these Guidelines:

"The Act" refers to the Competition Act, R.S.C. 1985, c. C-34, as am. R.S.C. 1985,                       c. 27 (1st Supp.), ss. 187, 198; R.S.C. 1985, c. 19 (2nd Supp.), Part II; R.S.C. 1985,                         c. 34 (3rd Supp.), s. 8; R.S.C. 1985, c. 1 (4th Supp.), s. 11; R.S.C. 1985, c. 10 (4th                         Supp.), s. 18; S.C. 1990, c. 37 ss. 27-32. 

"Section 50(1)(a)" is meant to include the related subsections 50(2) and 50(3). 

"The price discrimination provision" or "the provision" or "the section" refers to section 50(1)(a), (2) and (3). 

"The Bureau" refers to the Bureau of Competition Policy, Consumer and Corporate Affairs Canada. 

"The Director" refers to the Director of Investigation and Research of the Bureau of Competition Policy. 

"The Guidelines" refers to this publication, the Price Discrimination Enforcement Guidelines. 

"Price concession" or "concession" should be read to mean discount, rebate, allowance of price concession or other advantage. 

References to sections of the Act are referred to as "sections". 

References to parts of these Guidelines are referred to as "parts". 

Executive Summary

What constitutes "price discrimination" 

Part 1 of the Guidelines describes the rationale of price discrimination, as described by section 50(1)(a) of the Competition Act, and points to a particular range of pricing behaviour to which the provision applies.

The section applies only to the practice of granting price concessions or other advantages to one purchaser which are not available to competing purchasers in respect of a sale of articles of like quality and quantity. While it is one of the criminal law provisions of the Competition Act, there have only been three convictions under the section with fines ranging between $15,000 and $50,000. Unfortunately, these cases have provided little guidance in the interpretation of the section.

Enforcement guidelines

Part 2 outlines the approach taken by the Director in assessing each of the elements of the price discrimination provision. It is noted that the section applies only to sales of articles by persons engaged in a business. The provision applies only to those persons or firms involved on the selling side of a transaction. It does not apply to those involved on the purchasing side. Because the section is directed at "sale" transactions only, it does not apply to leasing, licencing or consignment arrangements or other transactions where title is not transferred.

Section 50(l) (a) does not provide a specific affiliate exception in the Competition Act. As such, transactions between affiliations may be subject to section 50 (1) (a). On the other hand, affiliates may transfer articles at a price reflective of their interests acting as a single economic entity. In such circumstances "concessions" are not negotiated subject to the competitive conditions of the marketplace. Firms that are parties to such transactions may not be granting "concessions in respect of a sale" as the section requires. Transactions of this nature would not be subject to further review.

The section generally does not apply to a sale of services. Where a sale often involves both services and articles, the section will ordinarily not be applied if the articles are sold only incidentally to the sale of the service, for example as in most sales of maintenance services. 

Under section 50(1)(a), price discrimination only occurs if a discount, rebate, allowance, price concession or other advantage is granted to one purchaser over and above the price concession or other advantage available to competing purchasers of like quality and quantity as a matter of a practice. The term "other advantage" applies only to price related advantages; that is, those which are like a "discount, rebate, allowance or prior concession" in that they will affect the net price paid for the articles which are the subject of the sale. The section may also apply to discriminatory credit arrangements, but sellers are not prohibited from imposing reasonable conditions on these arrangements. Non price related advantages such as the use of equipment, or access to technical assistance, are not covered by the provision.

A key issue in these matters will be whether the price concession is "available." The extent to which a price concession should be disclosed to competing purchasers in order for the Director to consider it "available" varies depending on the circumstances. If the seller unilaterally decides to offer a price concession, such as a volume rebate, it should be communicated to competing purchasers of like quality and quantity. By contrast, such broad disclosure is not required if the seller grants a price concession only as a result of negotiations initiated by a purchaser who agrees to provide a service in exchange for the concession. Here, for the concession to be considered "available" it need only be communicated to those competing purchasers who ask for similar concessions on similar terms as the favoured purchaser. The seller is not obliged to extend such a concession to a purchaser who simply asks for the "seller's best deal" as a matter of form.

Conditional discounts are a common form of price concession that should raise no issue under the section as long as they are "available" to competing purchasers of like quality and quantity.

The supplier may, for example, choose to offer price concessions contingent upon the purchaser fulfilling or complying with one or more conditions attached to the sale. Examples discussed in the Guidelines include concessions granted on the condition that: 1) the purchaser increases purchases as compared with a previous time period (commonly known as "growth bonuses," "volume incentive allowances," "loyalty rebates" and "fidelity discounts"); 2) the purchaser provides a service of value to the supplier, such as providing warehouse facilities or facilitating delivery of the articles (commonly known as "functional discounts"); and 3) the purchaser undertakes to buy articles from the supplier rather than from the supplier's competitors ("exclusive dealing discounts").

There are two areas related to conditional discounts which must be considered. First, the conditions to achieve the discount should not be contrived to unreasonably favour or deprive certain customers. Second, the conditions should be verifiable as to when they have been satisfied and the Seller should consistently grant the price concession when the conditions are met.

Whether an issue regarding group volume discounts is raised under the section usually depends on who is the true "purchaser" of articles in a given transaction. This question often arises in the context of buying groups, franchise operations and international corporate buying arrangements. In determining which party is the "purchaser" the Director is prepared to review all the circumstances of a transaction. The true purchaser in any transaction will normally be the firm that has made the necessary contractual commitment to acquire the goods sold.

For buying groups, this will generally be satisfied if the group assumes liability to pay for the articles purchased. For franchise systems and international volume price concessions, the franchiser or multinational parent company would satisfy this requirement by committing their franchisees or international subsidiaries respectively to purchase from the seller granting the concession.

Section 50(l) (a) does not restrict sellers from revising their price lists or concessions from time to time. The relevant "time" for the purpose of the section need not be the time when title was transferred or when the contract was completed. For example, in contracts where an option to purchase articles at a future point in time is offered, the relevant "time" may well be when the contract was entered into, not when the option was exercised.

Price discrimination under section 50 (1) (a) can only occur in relation to concessions granted to one or more purchasers which are not available to "competing purchasers." The focus of the Director's analysis here is whether the purchasers compete in selling their products, not whether they compete in the purchase of articles from the seller.

The section applies only to transactions involving competing purchasers of articles of "like quality and quantity"; it does not apply if the competing purchaser buys a different article or buys appreciably less than the favoured purchaser. Articles may be differentiated physically, by function or performance, or even by a brand name or trademark. One test for determining whether quality is sufficiently different to avoid the application of the section is to ask whether consumers would likely pay more for one of the two articles.

With respect to "like quantity" in order to determine whether one quantity is "like" another, the Director will generally consider industry practices in pricing the articles. Where sellers aggregate purchasers' volumes of different articles for the purpose of calculating volume rebates, no issue should be raised if the same rebate scheme was "available" to competing purchasers.

Section 50 (1) (a) provides that the seller must knowingly discriminate for an offence to occur. This means that the seller, in order to violate the provision, must be shown to have had "knowledge" with respect to all of the elements of the offence, including knowledge with respect to whether or not particular purchasers are competitors of one another. In assessing "knowledge"' the Director will also consider whether there has been willful blindness on the part of the seller. Willful blindness arises where a person who has become aware of the need for some investigation declines to do so in order to avoid learning the facts.

Finally, section 50(2) provides that the price concession or other advantage must be granted as part of a practice of discriminating before an offence can occur. Generally, the longer the seller charges different prices to two competing purchasers of like quality and quantity and the more often this occurs, the more likely it is that a sale is part of a practice of discriminating. Occasional discounts for store openings, clearances or anniversary sales, or temporary allowance granted to win new accounts, enter a new market or match a competitor's pricing initiative will not likely be viewed as a "practice of discriminating".

Appendices

Appendix 1 provides a brief review of other sections in the Competition Act that may be relevant to price discrimination practices. Of particular note are the criminal prohibitions in sections 50 (1) (b) and (c) relating to predatory pricing practices (see the Director's Predatory Pricing Enforcement Guidelines) and section 51 dealing with price concessions or other advantages offered or granted for advertising or display purposes. The reader may also wish to consider practices reviewable by the Competition Tribunal under section 77 where price concessions to induce exclusive dealing or tied selling are reviewed in terms of their effect on competition, and under section 79 where the practice of price discrimination is engaged in by a seller or purchaser as an abuse of a dominant position as defined by that section.

PART 1 – PRICE DISCRIMINATION

1.1 The Statutory Provisions

Section 50 of the Competition Act states as follows in relation to price discrimination:

                        (1) Every one engaged in a business who... 

(a) is a party or privy to, or assists in, any sale that                             discriminates to his knowledge, directly or indirectly, against                             competitors of a purchaser of articles from him in that any                             discount, rebate, allowance, price concession or other                             advantage is granted to the purchaser over and above any                             discount, rebate, allowance, price concession or other                             advantage that, at the time the articles are sold to the                             purchaser, is available to the competitors in respect of a sale of                              articles of like quality and quantity, 

... is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.

(2) It is not an offence under paragraph (1) (a) to be a party or privy to, or assist in, any sale mentioned therein unless the discount, rebate, allowance, price concession or other advantage was granted as part of a practice of  discriminating as described in that paragraph.

(3) Paragraph (1) (a) shall not be construed to prohibit a cooperative  association, credit union, caisse populaire or cooperative credit society from returning to its members, suppliers or customers the whole or any part of the net surplus made in its operations in proportion to the acquisition or supply of articles from or to its members, suppliers or customers.

1.2 Elements of the Offence

The statute sets out a number of factors which must be satisfied for an offence to have been committed. There must be a "sale" of "articles" by a "person engaged in a business". The sale must involve a "discount, rebate, allowance, price concession or other advantage" being "granted" to one "purchaser" which is "over and above" that which is "available" to the purchasers "competitors" in respect of "articles of like quality and quantity." The comparison must relate to the prices "available" to the competitors "at the time the articles are sold to the purchaser." The sale may discriminate "directly or indirectly." The seller must have "knowledge" that the sale is discriminatory. Finally, the sale must be "part of a practice of discriminating."

1.3 Rationale of Section 50(1)(a)

Price discrimination, as described by section 50(l) (a) of the Competition Act, refers to the practice of a seller granting price concessions to one purchaser, which are not available to competing purchasers in respect of a sale of articles of like quality and quantity.

The provision applies only in the case of discrimination between competitors. Thus, it falls far short of banning all forms or instances of sales at different prices. Sellers have always been, and remain, free to charge different prices and offer different concessions in their dealings with customers who are not one another's competitors.

Furthermore, in their dealings with customers who are one another's competitors, sellers are only governed by the section in respect of sales of articles of like quality and quantity. Nothing in the statute prevents sellers from granting different discounts or rebates if purchasers are not buying similar articles or similar volumes of articles, whether or not they are competitors.

The theory behind section 50(l) (a) is that competing purchasers, when they purchase articles of similar quality and quantity, should not have their ability to compete with one another negatively affected by unequal pricing treatment at the hands of the seller.

By enacting this provision, Parliament has supported the proposition that, at least in terms of the prices which competing seller pay for their goods, those purchasing like quality and quantity can be assured that they should have an opportunity to be on an equal cost footing with their competitors with the market outcome determined by their own entrepreneurship and abilities, and not by the actions of third parties operating elsewhere in the distribution system. 

1.4 Enforcement Perspective

In the entire history of the price discrimination provision, there have only been three convictions, all since 1984. These were not contested prosecutions. All three companies pleaded guilty and fines ranging from $15,000 to $50,000 were imposed by the courts.1 Thus, there is little jurisprudence to assist the Director and the business and legal communities in interpreting the legislation. 

In spite of the rarity of formal proceedings under the section, the price discrimination provision regularly generates many requests for advice and interpretation from the Bureau. This is taken as a strong indication that the business community is seeking to comply with the law, but is in need of clearly enunciated guidelines setting out the Director’s enforcement policy with respect to this complex provision.

Through issuing guidelines, the Director wishes to foster compliance with the law, while ensuring that the business community recognizes the legitimate scope which exists, within the law, for the adoption of innovative pricing practices and strategies.

PART 2 – ENFORCEMENT GUIDELINES

2.1 General Remarks

Assessment of complaints under Section 50(1)(a) essentially involves a retrospective examination of the selling conditions which were at play at the time competing purchasers were engaged in dealing or negotiating with a common seller to acquire articles from the seller. Price discrimination, unlike many other sections of the Act, does not involve the application of competitive-effects tests, and does not require the Director to show the extent to which competition is lessened in the markets involved.2 The statutory provision contains none of the familiar qualifiers, such as "unduly", "substantially" or "significantly", which often appear elsewhere in the legislation. However, as criminal law, there is a requirement to prove the offence beyond a reasonable doubt.

The provision contains many elements which must each be satisfied for an offence to occur. Failure to satisfy only one element will render the section inapplicable.

The crux of reviewing a matter under the section involves determining what prices (including concessions) were "available" to the allegedly disadvantaged competitors at the time of the sale in question to the allegedly favoured purchaser. If the same prices were available to both purchasers but not acted upon, the fact that they paid higher prices would not raise a question under the section, even if all of the other elements of the provision were satisfied. The Director's interpretation of the term "available" is explained in Part 2.5.3 below.

The rest of this Part explains the Director's approach to the various elements contained in section 50(1)(a). Where it is not stated, it should be understood that, for ease of exposition, the discussion of each element assumes that the other elements of the provision are satisfied.

It also should be noted that while some kinds of behaviour may not cause a problem under section 50(1)(a), they may potentially offend other provisions of the Competition Act. As much as possible in the text, reference has been made to these other provisions where appropriate.

2.2 Parties to an Offence

Section 50(1)(a) of the Competition Act applies to "everyone engaged in a business" in Canada that meets the requirements of the section. However, the Act and its jurisprudence provide for certain exceptions. For example, pursuant to section 2.1, the Act applies to Crown corporations only in respect of those commercial activities engaged in by the corporation in competition, potential or actual, with other persons.

The words "party, or privy to, or assists in any sale" imply that persons in addition to the actual seller of articles may be liable under the section. For example, the agents of the seller, such as brokers who assist in negotiating and executing the sales transaction, may be persons who assist in a discriminatory sale. These words are also broad enough to encompass individuals acting either as officers or agents of the seller.

The words "a purchaser of articles from him" lead to the conclusion that a purchaser can never violate section 50(1)(a). In the Director's view, buyers should not be inhibited from bargaining vigorously so as to obtain lower prices that they can pass on to their customers. However, if the Director's examination reveals that the buyer possessing significant purchasing power has prevailed upon a seller to grant an illegal advantage over a competitor, the Director will consider whether or not such behaviour might constitute the counselling of a price discrimination offence. Similarly, other provision of the Competition Act are available to deal with situations where competition is harmed as a result of the actions of purchasers with market power.

2.3 TYPES OF TRANSACTIONS COVERED

2.3.1 General

Most of the substantive provisions of the Competition Act refer to "supply" rather than "sale". The requirement of a "sale" in section 50(l) (a) limits the application of the price discrimination provision to a sale, as opposed to other forms of supply such as renting, leasing and licensing.

The words "any sale" and "is available" imply that section 50 (1) (a) requires only one sale to occur for an offence to be committed if that sale was part of a practice of discriminating among competing purchasers. The section does not require that the competitors actually purchase articles at higher effective prices in order for them to be considered victims of price discrimination. They may, for example, refrain from purchasing articles from the seller precisely because, absent the price concessions which a competitor is receiving, the seller's offering is simply not attractive enough to induce them to make a purchase.3

The transfer of legal title will generally distinguish a sale from a non-sale. For example, "consignment arrangements" do not give rise to a "sale" for the purposes of this provision. Consignment arrangements are generally transactions where the article remains the property of the original seller until the dealer disposes of it to the ultimate consumer. 4 Accordingly, section 50(1)(a) will not apply.

2.3.2 Transactions Between Affiliates

Section 50(l) (a) does not provide a specific affiliate exception in the Competition Act. As such, transactions between affiliates may be subject to section 50 (1) (a). On the other hand, affiliates may transfer articles at a price reflective of their interests acting as a single economic entity. In such circumstances "concessions" are not negotiated subject to the competitive conditions of the marketplace. Firms that are parties to such transactions may not be granting "concessions in respect of a sale" as the section requires. Transactions of this nature would not be subject to further review.

A situation that is similar to a transaction between affiliates involves prior concessions given to a purchaser who assisted the seller in entering into the business of supplying an article. For example, a purchaser who finances the plant of an unrelated corporation may expect a concession over and above what is available to its competitors. The Director will not ordinarily consider the price concession given by the supplier to its benefactor to raise a question under section 50 (1) (a) where the concession is essentially a form of return to the purchaser on its investment in the sellers business. Accordingly, the seller can grant price concessions over and above those attainable by competing purchasers of like quality and quantity without likely raising a question under section 50 (1) (a).

2.4 Types of Products Covered

Most of the substantive provisions of the Act apply to "product(s)". Section 2 of the Act defines "product" as including both "articles" and "services", which themselves are further defined.

The price discrimination provision, unlike most others, applies only to the sale of "articles". It makes no distinction between articles which may be purchased for resale and those which may be purchased as business inputs or otherwise consumed by the purchaser. The section does not apply to services except for those specifically included in the extended definition of "article" provided by section 2 of the Competition Act.

Section 2 defines articles as follows:

"article" means real and personal property of every description including

(a) money,

(b) deeds and instruments relating to or evidencing the title or right to property or an interest, immediate, contingent or otherwise, in a corporation or in any assets of a corporation,

(c) deeds and instruments giving a right to recover or receive property,

(d) tickets or like evidence of right to be in attendance at a particular place at a particular time or times or of a right to transportation, and

(e) energy, however generated;

Section 2(d) raises the issue of the extent to which the price discrimination provision applies to transport services. In the Directors view, the provision applies to passenger transport but not to freight transport because the word "tickets" is used in relation to passengers, not goods. The rest of section 2(d) modifies or is subsidiary to the word "tickets". In practice, the scope of application of section 50(l) (a) to passenger transport is likely to be limited because of the requirement that purchasers be competitors.5

When the transaction involves the sale of an article and a service, it is the Director's view that the provision does not apply if the article is supplied only incidentally to the sale of the service.

For example, consider a contract for the sale of maintenance services that involves the supply of various repair parts. The Director would not have reason to believe that a price discrimination offence has been committed if the value of the repair parts is small relative to the maintenance service, if the parts are not normally charged to the customer separately from the service, or if there are other indications that the service is the principal part of the transaction.

A second example of this nature concerns the sale of an article whose only value is that it entitles the owner to have a service performed. The Director does not consider the sale of postage stamps, for example, to be a sale of articles within the meaning of section 50 (1)(a), since the stamp is a means of selling postal services.

2.5 Sale Must Discriminate

The section specifically defines what constitutes discrimination. Only sales that place a firm at a disadvantage vis-à-vis one or more of its competitors are considered discriminatory, and then only if they involve articles of like quality and quantity, in transactions taking place or being negotiated within the same time frame.

The form of the discrimination is the granting of a "discount, rebate, allowance, price concession or other advantage" which is "over and above" the concession or advantage "available" to "competitors" of a "purchaser".

2.5.1 "Discount, Rebate, Allowance, Price Concession or Other Advantage"

The terms "discount", "rebate", "allowance", and "price concession" typically refer to monetary arrangements advanced by a seller which reduce the effective price paid by a purchaser to a level below that of the face or nominal transaction price. These are familiar terms and are part of common business practice.

The Director is of the view that the general expression other "advantage" is to be interpreted in a manner consistent with the meaning of the specific words (i.e. "discount," "rebate," "allowance," and "price concession") which precede it in the section. Accordingly, "other advantage" can be used to describe any monetary arrangement by which the seller confers upon the purchaser a lower net price per unit of article sold. Advantages of any other sort, such as the use of equipment, the provision of technical assistance, gists of tickets to theatrical or sporting events, to name a few examples, would not normally fall within the meaning of "other advantage" as contemplated by the section.

The offering of credit arrangements would generally fit within the concept of "other advantage" and, depending on the payment terms themselves, might well fit the meaning of a "discount". If a seller, for example, gives some purchasers 30 days to pay the face value of an invoice, while requiring their competitors to pay the face value either at the time of delivery or in a time frame of less than 30 days, the result may well raise a question under section 50(1)(a). Similarly, if one purchaser is given a "discount" for prompt payment, while competitors are not accorded similar treatment, the Director may wish to consider the matter further.

On the other hand, section 50(l) (a) does not restrict sellers from requiring that purchasers meet reasonable conditions to qualify for a prompt payment discount or other advantageous credit terms. For example, a seller is entitled to notify its customers that late payments would cause the suspension of a prompt payment discount or other concessions for a period of time. In the Director's view, this would constitute a reasonable incentive to pay debts in a timely fashion and should raise no issue under the price discrimination provision.

In summary, section 50(1)(a) should not inhibit sellers from withholding credit terms from certain customers for cause (e.g., new unproven accounts or those which have developed a history of payment problems). The question is whether or not the withholding is reasonable (i.e. cause-related), having regard to all of the circumstances.

2.5.2 "Over and Above"

The law only applies to situations in which a seller, as a practice, grants advantages to one firm that exceed those attainable by the firm's competitors. "Over and above" simply carries the connotation of being superior to, greater than, or more valuable than that which others with an entitlement under the provision may obtain.

2.5.3 "Available"

2.5.3.1 Disclosure - An offence occurs under section 50(1)(a) when a seller grants a greater price concession or other advantage to one purchaser than is "available" to that purchaser's competitors (articles of like quality and quantity, and same time frame assumed). If the same price concessions or other advantages are (were) "available" to all competing purchasers, action by the Director would be unwarranted, even if some purchasers, in the end, paid higher prices that others. The key issue is the nature of the disclosure that will satisfy the Director that a price concession is "available".

The dictionary definition of "available" refers to such expressions as: "at ones disposal"; "within one's reach"; and "accessible or obtainable." These definitions capture the sense in which the Director will interpret the term "available" in assessing matters under section 50(1)(a). A price concession that is accessible or obtainable by a purchaser, but not acted upon, is nevertheless "available" to the purchaser and will raise no issue under section 50 (1) (a).

Section 50 (1) (a) does not require the seller to "offer" price concessions, in contrast to section 51 which requires those who grant promotional allowances to offer them on proportionate terms to competing purchasers. However, the Director takes the view that the obligation on the seller to dispose a price concession to competing purchasers varies depending on whether the price concession is granted unilaterally by the seller or results from negotiations with a purchaser.

If the seller unilaterally decides to offer a price concession, such as a volume rebate, it should be disclosed to competing purchasers of like quality and quantity for it to be considered "available" in terms of section 50 (1) (a). Whatever form the communication takes, it should be sufficiently timely and complete to enable the purchaser to make a sound business judgement as to the measures necessary to achieve the concession. 

By contrast, such broad disclosure is not required if the seller grants a price concession only as a result of negotiations initiated by a purchaser who agrees to provide a service in exchange for the concession. Here, in order for the Director to be satisfied that the concession is "available," the seller's sole obligation is to respond to the initiatives of those competing purchasers who ask for similar concessions on similar terms as the favoured purchaser. For example, assume a purchaser negotiates a concession on the basis that it will take delivery at the seller's dock in order to distribute the article itself to remote locations. The seller, in the Director's view, is not obliged to communicate the same deal to all competing purchasers. However, if a competitor of the favoured purchaser offers to provide essentially the same service, a question under section 50 (1) (a) would likely be raised if the same concession is not extended to this purchaser. 

As already stated, section 50 (1) (a) does not oblige the seller to offer a concession to competing purchasers (although the seller may choose to do so for business reasons). If it did, there would be little incentive for a purchaser to negotiate a deal knowing that it must share the advantage with other customers who benefit, at no cost to themselves, from the purchasers innovation and negotiating skill. While, in the Director's view, the seller should be prepared to extend the same concession to competing purchasers who offer to provide similar services as a favoured purchaser, the seller is not required to communicate this concession to a purchaser who simply asks for the seller's "best deal," as a matter of form. 

Finally, other situations may arise where a purchaser approaches a seller and seeks to obtain a concession without offering to performing any service for, or meet any condition of, the seller. If the seller grants such a concession to the purchaser, but does not extend it to competing purchasers of like quality and quantity, the matter would likely raise a question under the section.

 2.5.3.2 Conditional Discounts - Conditional discounts are a common form of price concession that should raise no issue under the section as long as they are "available" to competing purchasers of like quality and quantity. These are discounts that are granted if the purchaser fulfills a condition such as reaching a sales objective or performing some service for the seller.

There are two areas where the seller should take special care in order to avoid raising a question under section 50(l) (a). First, the conditions to achieve the discount should not be contrived to unreasonably favour or deprive certain customers. A condition that appears to have little or no commercial value to the seller will raise an issue of whether the advantage would be truly "available" to competing purchasers of like quality and quantity, or whether the condition is designed to prevent one or more of the purchasers from obtaining the advantage. This may arise where the seller knows that the purchaser in question does not possess the required facilities and cannot obtain them anywhere in the market on usual trade terms.

Second, the condition should be verifiable as to when it has been satisfied and the seller should consistently grant the price concession when the condition is met. Some of the most common vehicles for providing conditional price concessions are discussed below. These are "volume-based discounts," "functional discounts" and "exclusive dealing discounts." The comments also apply to other types of arrangements, such as, meeting minimum percentage-of-requirements targets, lengthening contract terms, or offering resale priors below maximum levels.

2.5.3.3 Volume-based Discounts - Sellers are not obligated to grant price concession based on quantity differences. They may, if it suits their purpose, establish a single price system regardless of purchase volumes. Although the single-price option is open to sellers, many choose to offer volume discounts or rebates, according to which net prices decrease as the quantities purchased increase. Volume rebate plans are a well established practice and do not ordinarily raise an issue under the section.

Sellers providing volume rebates may prepay a price concession based on estimated or historical purchases, so long as they are prepared to make appropriate adjustments to the price paid by the purchaser should the actual purchases fall short of the quantity required to obtain the concessions.6

Certain price concessions relate to increases in the volume purchased compared to a previous period (these are variously called "growth bonuses," "volume incentive allowances", "fidelity discounts" or "loyalty rebates"). For example, the seller may grant a price concession to customers who increase their purchases by 10 percent over the previous year. Thus, one purchaser may qualify for this price concession buying only 400,000 units in Year 2 while a competing purchaser buys 500,000 units but does not qualify due to a failure to increase purchases by the required amount. However, if the conditions for achieving the concession were known in advance to both purchasers, then it would appear that the advantage is "available" to both. Failure on the part of the second purchaser to achieve the incentive does not affect its availability. Under these circumstances an inquiry by the Director would not likely occur.

2.5.3.4 Functional Discount - Questions have often arisen about the granting of                    "functional" discounts by sellers; that is, prior concession which are granted in return for the purchaser performing some service which the seller would otherwise have to perform at its own expense, such as the provision of warehouse facilities, transport of goods, or other services. If, instead of arranging for the provision of the service through the medium of a functional discount, the seller merely entered into a separate contractual arrangement for the provision of the service, no issues under the section would be raised.

Should buyers and sellers use functional discounts in transacting business between themselves, there is no reason to suppose that the result will necessarily offend section 50(l)(a). So long as the seller's functional discount offerings are "available" to competing purchasers with respect to purchases of like quality and quantity, the Director's view is that such discounts would not raise an issue under the section. On the contrary, buyers and sellers should be encouraged to seek together the most efficient way of transacting business between them; if the purchaser can transport or warehouse goods more efficiently than the seller, then the seller should not be prevented from offering inducement to purchasers willing to perform these services.

The fact that a firm could only qualify for a discount by agreeing to perform services which the firm does not presently offer does not, by itself, mean that the advantage is not available. For example, the seller may make available a discount on the condition that the purchaser provide warehousing for the sellers product. The Director would not examine the matter further if the seller reasonably believes that the purchasers in question are capable of obtaining warehousing facilities, even if they do not presently possess them. 

2.5.3.5 Exclusive Dealing Discounts - Other forms of discounts or price concession have been the subject of controversy under the section. Should a seller, for example, be able to offer customers a separate prior concession in return for the customers agreement to deal exclusively in the seller's articles?

A price concession granted in return for the purchasers agreement to deal exclusively in the sellers products will ordinarily not raise a question under the section if it is "available" to competing purchasers of articles of like quality and quantity. Customers faced with the question of whether they wish to take advantage of the concession will no doubt wish to consider many factors in deciding to accept the offer of an exclusive dealing discount. Not the least of these factors will involve an assessment of the relative advantages they may be sacrificing by depriving them selves of access to competing lines of goods.

If a purchaser concludes that greater advantage lies in continuing to deal in a number of competing brands or lines of article, the Director would likely consider it unreasonable to question the transaction merely on the basis that other purchasers have reached the opposite conclusion.7 

2.5.4 Purchaser

2.5.4.1 General - "Purchaser" is the term used in the section to describe a customer of the seller who is given some form of preferential price concession or "other advantage" which is "over and above" the concession available to one or more of its competitors.

The issue often raised by the term is whether the recipient of a volume-based price concession is a legitimate "purchaser" for the purposes of the section. Does the quantity purchased by a buying group qualify for a volume rebate or should only the quantities purchased by each of its members qualify? Is it the franchisor's volume or that of its franchisees that qualifies? Can the seller grant a price concession based on the international purchases of a group of multinational companies or is it restricted to considering only the purchases of the Canadian subsidiary of this group?

In determining which party is the "purchaser," the Director is prepared to review all the circumstances of the transaction. The true purchaser in any transaction will normally be the firm that has made the necessary commitment to acquire the goods sold.

In most transactions, there is little ambiguity about the identity of "the purchaser". The seller may reasonably determine, in a simple sale transaction, that "the purchaser" is the party that ordered the articles, took delivery of them and paid the seller for them.

However, none of these factors is necessarily determinative. It is the substance of the transaction taken collectively, and not its form or any single factor, which counts. 

The seller may reasonably determine that a buying group is its purchaser in circumstances where the group has undertaken liability to pay for the goods. In these circumstances, even though the individual members may take delivery of the goods, the Director will likely view the buying group and not the individual members as the purchaser for the purposes of section 50 (1) (a). Moreover, in many situations, the buying group's undertaking is valuable to the seller in that it now shares the interest of, and generally assists, the seller in ensuring that the members buy the seller's article and not a competitive product, often saving the seller the promotion and sales cost of convincing each member of the group separately to buy the product.

Similarly, the seller may reasonably determine that the franchiser is its purchaser, even in situations where the franchisee orders and is solely liable for the articles. If the seller has negotiated with the franchiser the right to supply its franchisees, and the franchiser can contractually compel its franchisees to deal with suppliers that it designates or approves, this commitment is likely sufficient, in the Director's view, to justify the seller's granting a larger discount than it would grant to the competing independent outlet that acquired the same volume as the franchisee. Due to the franchisor's commitment, the seller will                    justifiably view a transaction with the franchise system as one that is quite different from a transaction with the independent outlet.

Finally, the seller may reasonably determined that the multinational parent of the Canadian subsidiary is the true "purchaser" for the purposes of section 50(l) (a), even though the subsidiary orders and pays for the articles, where the seller or its parent has negotiated with the purchasing subsidiary's parent the right to supply the multinational subsidiaries at a discount determined by those negotiations.

Each of these situations is examined in more detail below.

2.5.4.2 Buying Groups - The term "buying group" refers to any association of independent firms which combines the volumes of their purchases for the purpose of qualifying for or earning price concessions based on large volume transactions. This definition includes a wide variety of different organizations offering a range of services to their members.

Buying groups are prevalent in many industries. From the perspective of group members, participation in the group serves to reduce purchase costs as the group's purpose is to qualify for volume discounts or rebates which would be unattainable to the individual buyers. Due to these savings, small firms are able to be more competitive in terms of resale prices, especially in competition with their larger rivals. Buying groups are also often able to obtain more information about the price concessions and other advantages that sellers offer than the members can obtain negotiating individually.

Buying groups appeal to sellers since many of them assist in reducing marketing costs and credit risks, which would often be much higher if the seller had to deal with numerous small buyers instead. Consumers benefit from the existence of buying groups to the extent that reduced purchasing costs (resulting not only from price concessions themselves, but also from improved efficiencies on the seller's part) are passed on to consumers in the form of lower retail prices. 8

When confronted with a buying group, three characteristics especially would appear to be important indicators relevant to the seller's determination of whether the group is a true purchaser. These are:

1. the group should be a legal entity capable of acquiring property in the articles purchased;

2. the group should in fact acquire title in the articles, though it need not take possession; and

3. the group should be liable and assume responsibility for payment of the goods purchased. 

Concerning the first, the group can adopt any form it wishes so long as the group, in that form, can be held legally liable for purchases made in its name. 

Regarding the second, a buying group need not document a second transaction in which it conveys the articles to its members if this transaction can be deemed from the circumstances or by agreement with the members. Nor does the seller have to concern itself with the agreement between the group and its members so long as it is satisfied that the group has purchased the articles. 

Finally, with respect to the third characteristic, if the seller requires other purchasers to meet the financial requirements, the group should be in a position to satisfy the sellers that it has the ability to meet those requirements. For example, the seller may normally require its purchasers to be able to satisfy all or a portion of the debts incurred in its name. In these circumstances, the buying group should be able to meet this requirement either by retaining revenues from administration or membership fees and undistributed rebate payments, by agreement with its members to collect a surcharge in the event of shortfall, or by some other means. The amount of assets required to satisfy the seller in respect of the group's liability should be determined by the amount normally required by the seller of its other purchasers. Industry norms may provide an indication of what the seller would normally require.

It should be stressed that these characteristics are indicia; they are not rules or criteria that purport to definitively establish which party, the buying group or its member, is the "purchaser" for the purposes of section 50(l) (a). However, in the absence of these indicia, it may appear that the buying group is simply an artifice established to allow otherwise separate purchasers to enjoy larger rebates than those to which they are legally entitled and the Director would want to review the matter further.

For example, assume a seller grants a price concession to a buying group based on combined purchases of various members. Assume further that the seller can only take legal recourse against the individual members, and not the buying group, if purchase obligations are not met. If the seller requires its other purchasers to take liability and satisfy this liability when debts are incurred, it would appear that the seller gave a concession to the buying group knowing that it was not a "purchaser" for the purpose of section 50(l) (a). If the seller ordinarily ceases to deal with a purchaser that consistently refuses to honour purchase obligations, but continues to deal with a buying group that acts in the same manner, doubt would be cast on the validity of the seller acceptance of the group as a purchaser for the purpose of granting price concessions under section 50 (1) (a).

The seller may decide that it is prudent to require or accept a buying group member's guarantee or a third party's guarantee of the debt owed by the buying group. The Director will generally not question this decision, however, if the buying group is unable or unwilling to satisfy its liabilities when called upon to do so, an issue may be raised as to the identity of the true purchaser for the purposes of section 50 (1) (a).

2.5.4.3 Franchise Systems - In many instances, franchise systems are operated in a                    manner whereby the franchiser purchases articles directly from its suppliers; alternatively, the franchisee may make purchases on behalf of the franchiser. The franchiser will be liable for payment for the articles and may actually pay the seller directly for purchases of goods that its franchisees resell. The franchisor may even take delivery of the articles and distribute them to its franchisees. These situations are unlikely to raise issues under the price discrimination provision.

However, the franchise system's affairs may be organized so that the franchisee purchases articles on its own behalf and it is the only legal entity liable for payment for the articles purchased. This situation, while raising more questions than the alternatives raised above, should not necessarily lead to the conclusion that an offence would be committed if the seller grants the franchiser a price concession based on the calculation of the volume of the total purchases of the franchisees.

In reviewing the matter, the Director may determine that the seller has legitimately granted a concession based on the entire franchise systems purchases in light of the commitment made by the franchiser to the seller. This will likely be the case if the franchiser commits, by contract, all of its franchise to purchase from sellers designated or approved by the franchisor. 

In these circumstances, the seller may be quite justified in viewing the franchiser and not the franchisee as its true purchaser, for the purposes of section 50(l) (a). The substance of this transaction, as in the transaction where the franchisor was liable for purchases, is that the seller is dealing with a single economic unit, not several distinct units of franchisees. Accordingly, the seller may grant a price concession based on the calculation of the purchases made by all of the franchisees without likely causing further examination by the Director.

2.5.4.4 International Volume Price Concessions - The third situation which deserves special mention concerns transactions involving what are commonly called "international volume price concessions." A firm receives an international volume price concession where the seller charges a prior based on the total international volume of all purchases. Had the seller not considered the volume purchased by the international affiliates, the price charged would have been higher. A potential issue under section 50 (1) (a) is raised where competing purchasers in Canada order, take title and liability, and pay for a like quantity of the article from a Canadian seller, but one of the purchasers does not have access to international volume price concessions and, therefore, pays a higher price than its competitors.

An international volume price concession will not likely raise an issue if the parent firm contracts to purchase these articles and commits its Canadian subsidiary and other affiliates to purchase from the seller. Indeed, but for this agreement, the Canadian subsidiary may have chosen a different supplier for the same articles. In this situation, the Canadian subsidiary simply makes orders and pays for the articles pursuant to the basic agreement.

Seen in this light, it is quite reasonable for the seller to identify the multinational parent as the true "purchaser" for the purposes of section 50(l) (a). As in the franchise situation described above, the substance of this transaction from the seller's point of view is the sale to a single economic unit, not a sale to each of its diverse parts. Accordingly, the seller or its subsidiary may, in Canada, grant a price concession that accounts for the total volumes purchased by the multinational without likely offending section 50(l) (a).

 2.5.5 Competitors of a Purchaser

 Section 50(1)(a) only prohibits a seller from knowingly discriminating against "competitors" of a purchaser of articles from it. If a seller has granted a price concession to one customer that is not available to another purchaser of like quality and quantity, it is then necessary to determine whether these customers compete in the same market.

The primary concern motivating the enactment of the price discrimination legislation was the adverse effect that price disadvantages might have on the competition among purchasers in the resale of the articles affected. Accordingly, it is not competition in the purchase but competition in the downstream market of sale which is of relevance. Since the language of the provision does not distinguish between articles purchased for resale or articles purchased as an input of production, both types of sales are considered by the Director under the section.

The Director's assessment essentially attempts to determine whether or not the alleged victim(s) of the purported price discrimination are rivals for the custom of the same buyers pursued by the allegedly favoured firm. Whether or not firms are competitors is essentially a question of fact which the Director attempts to assess by examining the market circumstances in existence at the time of the disputed transaction(s).

This exercise will involve identification of the relevant product markets and geographic markets in which the purchasers operate. Obviously, if the purchasers are not in the same geographic and product markets, they would not be considered competitors.

The Director is guided by the methodology of defining relevant markets and competitors described in the Merger Enforcement Guidelines.9 Essentially this involves a measure of how one firm's pricing policy may be affected by the behaviour of other firms. 

What this means for the seller vis-à-vis the price discrimination provision is that those customers that set their prices with close regard to the pricing policies of other customers are likely "competitors" and should be accorded equal pricing treatment, if all the other elements of the section are satisfied.

In practice this may be revealed to the seller in the course of doing business with its customers. The seller will often become aware of customers views, strategies and behaviour with respect to the market in which they operate and who they consider to be their direct competitors. For example, the seller may know which of its customers pays close attention to each others advertised prices. Alternatively, the seller may be approached by a customer seeking a price concession to enable it to better compete with another of the seller's customers. Both of these situations should give the seller an insight as to those purchasers that it should consider competitors.

Where a seller may be in some doubt about the "competitor" status of one or more customers, there is nothing which would preclude the seller from making inquiries of the customers sufficient to resolve the doubt. 

A seller who could not reasonably have been expected to know that particular customers were competitors, and who accordingly failed to deal with them similarly would not face further review by the Director because the "knowledge" requirement of the section would not have been met. However, a sellers willful blindness will not sufficient to escape the "knowledge" requirement.10

Finally, since individual consumers do not normally compete in the business of reselling or processing the articles, sales to these consumers are not affected by the price discrimination provision.

Similarly, sales to non-profit organizations such as educational and charitable institutions are not ordinarily subject to the provision. For the same reason, sales to federal, provincial and municipal governments are ordinarily not covered by the provision. On the other hand, sales to nonprofit organizations, Crown corporations or public utilities engaged in actual or potential competition with other enterprises are subject to section 50(l)(a). 

2.5.6 Relevant "Time"

The Directors examination will focus on determining what price concessions are "available"' to competitors "at the time the articles are sold" to the allegedly favoured "purchaser."

In the case of straightforward single-transaction sales, the issue of "time" is not                   complicated. However, not all sales are of this type. Some may involve, for example, complex purchase and sale agreements providing for the prices which will apply over an extended period, perhaps determined by the application of some agreed upon formula or schedule.

Suppose, for example, that two parties agree to the sale of an article in year 1, with an option to purchase a minimum volume in year 2 at the year 1 price. If in year 2 the seller raises its prices generally, but in conformity with the above agreement continues to make sales in year 2 to one customer at the year 1 price, competitors may argue that they are being discriminated against in terms of purchases made in year 2.

In this example, the Director would consider that the relevant "time" for purposes of comparison with the year 2 prices being paid by the competitors was the "time" at which the sale agreement had been entered into in year 1. As long as the competitors also had "available" to them the same option of entering into a similar forward reaching agreement for articles of like quality and quantity, an issue would not be raised. It would not be considered relevant in the above circumstances to compare only the prices being paid by all parties in year 2. 

Sellers are, after all, not restricted from changing their prices (either upward or downward) over time. Section 50(1)(a) should not be used to extract from sellers prices which are no longer generally available because of changed market circumstances.

It is difficult to formulate one rule with respect to the determination of the relevant "time" to cover all conceivable marketing circumstances. In some cases, the relevant time may be the time when all of the elements of the definition of a "sale" – offer and acceptance, transfer of title and consideration, were completed. In others, such as the example discussed above, determination of the relevant time may involve looking beyond particular individual transactions to discover the "time" at which the pricing which governs those transactions was agreed upon between the parties.

2.5.7 Directly or Indirectly

Section 50(1)(a) is all-encompassing with respect to the means of discrimination. Simply put, the seller cannot do by indirect means that which would be impermissible if done directly. For example, assume competing purchasers X and Y buy like quantities of the same article from a seller and each is entitled to the same volume price concession under section 50(1)(a). 

However, the seller incorporates a separate company whose sole purpose is to sell this article and grant concessions to X that are larger than the concessions available to Y. While it perhaps cannot be said that the seller has, in this case, discriminated directly against a competitor of a purchaser of articles from it, it would appear that it has discriminated indirectly against Y.

2.5.8 Like Quality and Quantity

The term "like" does not mean "identical". It is a relative term to be given the meaning "similar" or "not dissimilar". Only sales of articles of "like quality and quantity" are subject to the price discrimination provision. Sales which do not involve articles of "like quality and quantity" may take place at different prices, involving the granting of different price concessions or other advantages, without contravening section 50(1)(a).

2.5.8.1 Like Quality - In determining whether or not articles are of "like quality" several attributes may be considered by the Director. The physical or chemical composition of the articles, their functional or performance characteristics, and their physical appearance may all be relevant factors. In addition, the concept of fungibility may serve as a useful test. If two articles command similar retail prices at the same time this would be a suggestion as to their likeness. Dissimilar prices would suggest that buyers believe the products are not of "like quality." 

The determination of "like quality" is not ordinarily a vexing issue in price discrimination matters. Most matters, in fact, deal with the prices paid by competitors purchasing identical articles.

However, like quality can be a contentious issue when the seller's offerings include articles which are, to some extent, deliberately differentiated for any number of reasons. The seller's offerings may include articles which differ only in physical appearance (e.g. they may be offered in a variety of colours, or exhibit other cosmetic-only differences). They may differ somewhat functionally, as is often the case with a wide assortment of consumer electronics products. Finally, they may be somewhat differentiated by virtue of labelling or trademarks.

In the Director's view, a trademark or label alone may be sufficient to distinguish otherwise similar articles from one another for the purposes of the price discrimination provision. In general, a trademark or label or other attribute which causes purchasers to perceive a difference significant enough to be reflected in the price they are willing to pay for the article, suggests to the Director that the article so differentiated should not be considered to be of "like quality" when compared with physically identical articles lacking the trademark or other differentiating feature. Two examples will illustrate how this test applies.

Assume that a supplier manufactures identical articles sold to retailers under a brand name or label of the supplier's choice, and a brand of the retailer's choice. Assume further that the supplier engages in heavy local and national advertising to promote its own brand, successfully cultivating a consumer preference for it, and that the advertising is successful to the extent that both the retailer and consumers ordinarily pay a different price for it than they pay for the retailer's private brand. In this situation, the brand differentiation will generally be sufficient to cause the Director to conclude that the articles are not of "like quality".

In the second example, assume that a supplier sells articles to well-informed commercial enterprises for their own consumption. If different labels were to be affixed to the containers, it would likely not matter to these customers, who would normally be aware that the articles are functionally and in every other way identical. In this case, given that the purchasers do not indicate a purchasing preference based on label differentiation, the Director would conclude that the articles were of "like quality".

2.5.8.2 Like Quantity - It is difficult to provide a numerical rule of thumb as to "like quantity" that will apply to all industries. In order to determine whether one quantity is "like" another, the Director will generally consider industry practices in pricing the articles.

Volume rebate plans have already been discussed in part 2.5.3.3. Such plans may, in some circumstances, prompt an issue under the Act relative to what is considered "like quantity."

The chief area of concern is with respect to multi-line sellers of article, who may wish to aggregate purchasers' volumes of different articles for the purpose of calculating volume rebates. Such sellers may have a variety of customers, including some who purchase all or most of the articles offered by the seller, and some who purchase only one, or a few of them.

No issue is raised by the seller aggregating different categories of articles as long as the related volume rebates are available to competing purchasers.

The purchaser who may pick and choose among the articles, when all are available for purchase from the supplier, should not, in the Directors view, be able to complain successfully about the larger rebates earned by competitors who take full advantage of the supplier's broad offering. If the same rebate scheme was available to all buyers, failure to take advantage of what was on the table should not afford sufficient grounds for complaint.11

2.5.9 Knowledge

To commit an offence under the price discrimination provision, a seller must participate in a sale that discriminates "to his knowledge". This amounts to a requirement that, at the moment of the sale, the seller have "knowledge" with respect to each and every one of the factors which, taken together, constitute a discriminatory sale under section 50(1)(a).

Such "knowledge" may be demonstrated by the Director by resort to direct evidence, or it may be inferred from all of the circumstances surrounding the case.

The concept of willful blindness prevents a seller from avoiding liability by deliberately remaining ignorant. Willful blindness arises where a person who has become aware of the need for some inquiry declines to make the inquiry because he does not wish to know the facts. The person who deliberately fails to enquire while knowing there reason for enquiry is the legal equivalent of knowledge. An example of a situation where the doctrine of wilful blindness applies may occur when a seller arbitrarily categorizes its purchasers into broad classifications and grants rebates based upon forecast purchase volumes without adjusting for actual volumes purchased. Negligence may be mitigating factors in some situations, but a question may be raised where the seller is aware of the danger that its conduct could bring about a result prohibited by section 50(1)(a), and still deliberately persists in omitting to make the necessary inquiries.

An example will suffice to illustrate how the "knowledge" requirement is assessed by the Director. Suppose that a seller has two customers, one operating a retail establishment in Montreal and the other operating a similar establishment in Toronto. Based on all of the information available to the seller, these customers are not in competition with one another in any way.

Although they purchase articles of like quality and quantity, the seller price differentiates between them, as the law permits it to do.

Unknown to the seller, the Montreal retailer, who is paying the higher prices, opens a store in Toronto, shipping stock from its Montreal location to its new Toronto outlet. Now the two retailers are competing purchasers but the seller does not realize that their relationship has changed. The seller continues to price differentiate between them on the usual basis.

A complaint brought to the Director at this point by the Montreal retailer would fail on the grounds that the seller clearly had no "knowledge" that discrimination occurred between competing purchasers.

If, on the other hand, the Montreal retailer had, at the outset, advised the seller about the opening of the Toronto outlet and the price differentiation had persisted, the Director would be forced to conclude that the seller had possession of all of the information required to recognize that the purchasers were now competing, and that the seller had not discharged the obligation to adjust its pricing behaviour accordingly.

 Suppliers who make no attempt to identify those customers who may be competing purchasers run the risk that their price concession plans may ultimately offend against the section.

2.6 A Practice of Discriminating - Section 50(2) 

The word "practice" is not defined in the Competition Act although it is found in other sections of the Act: sections 45, 61, 76, 77, 79 and 81. For the purposes of section 50(2), it is the Director's view that a "practice" refers to a systematic pattern of behaviour as distinct from isolated acts or reactions to competitive market changes. "Practice" certainly contemplates more than the adoption of a temporary expedient designed to win a new account, enter a new market or match a competitor's pricing initiatives.

The number of repeated incidents or the length of time required to constitute a practice may vary depending on the nature of the article and the market concerned. Generally, the longer the seller charges different prices to two competing purchasers of like quality and quantity and the more often this occurs, the more likely it is that a sale is part of a practice of discriminating. However, in considering whether or not a given sale is part of a practice for the purposes of this section, the Director will consider not only the frequency but also the duration, consistency and purpose of the pricing behaviour.

Temporary allowances to subsidize customers in meeting competitors' prices during a price war will generally not constitute a practice of discriminating. Occasional selective price concessions or the granting of free goods for events such as store openings, clearance or anniversary sales or similar one-time offers would not likely be viewed as part of a practice of discriminating. Similarly, advancing more generous credit terms to attract a new account would not normally constitute a practice.

2.7 The Co-operative Exception Section 50(3)

"Paragraph (1)(a) shall not be construed to prohibit a cooperative association, credit union, caisse populaire or cooperative credit society from returning to its members, suppliers or customers the whole or any part of the net surplus made in its operations in proportion to the acquisition or supply of articles from or to its members, suppliers or customers."

In the view of the Director, the exception provided by subsection 50(3) is restricted to the associations listed in the subsection. It should be noted that the subsection refers to "members" rather than shareholders and to "associations" rather than corporations. It is evident that the subsection does not exempt all conduct engaged in by these associations from the price discrimination provision.

APPENDIX 1

Other Relevant Sections

Other sections of the Competition Act may be relevant to fact situations raising issues of price discrimination.

Section 50(1)(b) (regional price predation) prohibits business persons from engaging in the policy of selling products in any area of Canada at prices lower than those charged elsewhere in Canada with the effect, tendency or design of substantially lessening competition or eliminating a competitor. Sellers may choose to reduce prices by granting price concessions such as discounts, allowances or rebates. Such price differences do not raise issues under section 50(1)(a), however, unless the purchasers compete in the same market.

Section 50(1)(c) (predatory pricing) prohibits business persons from engaging in a policy of selling products at prices unreasonably low, having the effect or tendency of substantially lessening competition or eliminating a competitor, or designed to have that effect. Price concessions or other advantages that reduce the selling price below the supplier's cost may give rise to concerns under this provision in certain circumstances. The Director's Predatory Pricing Enforcement Guidelines provides information on how allegations of predatory pricing are examined by the Director.

Section 51 (disproportionate promotional allowances) applies to certain price                         concessions offered or granted for advertising or display purposes. These                         concessions must also be collateral to a sale or sales of products. Allowances                         applied directly to the selling price, for example in the form of reductions appearing on the face of the invoice, are excluded from the definition in subsection 51(1). Section 51(3)(c) establishes rules of proportionality that differ significantly from the provisions of section 50. 

Section 51 provides as follows:

(1) In this section, "allowance" means any discount, rebate, price concession or other advantage that is or purports to be offered or granted for advertising or display purposes and is collateral to a sale or sales of products but is not applied directly to the selling price.

(2) Every one engaged in a business who is a party or privy to the granting of an allowance to any purchaser that is not offered on proportionate terms to other purchasers in competition with the first-mentioned purchaser, which other purchasers are in this section called "competing purchasers", is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.

(3) For the purposes of this section, an allowance is offered on proportionate terms only if

(a) the allowance offered to a purchaser is in approximately the                     same proportion to the value of sales to him as the allowance                              offered to each competing purchaser is to the total value of                              sales to that competing purchaser;

(b) in any case where advertising or other expenditures or                              services are exacted in return therefor, the cost thereof required                              to be incurred by a purchaser is in approximately the same                              proportion to the value of sales to him as the cost of the                              advertising or other expenditures or services required to be                              incurred by each competing purchaser is to the total value of                              sales to that competing purchaser; and

(c) in any case where services are exacted in return therefor,                              the requirements thereof have regard to the kinds of services                              that competing purchasers at the same or different levels of                              distribution are ordinarily able to perform or cause to be                              performed.

The Director will first examine price concessions relating to advertising and display purposes pursuant to section 51, not section 50(1)(a). Section 51 was first enacted in 1960 to cure a perceived deficiency in the price discrimination provision. However, allowances that do not meet the definition provided for advertising and display allowances in section 51 may be reviewed pursuant to section 50(1)(a).

Section 61(1)(b) prohibits discrimination in the context of price maintenance. For                         example, questions would be raised if a seller does not directly refuse supply to a                         discounting distributor, but instead charges the distributor a higher price than the price charged to other distributors with a view to discouraging the discounter from ordering products.

In the Director's view, consignment arrangements do not give rise to a "sale" under section 50(1)(a). However consignment sales may be subject to review by the Competition Tribunal. Section 76 provides that the Tribunal may order the seller who ordinarily sells the product for resale to cease carrying on the practice of consignment selling where it is found that the practice has been introduced by the seller for the purpose of discriminating between consignees or between dealers and consignees, or for the purpose of controlling resale prices.

Section 75 (refusal to deal) may be called into play if a seller effectively refuses to deal with a customer able to qualify for price concessions.

Section 77 concerning exclusive dealing, tied selling and market restriction, applies to price discrimination in that the definitions of those practices include offers of price concessions. Under these definitions, the section applies to practices of offering price concessions or extracting penalties on the condition that the purchaser buy products only from the seller or the seller's nominee, that the purchaser buy more than one product from the seller or that the purchaser deal only in restricted areas or in other ways as defined by section 77. In these cases, questions are raised only if the practice is likely to have exclusionary effects in the market such that competition is or is likely to be lessened substantially.

Section 79 (abuse of dominant position) applies to a practice of price discrimination in respect of an article or a service that is engaged in by a dominant seller and has the effect of substantially lessening competition in a market. If a seller in a dominant position engages in price discrimination for the purpose of impeding or preventing the entry of a competitor or potential competitor, with the effect that competition is or is likely to be substantially lessened, then the Director will review this practice under section 79 as well as section 50(1)(a). The Director would also consider proceeding                         under section 79 in situations where a buying group substantially or completely                         controls a class of business and uses this position to coerce discriminatory price concessions from suppliers, with the result that competition is or is likely to be lessened substantially. 

Section 36 of the Competition Act provides for private actions. In 1989, the Supreme Court of Canada upheld the constitutional validity of this provision. Individuals or corporations may wish to explore this avenue of redress if they are of the view that damage has been suffered as a result of conduct contrary to the criminal provisions of the Act including section 50(1)(a). The Director would appreciate being informed of any such actions. 

Footnotes

1 Commodore Business Machines Ltd. v Canada (Director of Investigation and Research) (1988), 27 O.A.C. 310, 63 O.R. (2d) 737, 50 D.L.R. (4th) 559, 41 C.C.C. (3d) 232, 21 C.P.R. (3d) 396, 36 C.R.R. 147; R. v. Simmons Limited, Ont. Prov. Ct. (Criminal Division), October 15, 1984, Richards P.C.J. (unreported); R. v. Neptune Meters Ltd., Ont. Dist. Ct., June 2,1986, Borins D.C.J. (unreported); reasons for commital are found in R. v. Neptune Meters Ltd., Ont. Prov. Ct. (Criminal Division), June 23, 1983, Hashborn P.C.J. (unreported).

2 Situations where different prices to customers appear to lessen competition to a certain degree could be examined under a number of different provisions of the Act, as explained in Appendix 1. 

3 That does not mean that section 50(1)(a) will be invoked to remedy refusal to supply situations. Other provisions of the Competition Act, such as section 75, are designed to deal with refusals to supply, in given circumstances.

4 Note that the Competition Tribunal may order that a seller discontinue the practice of consignment selling under section 76 of the Competition Act where it finds that the practice has been introduced for the purpose of price discriminating.

5 See part 2.5.5 for the more general point that since consumers (individuals) do not normally compete in the business of reselling or processing articles for resale, sales to consumers are not affected by the price discrimination provision.

6 See also how the meaning of "like quantity" impacts on volume discount schedules, discussed in part 2.5.8.2, below.

7 Note that section 77 of the Act permits the Competition Tribunal to make an order prohibiting the practice of granting price concessions to induce exclusive dealing if certain requirements are met, including the requirement that the practice lessens or is likely to lessen competition substantially

8 Care should be taken, however, to ensure that members of a buying group do not use the group as a forum for agreeing on resale prices, output restraints, market allocation or similar agreements in a manner that would violate section 45, the conspiracy provision, of the Competition Act.

9 See the Director's Merger Enforcement Guidelines, part 3, "Market Definition" pp. 7- 18. 

10 Willful blindness is discussed in part 2.5.9.

11 A concession which induces customers to acquire other products from the supplier may raise issues under the "tied selling" provision in section 77 of the Act.
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Preface

Competition delivers many benefits to consumers, including competitive prices and product choices. Low prices are usually a good indication that competition is healthy and active in the marketplace. While competitive prices and low pricing are beneficial to consumers generally, certain pricing behaviour can be designed to frustrate and interfere with the process of competition in the longer term. This type of undesirable pricing behaviour may have short-term benefits for the consumer but will ultimately lead to higher prices or other anti-competitive effects. These guidelines address paragraphs 50(1)(b) and 50(1)(c) of the Competition Act (the "Act") which set out criminal offences of geographic price                  discrimination and selling products at prices unreasonably low. 

The Competition Bureau (the "Bureau") first published its Predatory Pricing Enforcement Guidelines in 1992 to clarify its enforcement policy and to ensure that the public understood when low pricing might result in an investigation under the Competition Act (the "Act"). Those guidelines, which addressed only paragraph 50(1)(c), evaluated predatory pricing using a two-stage approach. The first stage evaluated an alleged predator's ability to exercise market power and recoup losses incurred as a result of a policy of predatory pricing. The second stage involved an assessment of whether the prices in question were                  below average variable cost, otherwise known as the Areeda and Turner test. However, since that time, there have been changes in the economy as well as developments in economic thinking concerning low-pricing behaviour. For this reason, the original guidelines have been updated to reflect a modern perspective on low-pricing issues. These guidelines have adopted three principal changes.

First, the ability to recoup losses will no longer be considered as the primary screening criterion. Rather, it is properly considered as one of many factors for determining whether or not unreasonably low anti-competitive pricing policies have been adopted. However, the Bureau is of the view that, while an ability to recoup losses can be an indicator of a policy of unreasonably low pricing, it is not an element necessary to be proven under paragraphs 50(1)(b) and 50(1)(c). 

                   Secondly, in carrying out the cost-revenue analysis to determine below-cost selling, the Bureau will use ‘avoidable cost' as opposed to average variable cost and average total cost used in the previous guidelines. It is now recognized that average variable cost is not appropriate for the analysis of a firm producing multiple products. Accordingly, avoidable cost is the appropriate standard which will be used in the Bureau's analysis addressing both                  single-product and multi-product firms. 

                   Finally, the Bureau has included a new section in these guidelines dealing specifically with unreasonably low pricing resulting from market expansion.

                   The Bureau is always aware of business realities. In today's fast paced, global economy, markets are constantly changing, demanding flexible and innovative responses to competitive challenges. Transparency and certainty of enforcement efforts are essential in this context. These Guidelines explain how the Bureau enforces these provisions of the Act, with the aim of deterring anti-competitive behaviour and, at the same time, avoiding a chilling effect on normal and healthy price competition.

                   Konrad von Finckenstein, Q.C.

                   Commissioner of Competition

Interpretation 

                   These Guidelines supersede all previous statements of the Commissioner of Competition (the "Commissioner") or other officials of the Competition Bureau. 

                   The Guidelines explain the general approach of the Commissioner and the Bureau to the administration and enforcement of the legislation. They are not intended to restate the law or to constitute a binding statement on how the Commissioner will exercise his discretion in a particular situation. Consequently, they should not replace the advice of legal counsel. Enforcement decisions of the Commissioner or the Attorney General of Canada, and the ultimate resolution of issues, depend on the surrounding circumstances. Guidance regarding a specific situation may be requested from the Bureau through its Program of                    Advisory Opinions. These guidelines and advisory opinions are also not intended to bind or affect in any way the discretion of the Attorney General in the prosecution of matters under the Act. Final interpretation of the law is the responsibility of the courts.

How to Contact the Competition Bureau

                   These Guidelines and other publications of the Bureau are available on the Internet at the Bureau's Web site address. To obtain general information, make a complaint under the provisions of the legislation, or request an advisory opinion, please contact the Bureau by any one of the means listed below:

Information Centre

Competition Bureau

Industry Canada

50 Victoria Street

Hull QC K1A 0C9

Tel.: (819) 997-4282

Toll-free: 1-800-348-5358

TDD (for the hearing impaired): 1-800-642-3844

Fax: (819) 997-0324

Fax-on-demand: (819) 997-2869

Web site: www.competition.ic.gc.ca

E-mail: compbureau@ic.gc.ca
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Part 1: Introduction

The purpose of the Competition Act is to maintain and encourage competition to achieve important economic objectives. These include providing consumers with competitive prices and product choices as well as ensuring that small and medium-sized enterprises have a fair opportunity to participate in the Canadian economy.

Vigorous price competition is a hallmark of competitive markets. In most cases, lower prices are driven by competitive market forces, and consumers benefit from the rivalry among the firms in that market. Given the objectives of the Act, it might seem a bit puzzling that there should be any concern about unreasonably low prices. However, while the Act encourages vigorous price competition, it also ensures that marketplace transactions are conducted on the basis of fair, competitive rivalry rather than through anti-competitive                    behaviour. Unreasonably low pricing is one example of such behaviour. It means involvement in a policy of selling below cost in order to deter entry into a market, or to force competitors out of a market. While consumers may benefit from the resulting low prices for a brief period, they can be harmed in the long-run if the low pricing leads to diminished competition and, ultimately, higher prices or reduced levels of service, product quality or innovation.

                   Distinguishing between low prices resulting from illegal behaviour and those stemming from legitimate competitive rivalry can be difficult. The Bureau exercises caution when considering enforcement action against alleged unreasonably low pricing behaviour in order not to inhibit beneficial price competition. 

The Guidelines that follow are organized into five parts:

                        Part 2 describes the geographic price discrimination and unreasonably low pricing provisions of the Competition Act (paragraphs 50(1)(b) and 50(1)(c)). 

                        Part 3 provides an overview of how the Bureau administers and enforces the Act. In particular, it focuses on how the Bureau screens cases of alleged unreasonably low pricing in such a way that its resources are directed to those most likely to harm the competitive process. 

                        Part 4 explains how the Bureau interprets the specific elements that must be proved in order to establish a violation of paragraphs 50(1)(b) and 50(1)(c). 

                        Part 5 explains how the Bureau views low pricing resulting from market expansion of a well established firm into a new market. 

                        Part 6 describes the different enforcement outcomes that could result from allegations of unreasonably low pricing. 
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Part 2: Relevant Provisions

                   The Competition Act contains both criminal and civil provisions. Criminal offences are prosecuted before criminal courts, and offenders can face substantial fines and even imprisonment. Civil matters are adjudicated by the Competition Tribunal which has powers to issue injunctive and remedial orders with respect of mergers and anti-competitive practices which are likely to prevent or lessen competition substantially.

                   Though anti-competitive low pricing is covered by several provisions of the Act, it is most commonly addressed under paragraphs 50(1)(b) and 50(1)(c), which are criminal provisions, and sections 78 and 79, the civil abuse of dominance provisions. The Bureau's approach to the administration and enforcement of sections 78 and 79 is described in its Enforcement                 Guidelines on the Abuse of Dominance Provisions.

                   The following section summarizes the elements of paragraphs 50(1)(b) and 50(1)(c). A more detailed discussion can be found in Part 4 of these Guidelines.

                   Paragraphs 50(1)(b) and 50(1)(c)

                   Paragraphs 50(1)(b) and 50(1)(c) state:

                        Everyone engaged in a business who ...

                        (b) engages in a policy of selling products in any area of Canada at prices lower than those exacted by him elsewhere in Canada, having the effect or                         tendency of substantially lessening competition or eliminating a competitor in                         that part of Canada, or designed to have that effect, or

                        (c) engages in a policy of selling products at prices unreasonably low, having the effect or tendency of substantially lessening competition or eliminating a competitor, or designed to have that effect,

                        is guilty of an indictable offence and liable to imprisonment for a term not exceeding two years.

                   Paragraphs 50(1)(b) and 50(1)(c) require the following minimum elements that must be proved beyond a reasonable doubt for an offence to occur:

                        1. the firm or person against whom allegations are made must be engaged in a business;

                        2. the low pricing must be part of a "policy of selling products"; and

                        3. the policy must have at least one of the following effects or designs:

                             the effect or tendency of substantially lessening competition; 

                             the effect or tendency of eliminating a competitor; 

                             be designed to substantially lessen competition; or 

                             be designed to eliminate a competitor. 

                   The two provisions differ from each other in the following respects:

                        4. 50(1)(b) requires proof of a policy of selling products at prices that are lower in one area of Canada compared to another (prices exacted lower than elsewhere in Canada);

                        5. 50(1)(c) requires proof of a policy of selling products at prices that are unreasonably low.
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 Part 3: Enforcement Considerations

                   In administering and enforcing the Competition Act, the Bureau's key objective is to safeguard the process of competition. In cases involving paragraphs 50(1)(b) and 50(1)(c), the Bureau applies the Act in a manner that maintains and promotes healthy, vigorous price competition, while deterring anti-competitive conduct. Identifying truly harmful low-pricing                 behaviour requires that a delicate balance must be struck; otherwise, anti-competitive activity might go unchecked, or legitimate price competition might be inhibited.

                   Typical complaints received by the Bureau regarding low pricing allege a competitor's excessively low prices threaten to drive the complainant's firm (and possibly others) from the market. Complainants usually ask the Bureau to explain the steps involved in an investigation and to determine whether the low-pricing activity of their competitor warrants the Bureau taking enforcement action. Complainants then provide the Bureau with the relevant information supporting the allegations, including information on prices, the                  magnitude and duration of price reductions and costs. The Bureau considers the quality and quantity of the evidence provided, as well as the likelihood that continued investigation would uncover further evidence. The Bureau also prioritizes its cases in order to make effective and efficient use of its financial and human resources.

1. Thresholds for Examination

                        When the complaint involves alleged low-pricing behaviour, the Bureau first makes an initial assessment to confirm that the alleged behaviour is not legitimate price competition, and also to ensure that the Bureau pursues                        enforcement actions where unreasonably low pricing is likely to harm the                        competitive process. For example, complaints regarding low pricing                     sometimes reveal upon examination that the competitor was selling at prices                       above their costs. The courts have concluded that selling at prices which are                        above costs can never be unreasonable and does not offend paragraphs                        50(1)(b) and 50(1)(c). 

                        If prices appear to be below cost, the Bureau then defines the relevant market both geographically and in terms of products. This procedure assists the Bureau in determining the field in which firms are competing, the extent of that competition, and the effects on competition and competitors of the behaviour proscribed under the Act. Defining a relevant market is not an end in itself, but is part of a framework of analysis that is used to determine the competitive effects of alleged anti-competitive behaviour.

                        Defining a relevant market involves a variety of considerations. For one, it is necessary to determine, from both the demand and the supply side, how           easily products can be substituted. Substitutes are considered to be in the                   same market. The Bureau looks at the functional characteristics of products,                    including their physical and technical characteristics, and their end use. The                    views, strategies and behaviour of sellers and buyers are important as well,            especially in terms of how they respond to changes in the relative prices of                   products. Transportation costs and shipment patterns can also help to define                      the geographic dimensions of the market. 

                        Once the relevant market has been defined, the Bureau assesses the likelihood that the behaviour will harm competition, and therefore consumers                       and businesses. The following considerations are taken into account:

                             A low-pricing incumbent firm with an existing market share of less than 35% is considered to be less likely to engage in low-pricing behaviour                            harmful to competition. In order not to discourage legitimate price                     competition, the Bureau will not examine further the alleged low pricing                            by the incumbent firm unless their market share is considerably                             greater than their rivals. 

                             If the low-pricing firm has a market share of more than 35% but barriers to entry into the market are low, the Bureau will also conclude that the                          low-pricing conduct is more likely to be of the kind that benefits the                         economy, consumers and businesses. Consequently, no further                        examination is performed. In cases where the low-pricing incumbent firm has a market share of more than 35%, or if its market share is considerably greater than its rivals, and barriers to entry are significant, the Bureau will continue to                           examine whether the elements of paragraphs 50(1)(b) or 50(1)(c) have                              been violated. 

2. Preliminary Examination 

                        If the thresholds described above are met, the Bureau continues with a preliminary examination of the lawfulness of this behaviour, based on the      elements of unreasonably low pricing described in Part 4 of these Guidelines.                       The Bureau pays particular attention to the duration, frequency, depth, and                     pattern of the low-pricing behaviour. The Bureau also examines any price-cost                       information that might be available, although it recognizes that information                         about the low-pricing firm's costs might be limited at this early stage of the                        process. Where the low-pricing firm is a well established firm expanding into a                         new market, the Bureau also seeks to determine whether the firm's low                        pricing represents a temporary introductory price promotion or another                         legitimate business low-pricing objective such as selling off perishable                         inventory.

3. Formal Inquiry 

                        At the conclusion of the preliminary examination, the Bureau will recommend whether or not there is reason to believe that an offence has been, or is likely to be, committed, and the Commissioner may decide to commence a formal inquiry under the Act to determine all relevant facts. The decision to       commence a formal inquiry is based on whether the low-pricing activity meets        the required elements of the Act.

                        Once a formal inquiry is underway, the Bureau can make use of                 court-authorized formal powers to gather further evidence about matters under                         investigation. These powers can include orders for oral examination of                         witnesses under oath, written returns of information and/or the production of records as well as orders for search-and-seizure.

                        At the conclusion of the inquiry, the Bureau will decide how the case should be resolved. The range of resolutions available is described in the Bureau's Conformity Continuum Information Bulletin.

4. Option of Proceeding under Section 79 

                        The Bureau may also address unreasonably low pricing under section 79, the abuse of dominance provision of the Competition Act. This is a non-criminal (or "civil") provision that seeks to address abusive behaviour by a firm or firms dominant in the marketplace that engage in a practice of anti-competitive acts which are likely to prevent or lessen competition substantially. Section 79 authorizes the Commissioner to apply to the Competition Tribunal, a specialized body composed of judges and lay members, for remedies that are reasonable and necessary to overcome the anti-competitive effects of activity which meets the elements of section 79.1 The application of section 79 to unreasonably low pricing is addressed more specifically in section 4.3 of the Bureau's Enforcement Guidelines on the Abuse of Dominance Provisions.

                        The Bureau will pursue allegations of unreasonably low pricing under section 79 when there is a dominant player, or a dominant group of firms, in the market. To determine the presence of dominance, the Bureau examines market shares and barriers to entry and assesses whether the players in question substantially or completely control the class or species of business. 

                        When the prerequisite elements have been met and pricing conduct falls within the scope of both paragraph 50(1)(c) and section 79 of the Competition Act, the particular facts of each case dictate which provision the Bureau should employ to remedy the situation.

                        If a firm has a history of non-compliance with the Act or the nature of the conduct is egregious, a referral to the Attorney General with a                     recommendation of prosecution under section 50 with its consequent punitive remedies is appropriate.

                        The Bureau usually will proceed with an abuse of dominance inquiry when the provisions of section 79 are established and there is also an element of unreasonably low pricing as part of a broader pattern of anti-competitive acts. Finally, when evaluating whether to undertake civil or criminal proceedings, the Bureau weighs the effectiveness of remedies available to the Competition Tribunal under section 79 against the criminal sanctions available under section 50.

5. Alternative Case Resolution

                        In appropriate cases, the Bureau attempts to resolve the matter through alternative case resolution, thereby avoiding a full inquiry or judicial proceedings. This reduces uncertainty, saves time and avoids lengthy court actions. Written undertakings (a commitment to do or not to do something) may eliminate the need for further Bureau action. The Bureau may accept an undertaking if it remedies the effects of anti-competitive activity. Some matters can be settled simply by having the Bureau contact the company involved to explain the law.
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Part 4: Elements of Unreasonably Low Pricing

                   If the thresholds for examination described in Part 3 have been met, the Bureau will then analyze the evidence to determine if the elements of the offence are met. This part provides guidance on how the Bureau interprets the specific elements that must be proved under paragraphs 50(1)(b) and 50(1)(c).

                   It is important to note that one particular factor can have a bearing on several elements of an offence. For example, the conduct of a firm, or the impact of its anti-competitive conduct, can be used as evidence both of the firm's capacity to exercise market power, and of underlying policy of selling at unreasonably low prices. Likewise, a factor can relate to elements described both in paragraph 50(1)(b) and in 50(1)(c). The Bureau examines all these elements with the knowledge that pricing decisions are made in the context of a complex and dynamic marketplace. It is important to note that each of the three elements must be proved in order to successfully establish an offence. 

                   Once again the elements of paragraphs 50(1)(b) and 50(1)(c) are:

                        1. the firm or person against whom allegations are made must be engaged in a business;

                        2. the low pricing must be part of a "policy of selling products"; and

                        3. the policy must have one of the following effects or designs:

                             the effect or tendency of substantially lessening competition; 

                             the effect or tendency of eliminating a competitor; 

                             be designed to substantially lessen competition; or 

                             be designed to eliminate a competitor. 

                   Again, the two praragraphs differ from each other in the following respects:

                        4. 50(1)(b) requires proof of a policy of selling products at prices lower in one area of Canada than in another;

                        5. 50(1)(c) requires proof of a policy of selling products at unreasonably low prices.

                   
,1. Engaged in a Business (Paragraphs 50(1)(b) and 50(1)(c)) 

                        The unreasonably low pricing provisions apply to persons "engaged in business". Subsection 2(1) of the Act defines "business" as including the following:

(a) manufacturing, producing, transporting, acquiring, supplying, storing and otherwise dealing in articles; and 

(b) acquiring, supplying and otherwise dealing in services. 

It also includes the raising of funds for charitable or other non-profit purposes. 

2. Policy of Selling Products (Paragraphs 50(1)(b) and 50(1)(c)) 

                        Paragraphs 50(1)(b) and 50(1)(c) state that low pricing must be part of a "policy of selling products". Under section 2 of the Act, a product is defined as either an article or a service.

                        As part of its deliberations, the Bureau considers whether the selling activity of the firm in question is a legitimate short-term competitive tactic, or whether it is sufficiently long term or repetitive to be considered a pricing strategy. In R. v. The Producers Dairy Limited, the Ontario Court of Appeal interpreted "policy" as meaning more than the adoption of a temporary measure to counteract an aggressive, competitive move aimed directly at an important customer of the low-pricing firm. It found that the low pricing in question, which lasted two days, did not constitute a policy.2 In R. v. Hoffmann-La Roche, the Ontario Court of Appeal stated that sales made on a one-time basis are unlikely to constitute a policy. Rather, the selling needed to be ongoing or repeated. In the latter case, the Court found that products "given away" at no charge for a six-month period constituted a policy of selling.3

                        When determining whether low pricing constitutes a policy, the Bureau considers the surrounding circumstances. In Hoffman-La Roche, the Court found that any course of pricing action as a "policy of selling", it must be established that it was planned and deliberate conduct by responsible employees of the company. For example, evidence that a program is aimed at eliminating a competitor through below-cost pricing can indicate that the pricing is part of a planned course of action.

                        A particular price which applies to one, or relatively few, market transactions is unlikely by itself to constitute an unreasonably low pricing policy. Similarly, prices which may have applied generally in the market for only a brief period of time are unlikely to represent the sort of "policy of selling" contemplated in paragraphs 50(1)(b) and 50(1)(c) of the Act. On the other hand, in markets where the bulk of purchasing is done over a short period of time, such as seasonal markets and those where infrequent large tender calls constitute a significant portion of market transactions, the Bureau may well conclude that prices applied over a short period reflect a "policy of selling products" as envisaged by the provisions.

                        It is possible for an offence to be committed even if the pricing strategy does not ultimately result in a substantial lessening of competition or the elimination of a competitor. The Bureau is of the view that it should not have to wait to take action until an unreasonably low pricing policy has had a noticeably anti-competitive impact. In addition, to constitute a "policy of selling", it is not necessary to show that the low-pricing behaviour was officially authorized by the company.

3. Competitive Impact

                   Under both paragraphs 50(1)(b) and 50(1)(c), it must be proved that the policy has one of the following three anti-competitive effects:

                             (a) the effect or tendency of substantially lessening competition;

                             (b) the effect or tendency of eliminating a competitor; or

                             (c) be designed to substantially lessen competition or eliminate

                             a competitor.

                        Paragraphs 50(1)(b) and 50(1)(c) differ from each other in terms of the relevant geographic market toward which the effect, tendency or design is aimed. The geographic price discrimination elements of paragraph 50(1)(b) require proof that the alleged low-pricing firm engaged in a policy of selling at prices in the geographic market that were lower than prices it charged at the same time elsewhere in Canada and the policy had the proscribed effect (or the tendency or design to have this effect) in the geographic market in which the low pricing occurred. Paragraph 50(1)(b) does not require prices to be unreasonably low.  The unreasonably low pricing provision in paragraph 50(1)(c) requires that a policy of selling at prices that are unreasonably low having the proscribed effects, but does not require a comparison of prices in different geographic markets or regions. 

                        The Bureau is of the view that the word "tendency" in 50(1)(b) and 50(1)(c) implies more than the mere possibility that the policy will produce one of the proscribed effects. To avoid characterizing potentially pro-competitive low pricing as anti-competitive, the Bureau interprets this word as requiring evidence that the low-pricing policy, if continued, will probably have a proscribed effect.

                        Where the alleged unreasonably low pricing policy has already caused demonstrable and measurable economic effects, these effects can be used to assess the extent of the harm to competition and competitors. However, where the policy has not been in place for long enough to have this impact, the Bureau assesses the likelihood of competitive harm occurring over time.

                        An unreasonably low pricing policy by a firm with considerable financial strength relative to its competitor(s) will be more likely to bring about the effects proscribed by the Act. This kind of firm may be better able to outlast competitors in a period of sustained price reductions.

                        Similarly, the Act prohibits anyone engaged in business from adopting low-pricing policies designed to substantially lessen competition or eliminate a competitor even where the policy is not effective or in place for a long enough period of time to achieve its intended objectives.

                        A consideration of the effects, tendencies or designs which must be proved under paragraphs 50(1)(b) and 50(1)(c) follows.

                        (a) Effect or Tendency of Substantially Lessening Competition

                             Generally, in competition law matters, a substantial lessening of

                             competition occurs when an anti-competitive practice, policy or

                             merger transaction creates, preserves or enhances market

                             power, that is, the ability to profitably influence price, quality,

                             service or innovation, relatively independently of market forces.

                             A substantial lessening of competition does not require the

                             creation or preservation of a monopoly or the virtual elimination

                             of all sources of competition in a market.

                             While the degree and duration of the lessening of competition

                             are relevant to determining the extent of market power, rigid

                             numerical criteria (such as a particular percentage price rise

                             over a period of years) are not required. A detailed explanation

                             of market power can be found in the Bureau's Merger

                             Enforcement Guidelines and in various decisions of the

                             Competition Tribunal.4

                             The principal indicators of market power are market shares and

                             levels of concentration in, and barriers to entry to, the relevant

                             market. However, the actual behaviour of a firm can also be

                             important. The ability to engage in conduct which is predatory,

                             exclusionary or disciplinary can itself be a good indication of the

                             presence of market power.

                             Levels of Concentration and Market Share

                             The level of market concentration and the market share held by

                             the low-pricing firm are important factors affecting its potential

                             for exercising market power. Market concentration is the extent

                             to which leading suppliers control the supply of a product in a

                             market. It is measured by the number of sellers in the market,

                             and their combined market share. The Bureau is of the view that

                             the greater the level of concentration in the relevant market, the

                             more likely it is that a policy of unreasonably low pricing will

                             adversely affect competition and competitors. The Bureau

                             analyzes the impact of the alleged low-pricing policy on

                             concentration levels and market shares to determine whether

                             the policy has maintained or increased the market share of the

                             alleged low pricing incumbent firm.

                             Evidence of persistently high market shares can be an indicator

                             of market power because, over time, the maintenance of high

                             market shares depends on the ability to prevent competitors

                             and new entrants from increasing their share of the available

                             business. This can be accomplished through legitimate means,

                             such as greater efficiency or better products, or through

                             improper means, such as anti-competitive behaviour.

                             Differences in the relative size of market shares can also be

                             important. For example, a firm with relatively moderate market

                             share may be able to exercise market power if that share is

                             considerably greater than its rivals.

                             As noted in the discussion of Enforcement Considerations, the

                             Bureau usually will pursue cases where the low-pricing

                             incumbent firm has a market share of more than 35%.

                             Conditions of Entry and Exit

                             Barriers to entry or exit can create and entrench the exercise of

                             market power. Where entry into the market is prevented or

                             inhibited, it will be easier for a firm to recoup the money it lost

                             as a result of its below-cost pricing. After a competitor has been

                             eliminated, barriers to entry will allow the firm to raise its prices

                             without attracting new competitors into the market.

                                  i) Structural Barriers 

                                  Barriers to entry or exit include structural factors

                                  which prevent or inhibit the entry of new firms into

                                  a market, or the exit of firms from a market.

                                  Barriers to international and interprovincial trade,

                                  sunk costs and regulatory requirements are

                                  examples of structural barriers.

                                  New entrants often are at a cost disadvantage

                                  relative to incumbent firms, particularly where

                                  initial production and/or sales are not sufficient to

                                  achieve economies of scale or scope. Tariff or

                                  non-tariff barriers to international trade, such as

                                  quota or ownership restrictions, impose costs on

                                  potential foreign competitors which are not borne

                                  by domestic firms. Similarly, interprovincial

                                  barriers to trade and regulatory control over entry

                                  may present potential entrants with considerable,

                                  and possibly insurmountable barriers to entry. For

                                  example, if approval from a government regulatory

                                  body is required to enter a market or industry, this

                                  might well pose a barrier, in terms of time, cost

                                  and risk associated with entry. 

                                  A scarcity of production inputs, or a lack of

                                  access to necessary technology, could also

                                  represent an important cost disadvantage to

                                  potential entrants. In some cases, necessary

                                  inputs and technology may be controlled by

                                  existing industry members, including the firm in

                                  question. The firms may be integrated to such an

                                  extent that they significantly control the sources

                                  of raw materials used in the down-stream

                                  production processes, or possess patent rights to

                                  products and processes necessary for the most

                                  efficient production of the goods in question. Such

                                  controls, however legitimately they have been

                                  obtained, may nevertheless represent obstacles

                                  to the effective entry of competitors into the

                                  markets involved.

                                  The need to make investments that cannot be

                                  recovered if entry is unsuccessful is referred to as

                                  "sunk costs". The latter can impede entry in two

                                  ways. First, they may be so significant relative to

                                  total entry costs and expected rates of return that

                                  they deter entry altogether, or prolong the time

                                  required to become an effective competitor.

                                  Second, even if such barriers do not completely

                                  deter entry, they may lead firms to decide to enter

                                  at a reduced scale, in an effort to minimize

                                  financial risk. This latter circumstance may in turn

                                  result in entry which does not represent effective

                                  competition to the existing market participants.

                                  A common form of sunk costs involves the need

                                  to invest in market-specific assets. For example,

                                  in some manufacturing industries the highly

                                  sophisticated, specialized equipment dedicated to

                                  the production of unique products may have little

                                  or no appreciable value outside the specific

                                  application for which it is intended. Where such

                                  sunk costs represent a significant part of the

                                  investment needed for entry or expansion, they

                                  are viewed by potential entrants as being higher

                                  risk investments. 

                                  ii) Behavioural Barriers 

                                  The market power of a firm can be enhanced by

                                  behaviour which creates or strengthens barriers to

                                  entry. In any given industry there may be a

                                  number of factors which promote product

                                  differentiation advantages. Non-price factors such

                                  as technical service, reputation, geographic

                                  proximity, and even well established buyer/seller

                                  relationships may influence a buyer's purchasing

                                  decisions and favour the incumbent firm. Where

                                  such non-price factors appear to be significant in

                                  terms of quickly attaining the level of sales

                                  required to succeed, they may pose a hindrance

                                  to effective and sustainable entry to a market.

                                  Strategic behaviour by an incumbent firm may

                                  also make new entry more difficult. A firm may

                                  engage in conduct that could have an adverse

                                  effect on existing rivals or even potential entrants

                                  in order to deter their entry. The Commissioner

                                  will consider whether entry will be impeded or

                                  delayed by an incumbent by looking for behaviour

                                  such as the following:

                                       using excess capacity to increase outputs

                                       and depress prices in response to an entry

                                       attempt; 

                                       excessive investment in research and

                                       development or advertising; 

                                       pre-emptive acquisitions of inputs required

                                       by an entrant to enter the incumbent's

                                       market; or 

                                       pre-emptive expansion of capacity. 

                                  Barriers to exit can include sunk costs and other

                                  costs such as regulatory requirements which

                                  impose significant costs on firms exiting a

                                  market. For example, a firm may have to

                                  remediate a production site to comply with

                                  environmental regulations once production ceases

                                  at its premises. Barriers to exit may increase the

                                  incentive of a firm to sell at below-cost prices to

                                  discipline competitors to compete less vigorously

                                  or end price discounting as well as increase the

                                  prospects that competitors will increase prices as

                                  opposed to exiting the market.

                                  iii) Reputational Barriers

                                  A firm can also deter entry by establishing a

                                  reputation for unreasonably low pricing. By

                                  demonstrating its willingness to price below cost,

                                  a firm can signal to potential competitors that it

                                  will respond aggressively if they attempt to enter

                                  its markets. The creation of a barrier to entry by

                                  virtue of reputation can increase a firm's market

                                  power and enhance the exclusionary effects of its

                                  conduct.

                                  If the incumbent firm is successful at persuading

                                  the entrant that its continued presence or

                                  expansion in the market will be met with a

                                  strategy of unreasonably low pricing, then the

                                  entrant will discontinue its expansion and possibly

                                  exit the market. The incumbent firm thereby

                                  creates a reputation for unreasonably low pricing

                                  that deters the entry or expansion of other firms in

                                  that market or in other markets in which the

                                  incumbent competes. In any given market, an

                                  unreasonably low pricing policy used to gain a

                                  reputation is more likely when the firm in question

                                  operates in more than one geographic or product

                                  market. An incumbent firm with "deep pockets"

                                  might use its superior access to operating funds

                                  in order to help it cover the costs of its pricing

                                  strategy. If the financing of an entrant is

                                  conditional on its ongoing profitability, then an

                                  incumbent's unreasonably low pricing policy can

                                  reduce the entrant's access to credit and increase

                                  its financing costs. In such circumstances, a

                                  policy of selling at low prices is more likely to

                                  have the effect, tendency or design proscribed by

                                  paragraphs 50(1)(b) and 50(1)(c).

                                  In determining whether the firm has a reputation

                                  for unreasonably low pricing, the Bureau will

                                  conduct an analysis that compares the subject

                                  market(s) with conditions in other "similar"

                                  markets where the firm is not present. To

                                  determine whether the firm enjoys less

                                  competition in the subject market(s), the Bureau

                                  will consider whether:

                                       (i) concentration of firms is higher in

                                       markets in which the firm operates

                                       than in similar markets in which it

                                       does not;

                                       (ii) the firm's sales and profits in

                                       markets in which it operates are

                                       higher for a substantial period than

                                       are typically observed for firms

                                       operating in similar markets;

                                       (iii) low prices charged by the firm in

                                       the past have resulted in exit and no

                                       new entry for an extended period

                                       after the low-pricing policy has been

                                       discontinued; and

                                       (iv) higher prices failed to induce

                                       new firms to enter the market.

                                  In evaluating the potential for new entry, the

                                  Bureau will consider the time it is likely to take

                                  the firm to raise prices and recoup the costs of

                                  the pricing strategy. As a rule of thumb, the

                                  Bureau will begin with a two-year time period, and

                                  then adjust for the nature of the industry. For

                                  example, in an industry where only minimal

                                  investment and expertise is required and where

                                  there is a history of rapid effective entry, the

                                  Bureau will evaluate the possibility of new entry in

                                  response to a significant price increase over a

                                  period significantly shorter than two years. If entry

                                  is likely within the relevant time period, then the

                                  probability of recouping the losses from the

                                  low-pricing strategy is reduced. The approach to

                                  entry conditions is discussed in more detail in

                                  Merger Enforcement Guidelines.5

                                  iv) Ability to Recoup Losses 

                                  When a firm has market power, it can more easily

                                  recoup foregone revenue due to its below-cost

                                  pricing. The ability to recoup losses in this way is

                                  an additional indication of market power, whether

                                  it occurs in the market where the low pricing took

                                  place or in another market. A firm can recover its

                                  losses by increasing prices by a large amount in

                                  a short period of time, or by increasing prices by a

                                  series of small amounts over a longer period,

                                  during which new entry is unlikely to occur.

                                  Alternatively, a firm can recoup losses incurred in

                                  one market by exercising market power in another

                                  product or geographic market(s). A firm's

                                  reputation for unreasonably low pricing can deter

                                  its competitors from lowering their prices or

                                  expanding their operations, and can deter

                                  potential competitors from entering a market, for

                                  fear of provoking an aggressive response. Such

                                  "reputational" effects can increase the firm's

                                  market power and thus make it easier to recoup

                                  losses. Low-pricing behaviour can also be

                                  motivated by reasons other than recoupment. For

                                  example, it may be rational for a firm to adopt a

                                  low-pricing policy and sacrifice present profits in

                                  order to preserve the long-term stability of an

                                  existing market structure. Additionally, a

                                  low-pricing policy could assist in establishing an

                                  industry standard to exclude others or maintain

                                  market control.6 

                                  The Bureau is of the view that, while an ability to

                                  recoup losses will continue to be a factor to be

                                  considered, it is not a necessary element to be

                                  proven under paragraphs 50(1)(b) and 50(1)(c).

                        (b) Effect or Tendency of Eliminating a Competitor

                             To conclude that a competitor has been eliminated, the Bureau

                             must be satisfied that a competing firm has, in fact, gone out of

                             business or is otherwise no longer in a position to be an

                             effective competitor in a particular market. Strategic-pricing

                             behaviour that deters entry also constitutes a form of competitor

                             elimination, and the Bureau considers such behaviour as

                             meeting this element of the offence. 

                             In cases in which the alleged low-pricing behaviour has not been

                             in place long enough to eliminate a competitor but likely will

                             have this effect if it continues, then this element of the offence

                             will also have been met. The Bureau examines evidence from

                             the competitor showing its financial status and projections for

     its future viability in the market to determine whether  elimination is a likely result of the low-pricing policy.

                        (c) Designed to Substantially Lessen Competition or Eliminate a

                        Competitor 

                             A low-pricing policy can also violate paragraphs 50(1)(b) and

                             50(1)(c) when it is "designed" to have the effect of substantially

                             lessening competition or eliminating a competitor. The Bureau

                             is of the view that this element is met if it is proven that the

                             accused engaged in the prohibited conduct in order to cause

                             either of these effects, even if the strategy is entirely ineffective

                             in achieving its objective.

                             This is different from the other scenarios in that the Bureau

                             seeks evidence of the aim of the policy. This evidence can be

                             direct or indirect in nature. The Bureau examines a number of

                             factors, including for example, the magnitude of the price cuts

                             and the losses thereby incurred, the absence of any other

                             rationale for the price cuts (such as excess capacity in the

                             market or the need to dispose of perishable goods), and

                             documentary and oral evidence describing the alleged

                             low-pricing firm's aim. The design or aim of the policy can be

                             inferred on the basis of these and other factors surrounding the

                             introduction of the low-pricing policy.

                   
,4. Prices Lower than Those Exacted Elsewhere in Canada: Paragraph 50(1)(b)

                        Section 50(1)(b) requires proof that a person has engaged in a policy of selling products "in any area of Canada at prices lower than those exacted by him elsewhere in Canada".

                        It is not unusual for the same products to be simultaneously sold at different prices in different geographic markets. Prices can be influenced by variations in costs, market demand or the intensity of local competition. Requiring a firm to charge the same prices in all of the markets in which it operates risks inhibiting legitimate price competition. For example, a firm may decide to forego competitive price incentives in one local market if it is required to similarly reduce its price in all of its markets. For these reasons, the Bureau does not investigate every case where there are price differences among geographic markets in Canada. Rather, to avoid inhibiting legitimate competition, it will only investigate cases where the selling of a product in one local market at prices lower than in another market in Canada will ultimately harm the process of competition (see Part 3 above). 

 5. Prices That Are "Unreasonably Low" (Paragraph 50(1)(c))

                        Paragraph 50(1)(c) requires proof of a policy of selling products at "prices unreasonably low". The Bureau regards these words as encompassing more than just the amounts of the prices or their relationship to costs. The Bureau's analysis also takes into account the context in which the firm competes. What may on the surface appear to be unreasonably low pricing may be a justifiable response to the behaviour of a competitor, or to other market conditions.

                        i) Price-Cost Comparison 

                             To determine whether a specific price is low enough to be

                             considered "unreasonable", the Bureau determines whether the

                             firm charging the price was able to cover its costs of supplying

                             the product(s) in question. The rationale for this cost-based test

                             is that it is reasonable to expect that a business will operate

                             with a view to covering its costs. A firm that charges a price

                             insufficient to do this without a legitimate business justification

                             will not pass the Bureau's cost-based test.

                             When conducting its cost-based test, the Bureau recognizes

                             avoidable cost as being the relevant cost concept. Avoidable

                             costs refer to all costs that could have been avoided by a firm

                             had it chosen not to sell the product(s) in question. In general,

                             avoidable costs do not include sunk costs.

                             For the purposes of the price-cost analysis, there are two timing

                             issues that need to be addressed: the time period over which

                             the cost-based analysis is carried out, and the time period over

                             which the costs of the firm are avoidable. The resolution of both

                             these issues will depend on the availability of price and cost

                             data, the period of time in which unreasonably low pricing is

                             alleged, and the need to take account of random variations or

                             fluctuations in demand. The second timing issue will also

                             depend in part on the standard amount of time taken by a firm's

                             management to assess business performance and implement

                             any required changes. 

                             Ordinarily, a multi-product firm incurs costs that are typical for

                             the production of all its products or for a particular group of

                             products. Thus, when the Bureau conducts its cost-based test

                             for an allegation of unreasonably low pricing concerning only

                             one of the firm's products, it will consider any common costs

                             incurred in that product's production as unavoidable and hence

                             excluded from its analysis. This reflects the fact that the firm

                             still needs to incur these costs in order to produce other

                             products not subject to the low-pricing allegation. Thus the

                             Bureau's cost test based on avoidable cost does not require a

                             firm to cover its fully allocated cost. 

                             In the absence of business justification, the Bureau will consider

                             a price that is below avoidable cost to be unreasonable, since in

                             the normal course of business, a policy of selling at a price

                             below this measure of cost would be profit maximizing only

                             because of its anti-competitive effects. A firm pricing below

                             avoidable cost is better off ceasing production altogether or

                             increasing its price(s).

                        ii) Business Justifications for Low Pricing

                             Jurisprudence under section 50(1)(c) requires that the Bureau

                             take legitimate business low-pricing objectives into

                             consideration.7 For example, it may be reasonable for a

                             company to sell excess, obsolete or perishable goods, or

                             products for which demand is shrinking at below-cost prices. In

                             the case of temporary cost increases or demand decreases, a

                             firm may use below-cost pricing to retain existing customers or

                             to build inventory in anticipation of increased business in the

                             future. Companies may use below-cost promotional pricing to

                             induce customers to try a new product. A firm may also use

                             below-cost prices together with high volume production to gain

                             production experience quickly in order to become more efficient

                             in the future when it plans to recoup its costs. In each case, the

                             Bureau considers the particular competitive context of the

                             pricing in question, with no single factor predominating.

                             There also may be other legitimate business reasons for pricing

                             below cost. One such reason may be to remain competitive with

                             a competitor's low prices. For example, if a new entrant lowers

                             prices to establish a presence in a market, an incumbent firm

                             may respond to this action in the short run by matching those

                             prices. There is jurisprudence to the effect that ‘meeting the

                             competition' can be a defence to a charge of pricing below cost

                             in certain circumstances. Generally, this situation would not be

                             considered by the Bureau to be unreasonably low pricing. In

                             assessing whether price matching is anti-competitive, the

                             Bureau will examine each situation on a case-by-case basis to

                             determine all facts and circumstances relevant to establishing

                             whether the low-pricing policy can be justified on legitimate

                             business grounds. One factor which the Bureau will consider is

                             whether there is a qualitative difference between the products

                             being offered by the rival companies. Where one product is

                             superior to another in terms of quality or service, matching

                             prices would, in effect, be ‘undercutting'. If the pricing results in

                             a situation where the matching firm is below its avoidable cost,

                             the Bureau may take enforcement action under the section. In

                             addition, the Bureau will consider the length of time the low

                             prices are available in the market, and whether there is evidence

                             to indicate that the matching firm is taking steps to reduce its

                             own costs in order to remain competitive. The Bureau also

                             considers the ability of the alleged low-pricing firm to compete

                             through innovation or methods other than pricing below

                             avoidable cost.
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Part 5: Low Pricing Resulting from Market Expansion

                   Most of the concern regarding unreasonably low pricing relates to an established firm trying to protect or extend its market dominance by deterring or disciplining new entrants. However, there may be circumstances in which a well established firm expands into a new market and attempts to advance its market position by engaging in unreasonably low pricing. While this is unlikely to happen if the new entrant's market share is relatively small and it lacks operations elsewhere, it becomes more feasible when the firm operates similar businesses in other markets, has "deep pockets", and has behaved in an aggressively competitive, and possibly anti-competitive, fashion in other markets. Such an entrant could finance its low-pricing strategy from its earnings in other markets, a parent with deep pockets or superior access to financing, and consequently be able to enter a new market and sustain losses for an extended period of time.

                   Understandably, a new entrant is initially likely to engage in some form of promotional pricing by offering products in the new market at prices lower than in its other markets. In determining whether low pricing is a concern, the Bureau will consider the length of the promotional period, the relative sizes of the price differences in relation to its other markets, whether and for how long the new entrant has achieved a foothold in the new market and the competitive conditions in the new market.

                   In the event of a complaint about alleged unreasonably low pricing by a new entrant, the Bureau applies the analysis described above. Unreasonably low pricing by a new entrant is more likely to occur, or to have occurred, when the Bureau finds that:

the pricing behaviour satisfies the criteria outlined in these guidelines; 

there is no reasonable alternative explanation for the conduct; 

the conduct would harm competition in the market; and 

the entrant's prices are lower than prices it charges elsewhere for the same products under similar competitive circumstances. 

                   When examining alternative explanations for the observed conduct, as well as its effects, the Bureau assesses whether the new entrant is more efficient than the incumbent firm, offers more or less variety, is more or less attractive to customers, and can cover its avoidable cost with the incumbent firm still in the market.

                   When evaluating the impact of the new entrant's conduct, the Bureau seeks to determine whether the entrant's continuing operation will likely lead to the elimination of multiple competitors, whether the entrant's behaviour will result in higher prices and other consumer costs (e.g., transportation costs), and whether the entrant's costs are similar to, or higher than, those of existing firms. If these criteria are substantiated, the Bureau will probably conclude that the low-pricing policy would have an adverse impact on competition in the market.
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Part 6: Enforcement Outcomes

                   When a preliminary examination proceeds to the formal inquiry stage, a range of potential outcomes is possible. These outcomes are listed below, including the Bureau's Program of Advisory Opinions which is designed to provide advice on whether proposed business conduct is likely to raise an issue under the Competition Act.

1. Prosecution

                        If the Commissioner concludes that an offence has been committed, evidence may be referred to the Attorney General with a recommendation that criminal charges be brought. The Attorney General will then decide whether or not to follow that recommendation. A person found guilty of an offence under paragraph 50(1)(b) or 50(1)(c) may be imprisoned for a maximum of two years. A fine may be imposed in lieu of a prison term.

2. Other Remedies

                        The remedies for anti-competitive conduct are not limited to those resulting from a prosecution before the courts or proceedings before the Competition Tribunal. Under section 34 of the Competition Act, the Attorney General may apply for a prohibition order for a period of up to 10 years, to stop behaviour that constitutes, or is directed toward, the commission of an offence. In urgent circumstances, the Attorney General may apply for an interim injunction under section 33 to temporarily halt such behaviour pending a prosecution or the completion of proceedings under subsection 34(2).

                        In lieu of formal proceedings under the Act, the Commissioner has the discretion to pursue alternative means of resolution. These less-formal remedies are described in the Bureau's Conformity Continuum Information Bulletin.

3. Discontinuance

                        If the Commissioner concludes that the evidence does not establish the elements of paragraphs 50(1)(b) or 50(1)(c), the inquiry is discontinued. The Commissioner then produces a formal report for the Minister of Industry, indicating the information obtained and the reason for the discontinuance. Following this, the target of the inquiry as well as the complainant(s) are notified in writing of the status of the inquiry.

4. Right of Civil Action 

                        A right of private action also exists under section 36 of the Act. This remedy is available if there has been a violation of the criminal provisions of the Act, or a failure to comply with an order of the Tribunal or court. Anyone who has suffered losses or damages as a result of conduct that is contrary to section 50 may sue those who engaged in the anti-competitive behaviour. Recovery can be equal to the loss or damage, if proof is provided by the person bringing the action. 

5. Program of Advisory Opinions

                        If a business is not sure whether an activity, if entered into, would contravene the Act, it can submit a proposed plan or practice to the Bureau, which may then provide an opinion on whether the situation described raises competition concerns. Parties are not bound by the advice and are free to adopt their plan or practice even in the face of a negative advisory opinion. Similarly, the Bureau may re-examine the activity if the facts change. If Bill C-23 is enacted, advisory opinions will be binding on the Commissioner provided the subject fact situation is unchanged.

Footnotes

                   1 Section 79 provides that the Competition Tribunal may make behavioural and structural orders against a respondent firm(s) to overcome the effects of the practice of anti-competitive acts. Under section 79, the Tribunal does not have the power to impose monetary fines or order imprisonment. However, section 66 provides criminal penalties for failing to comply with a Tribunal order. Additionally, if the amendments to the Competition Act relating to the airline industry in Bill C-23 are adopted, the Competition Tribunal will have the authority to impose monetary penalties up to a maximum of $15 million against an airline carrier where the Competition Tribunal has found that a dominant carrier has abused its dominant market position.

                   2 R. v. Producers Dairy Ltd. (1966), 50 C.P.R. (2d) 265; see also R. v. Carnation Co., (1968), 58 C.P.R. 112 (Alta. C.A.)

                   3 R. v. Hoffmann-La Roche (1980), 28 O.R. (2d) 164 affirmed (1981) 33 O.R. (2d) 694 (C.A.)

                   4 See, for example, Canada (Director of Investigation and Research) v. NutraSweet Co. (1990), 32 C.P.R. (3rd) 1 (Comp. Trib.) and Canada (Director of Investigation and Research) v. Laidlaw Waste Systems Ltd. (1992), 40 C.P.R. (3rd) (Comp. Trib.).

                   5 See, part 4.6, "Barriers to Entry" pp. 33-36 and Appendix I of the Merger Enforcement Guidelines.

                   6 See, for example, Australian Competition and Consumer Commission v. Boral Limited et. al., FCA Australia, 

                   7 R. v. Consumers Glass Co. (1981), 33 O.R. (2d) 228. Also see Boehringer Ingelheim (Canada) Inc. v. Bristol-Myers Squibb Canada Inc., Ontario Court of Justice (General Division), October 9, 1998, unreported, a private action brought under section 36 of the Competition Act.






