W. A. INDEPENDENT GROCERS ASSOCIATION (INC.)

10 Clontarf Street, Sorrento  WA   6020

Tel: (08) 9448 2207   Fax: (08) 9448 2205


September 15, 2003
The Secretary

Senate Economics References Committee

Room, SG.64

Parliament House 

CANBERRA   ACT  2600

Dear Sir or Madam,

RE: 
Inquiry into the Effectiveness of the Trade Practices Act 1974 in 

protecting small business

We are pleased to present our response to the Committee’s call for submissions to the above Inquiry.

Although we commend the Senate for conducting this Inquiry, it is regrettable, however, that it was prompted by the recent High Court determination on the validity of key sections of the Trade Practices Act (“the Act”). Notwithstanding, we are optimistic that the Government will see fit to strengthen or replace relevant sections of the Act to ensure that Australian consumers benefit from a genuinely competitive marketplace along with a strong and vibrant small businesses sector.

This submission endeavours to bring to the Committee’s attention examples of where s46 of the Act is failing to ensure genuine competition in the marketplace and hence the benefits to consumers. This submission should be read in conjunction with that tendered by our national body, the National Association of Retail Grocers. We commend NARGA’s submission and recommendations to the Inquiry.
To date, much of the public and expert debate surrounding the Act and particularly s46 has dealt with complex legal and economic theory. As important as this is, the real-life impact of the Act’s weaknesses – as have now been exposed by the High Court – is felt every day across Australia, initially by the owners and employees of small businesses, and then ultimately by consumers.

For the Committee’s reference, the W.A. Independent Grocers Association Inc. was established in 1990 to protect and promote the interests of its members in dealings with suppliers and government. The Association is an active member of the National Association of Retail Grocers of Australia (NARGA) and the Council of Small Business Organisations of Australia (COSBOA).

WAIGA’s principal constituency comprises family-owned and operated supermarkets operating under the following names:

( Dewsons


( SupaValu

( Foodland


( Four Square

( Farmer Jacks
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In Western Australia there are just over 700 independently-owned supermarkets providing full or part-time employment for 15,000 West Australians. These stores purchase about $100 million of local produce each year and have a combined annual turnover of more than $1.2 billion.

Our Association is deeply concerned about the impact on genuine competition of the High Court’s recent interpretation of s46 of the Act. This interpretation has the potential to fatally undermine what is already a perilous market environment where two major retailing corporations now control almost 80 percent of the national grocery industry, while as conglomerates, they capture some 40 cents in every retail dollar spent in Australia.

In Western Australia we have witnessed numerous instances of major corporations knowingly or discreetly employing their inherent market power to either or both reduce competition, or maximise their profitability at the expense of the consumer.

These instances occur in metropolitan and regional WA, while the strategies and tactics vary from location to location. Notwithstanding, they rely on their capacity to selectively and deeply cut their prices often for extended periods of time. Furthermore, they are able to use their significant wholesale purchasing power whilst exploiting their financial reserves to out-gun smaller competitors in terms of advertising and promotional offers. 

Several of the following examples have been extracted from submissions by independent supermarket owners, employees and suppliers to the Western Australian Government’s recent review of the Retail Trading Hours Act. As the Committee will see, some of these reports allege serious breaches of the Act. In some instances, it has been necessary for us to ensure protect individuals’ anonymity as they are still either in business or employed in the grocery industry.

CASE 1 
Approximately five years ago, a major supermarket chain opened a new store in a regional centre south east of Perth. The store opened in direct competition to another major supermarket chain as well as several independently-owned local grocers in the centre and surrounding district. In the subsequent period, the new supermarket undertook an aggressive marketing campaign, which focused heavily on the use of price discounting. To underpin this discounting campaign, we are advised that store management actually budgeted for a loss of between 15 percent and 20 percent per annum during this time. 

The impact of this onslaught on independent grocers was dramatic. In particular, a once thriving independent business saw its turnover slump by 50 percent and its customer base reduced by between 80 percent and 90 percent. A number of redundancies also resulted from this campaign.
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CASE 2
Having established its store as an add-on development in a metropolitan shopping centre an independent grocer was already located, a major chain supermarket’s staff embarked on an overt, discount pricing campaign which saw uniformed managers from every one of the chain’s departments enter the independent’s store over a six-week period to compare and subsequently undercut his prices on a daily basis. 

These forays also included the chain store’s manager who, despite warnings that note-taking was unacceptable in the independent’s store, permitted his staff to maintain the “price-comping” regime.

The tactic, which was brought to WAIGA’s attention by one of the store’s supplier representatives, himself concerned about his job prospects, is attributed as being the key reason for the store’s closure and the loss of 36 full- and part-time jobs. Not surprisingly, prices at the remaining supermarket increased to ‘normal’ levels following the independent store’s closure.

CASE 4

In the mid 1990s and in the regional city of Bunbury, a medium-sized independent grocery store (turnover $250,000 per week), located opposite a major chain supermarket sold several market-leading products at prices similar to those offered in the Perth metropolitan area. For a period of approximately 12 months, and in a bid to gain extra business, the major chain supermarket slashed the price of numerous product lines to well below the price that it sold these products for in its Perth metropolitan stores.

Being unable to obtain the same breadth of competitive wholesale prices as the major chain, and therefore unable to withstand the protracted discount onslaught, the independent store owner opted not to renew his lease, which was not on like-terms to the chain’s lease agreement, and subsequently closed the business. Closure of the business, which was a major buyer of local produce and regional services, and a significant contributor to small local community and sporting groups, resulted in the loss of between 80 and 120 full and part-time jobs. Furthermore it reduced competition in the town to just the two major supermarket chains and one other independent grocery store.

The above example highlights the current interpretation of s64 of the Act, whereby it would be entirely legal for a single major chain supermarket to cut the price of its stock by 50 percent with the aim of undercutting or closing a smaller competitor’s store, or to keep a new entrant out of its geographic market. Meanwhile, these losses could be subsidised by profits from the chain’s other stores. 

CASE 4

In most instances of predatory pricing, small independent retailers are usually direct victims of larger competitors’ actions. However, the fear of nearby major supermarket chains using their predatory pricing powers prompted a Perth-based retailer and wholesaler, who had structured his business to provide high-quality, low-priced goods to customers, to actually increase his prices for locally-grown produce to avoid becoming the focus of predatory pricing tactics by one or more of the major chains.
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The retailer, who was well-known for delivering high-quality, low-priced produce now offers goods that match, or are fractionally higher than those offered by Coles or Woolworths.

INDUSTRY EXAMPLE
The decision to deregulate Australia’s milk industry in 2000 has resulted in the major chains, who account for 30 percent of total milk sales in WA, enriching their bottom line at the expense of both producers and processors. 

Confidential information received from reliable sources clearly shows that milk processors in Western Australia were advised by at least one major supermarket chain that orders for locally-produced milk would be cut or even discontinued if certain prices available in Victoria were not matched by WA processors.

To comply with this demand, processors were forced to cut not only their own margins, but also pressure farmers to reduce their farmgate prices from $0.35 to around $0.28 per litre, some $0.03 cents per litre below the generally accepted production cost.

This should have resulted in a noticeable reduction in the retail price of milk, however, the reality is that while farmers and producers took a reduction in price, major retailers increased their margins by more than 10 percent. 

Interestingly, the retail price of two-litre milk in WA is some $0.06 cents below that of Victoria (i.e. $2.37 v $2.42), even though the contract price of milk sold to the chains is the same in WA as Victoria.

INDUSTRY EXAMPLE

It is common practice for individual retailers and retail chains to use short-term price discounting or “loss-leading” on key products to attract consumers.

Although this practice is generally accepted, the Committee should be concerned in instances where a national grocery chain uses its financial and marketing ability to selectively target two or three smaller independent stores by undertaking expensive special print-runs of nationally distributed, full-colour brochures where prices for several items are selectively reduced. 

In recent years we have seen weekly instances where specially printed ‘national’ product brochures have been distributed in selected areas with a number of unique product prices on prominent early pages. These prices were actually below the price of those products advertised by the major chains in major TV campaigns and mainstream press advertising.

In conjunction with this, our members suffer the weaknesses of s46, again on a weekly basis through:

· Comparative price checking

· Price cutting of specials in catalogues to target specific areas and stores

· Distribution of specially printed catalogues targeting specific stores  

· Matching or undercutting special prices that are negotiated only between the independent supermarket and suppliers
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CONCLUSION 

As the foregoing cases and examples amply illustrate, s46 of the Act and the ability of the Australian Competition and Consumer Commission to prosecute its objectives, has been fundamentally deficient for many years. Furthermore, and even if action was taken, the marketshares of the companies involved in these practices would not be considered monopolies, which now appears to be an important qualifier, according to the High Court’s recent determination. Lastly, not only have these and many other small businesses suffered, but so too has competition and the benefits accruing to consumers.

The WA Independent Grocers Association respectfully requests the Committee to consider these examples along with the submissions by our fellow organisations, and in doing so, make recommendations to the Parliament of Australia that not only strengthen the Act but also ensure that it reflects current marketplace practices.

We would be pleased to answer any questions the Committee has on this submission and ask that it contact the writer at its earliest convenience.

Yours sincerely
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John Cummings

President

