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Background


1. The Post Office Agents Association Limited (POAAL) welcomes the Australian Senate's initiative to examine the effectiveness of the Trade Practices Act 1974 and its objective of protecting Small Businesses. 

2. POAAL represents the nearly 3,000 small business owners of the Licensed Post Office network that comprise 80% of the Australia Post retail network.  Our members are also drawn from the 6,000 mail contractors who deliver mail and parcels to Australia Post customers across the country together with Community Postal/Mail Agents. (Further information on the background of our organisation may be found at the attachment to this submission or on our web-site www.poaal.com.au). 

3. Our members are all small business owner/operators who in total have invested an estimated $800 million in the Postal business. They are the front line for the services provided to Australian communities especially in regional, rural and remote areas of Australia. 

4. In contrast they work for one of the largest and most powerful organisations in Australia. Australia Post is regularly ranked as one of the top ten employers and amongst the top six financial performers in the country. It has a huge management infrastructure with powerful resources at its disposal to ensure that its interests are protected and its position within the business community sustained.

5. As such, POAAL has a high level of interest on behalf of its members in the effectiveness of the Trade Practices Act as it relates to the protection of these small business operators.  

6. POAAL has also developed sound professional relationships with the Australian Competition and Consumer Commission in its administration of the Franchising Code of Conduct.   We would like to share these observations with the Committee.

Dispute Resolution Mechanisms

Licensees
7. Under its Agreement with Australia Post for the operation of the Licensed Post Office network, POAAL has established a Dispute Resolution process to deal fairly and expeditiously with matters of disagreement. 

8. This particular dispute resolution process pre-dates the Franchising Code of Conduct and allows for the resolution of issues in a neutral environment by individuals closest to the problem. If this is not successful the matter is referred to succeeding levels until ultimately an independent person and representatives of Australia Post and POAAL adjudicate on the matter. The relevant sections of the Agreement include a timeframe in which these processes are to occur and are intended to ensure that the problems are resolved quickly and not allowed to fester to the detriment of the business relationship for all.

9. Difficulties arise however, when the more powerful party to the dispute draws out the resolution process. In this way a large organisation can flout its responsibilities with the knowledge that the smaller participant to such an agreement is unlikely to have the financial means or patience to enforce their rights.

10. To some extent this is addressed in the current Franchising Code of Conduct. It has set strict deadlines in which the resolution process must be conducted. Even within this externally monitored process however, an individual small businessperson must confront the power of the larger organisation in the knowledge that they are severely under resourced in comparison and fearful of the "silent retribution" that may await a spirited defence of their small business owners’ rights.

11. One of the imbalances that work against the protection of small business is the cost and ready access to effective dispute resolution processes. The cost of seeking redress under the Franchising Code of Conduct starts at about $2,000. A minor consideration for a large organisation such as Australia Post but a major consideration to a small business owner, especially if the matter at issue is under that amount, and the owner has to spend time away from his business for the mediation procedure.
12. It is the observation of POAAL that larger organisations, knowing this, are inclined to intimidate their small business partners in the knowledge that they can abuse the rights of the smaller business within a cost/pain threshold that is low for the large organisation but which will be high for the small business person.

13. Small business owners are also at a disadvantage in assembling their defence or list of grievances. They don’t have the same access to information necessary for their case that may, for example, be available to Australia Post nor do they have access to in-house legal counsel on the merit and significance of various aspects of their case. These small business owners are easily intimidated and are prepared to "cop it" for the sake of peace and for fear of later retribution. 

14. In the circumstances, POAAL believes that the spirit of Trade Practices Act that relates to abuse of market-power can only be honoured if the smaller party seeking redress can do so in a cost effective and timely manner and with assurances that there will not be retribution for their action. 

15. While the Act (especially part IVA) deals with the objective of avoiding unconscionable conduct it is the observation of POAAL that this will not be achieved in the current framework. Especially while the supervisory authorities are under-resourced to "prevent" the action rather than just attempt to remedy the problem once it has occurred. By then it is very often too late for the small business operator.

16. The Act and the mechanisms for its enforcement do not currently meet this test and need to be amended to more adequately address this issue.

17. In making these statements POAAL wishes to reinforce that it is not suggesting that the legislation be more anti big-business, just that it needs to be more pro small-business.

18. At the moment many small business owners do not see the intentions of the Act being translated into effective action for them. While it is acknowledged that the current legislation provides penalties for wrongful actions they do not withstand the delaying tactics by clever lawyers and the market manipulation that is the province of larger organisations other than those too clumsy to be caught. 

Mail Contractors

19. It should be noted that Mail Contractors, also small business people, have a limited dispute resolution procedure in the General Conditions of their contract with AP.  It is limited inasmuch that no mediation is available as part of the process, indeed only discussion with their principal, AP, and if this is unsuccessful, the only remaining option is arbitration.

20. The cost of arbitration to Mail Contractors therefore, usually would outweigh any potential imbalances to be redressed.  The fear of being branded a trouble-maker often intimidates Mail Contractors from comment at all, never mind initiating a dispute resolution discussion.
21. Furthermore, it is virtually impossible for any Mail Contractor to have time away from their business to attend to resolving disputes.  The problems associated with obtaining AP-approved, experienced and trustworthy relief drivers are almost insurmountable.

Jurisdiction of the Trade Practices Act with respect to Licensees (Franchisees)


22. POAAL has represented a number of issues on behalf of Licensees to the ACCC regarding possible breaches of the Trade Practices Act. A number of more recent matters related to the alleged abuses of market power by Australia Post over its Licensees. This included problems associated with :-

a) Australia Post’s failure to consistently supply products to Licensees in the quantity ordered or on the anticipated date;
b) Australia Post’s failure to properly explain payment entitlements to new Licensees;

c) Australia Post’s failure to provide products to Licensees which are the subject of promotional campaigns by Australia Post;

d) Australia Post’s failure to respect business developed by Licensees by luring it to corporate controlled offices with price and service incentives;

e) Australia Post’s actions in changing wording in agreements without the proper written consent of the Licensee.
23. In these discussions with the ACCC it has become apparent that there may be confusion on the application of the Act to these situations. 

24. POAAL proposes that the Act be amended to make its jurisdiction over franchisors and franchisees more explicit. This would not only support issues associated with Australia Post and its contractors but also respond to the trend to franchised business models that are emerging in the Australian market place.

Further Comment regarding Mail Contractor issues

25. POAAL has represented a number of issues on behalf of Mail Contractors to the ACCC, including:

a) AP obliging mail contractors to bear additional costs outside of those specified in their agreed contract;
b) AP unfairly dealing with cost reviews of mail contracts by often abusing their status as the dominant party in the contract; and
c) Calculation of fuel costs in relation to mail contract costs and reviews.
************************************

Attachment

BACKGROUND ON THE POST OFFICE AGENTS ASSOCIATION LIMITED
Our Organisation 


The Post Office Agents Association Limited (POAAL) is the industry organisation that has a strong and long term commitment to look after the business interests of the owner/operators of Licensed Post Offices, Community Postal Agents (CPAs) Community Mail Agents (CMAs) and Australia Post Mail Contractors. 

There are almost 3000 Licensed Post Offices (LPOs) in Australia, and they form almost 80% of the retail post office network. Each is privately owned and over half of them are situated in country areas.   There are 640 CPAs and 135 CMAs in Australia, usually in sparsely-populated areas.
POAAL was formed over 60 years ago, when owner/operators of post offices recognised that they needed the protection, support and collective strength of an association to effectively look after their needs, especially those who operate small or remotely located post offices. 

POAAL has six State Branches, each with a State Chairman and Committee. Committee members come from all parts of each State, and work in a voluntary capacity, bringing experience, dedication and loyalty to their work of assisting their colleagues. 

Branch and Area meetings are held in all parts of the country, and give Licensees and Mail Contractors the opportunity to meet, share experiences and gain information to assist in operating their business. 

Many LPOs are operated in conjunction with another business: eg newsagency, general store, and all would now sell at least some products other than postal. Licensees do not receive a salary.  They are paid by way of fees, commissions and discounts according to the volume of work performed. Licensees pay their own business costs (eg utilities, staff, rent, insurance, telephone, cleaning, maintenance). Australia Post, in consultation with POAAL, reviews many LPO payments annually. 
POAAL negotiated the LPO Agreement with Australia Post. This replaced the Post Office Agency arrangements, and came into operation in 1993. This followed long and arduous negotiations between POAAL and AP, but helped bring the retail sector of the postal industry into modern business practices. The LPO Agreement contains a Dispute Resolution Process, and Licensees may also avail themselves of the dispute processes under the Franchising Code of Conduct.  
POAAL also regularly briefs Ministers, Shadow Ministers, Government Departments, the ACCC, and others. POAAL regularly makes submissions to Government inquiries and is constantly alert to new opportunities as well as to changes which may impact on the business interests of its members.  
A Short History of the POAAL Organisation

 
The Post Office Agents Association Limited (POAAL) started life as the Non-Official Postmasters Association in 1939. It was formed by a group of Non-Official Postmasters (ie owner/operators of non-Corporate PMG post offices) who banded together to share information, to negotiate and talk with the PMG, and to improve the lot of themselves and their colleagues. 
Non-Official Postmasters and Postmistresses not only operated post offices, but a large percentage of them operated as Telephone Office-Keepers - that is, they operated a manual telephone exchange and were expected to be on call 24 hours a day, 7 days a week. 

By the time the PMG had split into Australia Post and Telecom in 1975, telephone exchanges in Australia were well on the way to becoming automatic. As a result, the number of Non-Official Postmasters and Postmistresses reduced dramatically as small post offices that were in existence mainly to supply telephone services, became uneconomic to operate when automation arrived. 

The name of the owner/operators of non-official post offices was changed to Post Office Agents to reflect the changed circumstances, and the fact that they were now agents of the principal, Australia Post. 

The Non-Official Postmasters Association became the Post Office Agents Association Limited - a company limited by guarantee. 

In early 1993, the Licensed Post Office Agreement replaced the former Post Office Agency Agreement. The LPO Agreement took almost 3 years of negotiation and discussions between Australia Post and POAAL. It was a massive undertaking for POAAL, severely extending its operational and financial resources. It required a large number of volunteers in all States to assist the National Negotiating Team. 
Despite constant pressure and the massive resources employed by AP, the POAAL team persisted in its determination to obtain a fair and equitable agreement for Post Office Agents - one which would not only be easy to understand, but be fair, flexible, and stand the test of time. A dispute resolution process was proposed by POAAL as part of the LPO Agreement, to protect Licensees' investment, and this was eventually agreed to by Australia Post. 

Glossary of Terms Used

POAAL
Post Office Agents Association Limited

AP

Australia Post

LPO

Licensed Post Office

CMA

Community Mail Agent/Agency

CPA

Community Postal Agent/Agency

ACCC

Australian Competition and Consumer Commission

PMG

Postmaster Generals Department
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