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INTRODUCTION

The Real Estate Institute of South Australia Incorporated (REISA) appreciates the opportunity to provide comment on the Inquiry into the Effectiveness of the Trade Practices Act 1974 in Protecting Small Business being undertaken by the Senate Economics References Committee.

The Role of REISA

The REISA is a progressive organisation, proactively serving the interests of Members, a large percentage comprising real estate small business offices in South Australia (SMEs), and the clients of real estate professionals on real estate related matters:  South Australian consumers.

The REISA provides a variety of services to Members - and non Members - real estate professionals through its membership and educational and professional development services.  The REISA serves thousands of consumers each year through the Information Services of the Institute and via a range of publications.  It is noted that up to 30 September 2002, the REISA was providing complaint handling services to the public comprising investigation of written complaints from members of the public against Member real estate agents under the REISA Code of Conduct for Members – Industry Code – with these services having ceased for a variety of reasons as from 1 October 2002.  REISA continues to handle Member to Member complaints under the REISA Code of Conduct for Members.

The REISA aims to ensure consumer protection is practised and maintained in South Australia within the South Australian Real Estate Sector.

Focus of REISA Submission

Taking into account the services that the REISA provides to consumers through its Information Services, through a number of publications, through its website and through its professional development program to members and non members of the real estate sector in South Australia, the Institute viewed necessary to provide its Submission on the issues under review by the Senate Economics Reference Committee with Comments on The Terms of Reference Items (a), (b) and (c), noting that the Recommendations of the Committee resulting from this Inquiry will substantially contribute towards shaping the future legislative regime of the Trade Practices Act 1974 (TPA), strongly influencing the market and competition issues facing small businesses and the clients of small businesses:  the Australian consumers, in every sector of the competition market, noting that consumer protection is one of the main objectives of the TPA.

COMMENTS

Term of Reference (a)

Whether section 46 of the Act deals effectively with abuses of market power by big businesses, and, if not, the implications of the inadequacy of section 46 for small businesses, consumers and the competitive process.

The majority of the real estate sector in South Australia comprises small businesses with each of them attracting an annual turnover of well less than $3,000,000 per year.  A large percentage of Members of the REISA are primarily small businesses (SMEs).

The Institute is concerned with what appears to be an increasing number of franchise offices in the South Australian real estate sector which would fall within the definition of “big business”.

Taking into account the current differing court interpretations on what may amount to “substantial degree of market power”, the interpretation of this wording in the TPA legislation needs to be addressed at legislative level in order to provide the certainty that small business is expecting that the legislation Parliament introduces, should provide.

The REISA notes that a large number of real estate SMEs are located in country South Australia.  These SMEs face business and practice concerns on an increasing scale.

Real estate market conditions in regional SA differ from metropolitan SA.  With specific reference to this group of SMEs, considerations of market power in the competition field of the real estate market are obviously important, especially when taking into account that franchise offices in country and regional SA attract the support and are assisted by the wider franchise infrastructure and resources, resulting for those franchise offices, in what in some instances could be considered as indicative of increased market power gain within the real estate market, and which in a number of instances results or has the potential to result or adversely affect the real estate market share of the real estate independent SMEs.  Such a potential uneven distribution of market share and therefore arguably market power inequality, has the potential to result in reduced benefits to real estate consumers in South Australia, by creation of anticompetitive climates which may adversely affect or have the potential to adversely affect the ability of consumers to negotiate on a substantive basis real estate sales commission fees, length of sole sales agency agreements, marketing plan/advertising cost fees etc.

The REISA recommends that certainty of terms by way of interpretation provisions be introduced clarifying the meaning and intent of section 46.

Term of Reference (b)

Whether Part IVA of the Act deals effectively with unconscionable or unfair conduct in business transactions.

Term of Reference (c)

Whether Part IVB of the Act operates effectively to promote better standards of business conduct, and, if not, what further use could be made of Part IVB of the Act in raising standards of business conduct through industry codes of conduct.

Consumer protection is one of the fundamental aims of the TPA.
Section 2 of the Trade Practices Act states that the object of the TPA is to “enhance the welfare of Australians through the promotion of competition and fair trading and provision for consumer protection.” 

It is noted that the real estate sector in Australia is currently undergoing a dramatic practice change by way of state legislative enactments in a number of State Jurisdictions.

In South Australia, the Report of the Real Estate Working Party is currently under consideration by the Minister for Consumer Affairs.  Three REISA representatives formed part of the Real Estate Working Party.

South Australia may be the next State to introduce legislation governing real estate practices.  Until that legislation or amendments to current legislation are introduced, if introduced at all, real estate practices are governed by the Land Agents Act 1994, the Land Agents Regulations 1995, the Land and Business (Sale and Conveyancing) Act 1994, the Land and Business (Sale and Conveyancing) Regulations 1995, the Fair Trading Act 1987 and the Trade Practices Act 1974.

Members of REISA are bound by the REISA Code of Conduct – an Industry Code.  A revised Code of Conduct was adopted by the Institute in July 2001.

Until 30 September 2002, written complaints from members of the public on professional standards/unprofessional conduct issues since the introduction of the Land Agents Act 1994, to date, have been investigated by the REISA under the REISA Code of Conduct.

Since 1 October 2002 and following extensive consultation with the South Australian Attorney General/Minister for Consumer Affairs and the Office of Consumer and Business Affairs (OCBA), the complaint handling mechanisms for the investigation of written complaints from members of the public against REISA Members, under the REISA Industry Code, ceased.  Investigation of complaints from real estate consumers against real estate agents is now a function resting solely with the Office of Consumer and Business Affairs in South Australia, not under any Code but pursuant to the provisions of the Land Agents Act 1994, the Land and Business (Sale and Conveyancing) Act 1994 and the Fair Trading Act 1987.  Since 1 October 2002 REISA continues to investigate Member to Member written complaints only, under the REISA Code of Conduct.

In reference to Industry Codes and their application/effectiveness, the Institute considers that Industry Codes provide limited coverage resulting in reduced effectiveness and limited consumer protection.

Application of voluntary Industry Codes is limited to voluntary regulation of an industry in the form of membership which restricts the application of a Code of Conduct and therefore of complaint handling processes only to members of the organisation who voluntarily choose to belong to it.  It therefore leaves a gap in the provision of uniform consumer protection and professional conduct complaint handling procedures applicable, in the case of the South Australian Real Estate sector, to all real estate related professionals in South Australia.

Additionally, industry self regulation in the form of Industry Codes, imposes financial resources obligations solely on the Industry Body responsible for administering the Industry Code, which in REISA’s experience has proven to be a very substantial financial commitment and which contributed towards the REISA decision for the ceasing of the investigation of written complaints from members of the public against Members from 30 September 2002.

At Appendix 1 the REISA Statistics on its complaint handling history from 1 July 2000 to 30 September 2002 incorporating written complaint statistics received from 1 October 2002 to date, is attached for the Committee’s information.

As a result of absence of a legislative Code of Conduct for real estate agents in South Australia, with the only Code of Conduct currently in existence being the REISA Code of Conduct applicable to Members of the REISA only, and in the absence of investigation of written complaints from Members of the public against Member real estate agents since 30 September 2002, the “gap” in the protection of consumers of real estate in South Australia is obvious, when dealing with real estate agents or engaging real estate agents to offer their services or when a body corporate land agent is engaged to offer services to real estate consumers in South Australia.

In that sense and due to absence of State legislation dealing with the regulation of conduct in real estate practice in South Australia with the ultimate aim being the protection of consumers in real estate transactions, taking into account the buoyant real estate market in the recent years which has resulted in increased real estate activity not only in South Australia but all over Australia, taking into account the absence of legislation dealing with clearly and/or being actively applied in the real estate sector on real estate matters and real estate conduct matters in South Australia at present, taking into account that in the absence of any state legislation or if state legislation is inconsistent with the provisions of the Trade Practices Act 1974 then the Trade Practices Act 1974 provisions will prevail, the REISA considers that the lead ought to be taken at Federal legislative level introducing amendments to the Trade Practices Act 1974 which are consistent with its stated intention, providing certainty of terms and aiming to avoid differing technical interpretations of its wording, such certainty and clarity of provisions aiming towards the delivery of tangible consumer protection outcomes to all Australians.

Application of Legislation

The Institute notes that legislation is only as good as its level of effectiveness.

The Institute notes that Parliament and Members of Parliament are elected in those positions to serve the best interests of citizens.  Citizens have entrusted Parliament in considering, introducing and enacting legislation that is going to benefit the citizens of Australia:  consumers of this country.

When the application of a particular piece of legislation indicates differing notions of interpretation which influence and/or vary its application and results in variance of its application from its original intended application by Parliament at the time of introduction of the legislation, that is clear indication that amendments to the particular piece of legislation are required to be made.

CLOSING STATEMENT

The Real Estate Institute of South Australia Incorporated looks forward to introduction of amendments to the Trade Practices Act 1974 that will ensure that the application of the Act is consistent with its intention and Object.

REISA looks forward to expanding on the issues raised in this Submission and looks forward to consulting further on these fundamental issues currently under consideration.

APPENDIX 1

SUMMARY OF COMPLAINTS CONSIDERED BY THE INSTITUTE

FROM 1 JULY 2000 – 30 June 2001

	Total number of complaints received
	Complaints from Public against Member
	Complaints from Member against Member
	Complaints finalised during initial complaint handling procedure
	Complaints referred to Professional Standards Committee
	Complaints in progress

	132
	124
	8
	91
	24
	13

	
	
	
	Complaint withdrawn

1
	


SUMMARY OF COMPLAINTS CONSIDERED BY THE INSTITUTE

FROM 1 JULY 2001 TO 30 JUNE 2002

	Total number of letters of complaint received
	Complaints proceeding to investigation
	Complaints from Public against Member
	Complaints from Member against Member
	Complaints finalised during initial complaint handling procedure
	Complaints referred to Professional Standards
Committee
	Complaints in progress
as at 30
June 2002

	146
	126
	122
	4
	46
	44
	54

	
	
	
	
	
	
	including 20 awaiting Hearings


	Complaints
re-opened following further submission by complainants 
	Complaints from Public 
	Complaints previously heard referred again to Committee
	Complaint Hearings in suspension
	Appeals lodged against the Determinations of the Professional Standards Committee

	
	Against
Non-Member
	Other
	
	
	

	12
	8
	12
	4
	0
	1


SUMMARY OF COMPLAINTS CONSIDERED BY THE INSTITUTE

FROM 1 JULY 2002 – TO 30 SEPTEMBER 2002

	Total number of letters of complaint received
	Complaints proceeding to investigation
	Complaints from Public against Member
	Complaints from Member against Member
	Complaints finalised during initial complaint handling procedure
	Hearing of Complaints by Professional Standards
Committee
	Complaints in progress
up to
30 September 2002

	53
	30
	30
	1
	28
	Awaiting Hearings
	57
(Including Complaints awaiting Hearing by Professional Standards Committee)

	
	
	
	
	
	23
	

	
	
	
	
	
	
	


	Complaints
re-opened following further submission by complainants 
	Complaints from Public 
	Complaints previously heard referred again to Committee
	Complaint Hearings in suspension
	Appeals lodged against the Determinations of the Professional Standards Committee

	
	Against
Non-Member
	Other
	
	
	

	0
	10
	12
	0
	0
	1


COMPLAINTS IN PROGRESS TO 30 SEPTEMBER 2002

	Total number of complaints in progress up to 
30 September 2002
	Complaints released to OCBA after receipt of written authority from complainant

	57
	30


	Of the 57 complaints in progress up to 30 September 2002,
2 matters represented complaints member against member
As at 16/1/2003, 1 further matter resolved between the parties.
	As at 15/11/2002, 1 member to member complaint
was withdrawn.


COMPLAINTS RECEIVED SINCE 30 SEPTEMBER 2002 – TO DATE

	Total number of letters of complaint received after
30 September 2002
	Complaints from Member against Member
	Complaints from Public against Member
	Complaints from Public against Non-Member
	Authorities received to release complaints from members of the public to OCBA
	Member to member complaints in progress

	55
	4

(includes 1 member complaint against non-member agency)
	43
	8
	20
	4

(includes 1 member to member complaint unresolved prior to 30/9/2002)
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