Senator Ursula Stephens
Senator for New South Wales

Chair

Senate Economics References Committee

Room SG.64

Parliament House

CANBERRA   ACT   2600

Dear Senator Stephens

Inquiry into the Effectiveness of the Trade Practices Act 1974 in Protecting Small Business

Thank you for the opportunity to convey to the Senate Economics References Committee the Victorian Government’s views on the effectiveness of the Trade Practices Act 1974 (the Act) in protecting small business.  

Victoria wishes to emphasise that effective competition laws are critical to creating a business environment that promotes a competitive, innovative and internationally connected economy.  Victoria welcomes this inquiry as a fresh opportunity to more closely examine important aspects of the Act, following the inadequate outcomes for small business arising from the Review of the Competition provisions of the Trade Practices Act 1974 and their administration (Dawson Review).  Victoria’s comments are attached.

As you would be aware, Victoria made a considered submission to the Dawson Review that identified priority areas for reform to improve the Act’s effectiveness in fostering a competitive and fair marketplace for small business.  A copy of this submission is enclosed.  

In particular, Victoria expressed concerns regarding the effectiveness of provisions that seek to protect small business and consumers from dominant firms that misuse their market power.

It is of great concern to Victoria that the Dawson Review did not contain a sufficiently detailed and thorough analysis of these issues and reform options.  As a result, the report’s recommendation that there should be no amendments to the misuse of market power provisions of the Act, and the Commonwealth Government’s support for this recommendation, is considered by the Victorian Government to be an inadequate response.

Specifically, the Senate Economics References Committee should give serious consideration to options that improve the effectiveness of section 46 of the Act and address the issue of creeping acquisitions by strengthening the section 50 ‘statutory factors’ of the Act.  These measures would considerably improve the Act’s effectiveness in protecting small business. 

Victoria continues to implement a range of effective and practical initiatives that are aimed at promoting a transparent and fair environment for small businesses.  Victoria has established the Office of the Small Business Commissioner to investigate complaints by small businesses that are adversely affected by unfair competition.  Victoria has also overhauled its retail tenancy legislation to strike a fairer balance between landlords and tenants, and has drawn down unconscionable conduct provisions into Victoria’s fair trading and retail tenancies legislation. These reforms rely upon a Trade Practices Act that ensures a fair marketplace.

Most recently, at the Ministerial Council of Small Business Ministers, the Commonwealth undertook to work with the States and Territories to ensure that the original intent of section 46 of the TPA is preserved.

Victoria has a strong interest in ensuring that Australia’s competition laws improve the welfare of Victorian consumers and provide opportunities for efficient and innovative small businesses to compete without being the subject of unfair market practices.   

I wish the Committee well in its consideration of this important matter.

The contact officer for any queries is Mr David Latina, Acting Director, Office of Regulation Reform, phone (03) 9651 9768 or e‑mail: david.latina@iird.vic.gov.au.  

Yours sincerely

MARSHA THOMSON MP

Minister for Information and Communication Technology

Minister for Small Business

Attachment

VICTORIAN GOVERNMENT POSITION ON THE EFFECTIVENESS OF THE TRADE PRACTICES ACT 1974 IN PROTECTING SMALL BUSINESS

MISUSE OF MARKET POWER

Victoria considers that section 46 of the Act should be strengthened to promote a competitive and fair marketplace that provides adequate protection to small business and consumers from anti-competitive or unfair conduct.

Victoria’s submission to the Dawson inquiry concluded that:

Victoria is concerned with issues raised by small business in relation to the effectiveness of the misuse of market power provisions of the TPA (section 46) to adequately protect small business from dominant firms engaging in anti-competitive practices such as predatory pricing and price discrimination.  Victoria is concerned that s.46 as it currently stands is not effectively achieving its objective, and is therefore failing to adequately protect small business from illegitimate conduct by those firms who have a substantial degree of power in a market.  Victoria believes that the current provisions need to be strengthened to ensure that the objectives of s.46 are met and small business is adequately protected.

Original Intention of Section 46

Victoria considers that the original intention of section 46 of the Act is not currently being met.  

Section 46 of the Act as originally introduced in 1974 dealt with ‘monopolization’ by a business that was in a position to substantially control a market. The Explanatory Memorandum (EM) stated that “Clause 46 prohibits a monopolist (being a person who is in a position substantially to control a market) from taking advantage of the power he has by virtue of being in that position to: eliminate or substantially to damage a competitor, prevent the entry of a person into the market, or deter or prevent a person from engaging in competitive behaviour”.

The original section 46 was very restrictive in its application because it did not prevent predatory pricing or anti‑competitive behaviour unless the company was practically a monopoly.

In 1984 the Commonwealth Government released a Green Paper, The Trade Practices Act: Proposals for Change.  This paper included proposed amendments to strengthen section 46, which were enacted in May 1986.  

The purpose of the 1986 amendments to section 46, as stated in the EM, were to lower the market power threshold applying a corporation.  As stated above, under the old legislation a corporation had to be ‘in a position to substantially control the market’ and therefore the section had an extremely narrow application; the current test requires that a corporation only need have ‘a substantial degree of power in the market’. 

The Second Reading Speech to this amendment stated that:

an effective provision controlling misuse of market power is most important to ensure that small businesses are given a measure of protection from the predatory actions of powerful competitors.  Unfortunately, section 46, as presently drafted has proved of quite limited effectiveness in achieving that result, principally because the section applies only to monopolists or those with overwhelming market dominance … What is being aimed at is the misuse by a business of its market power. Examples of misuse of market power may include in certain circumstances, predatory pricing or refusal to supply (emphasis added). 

It is clear from the Second Reading Speech that a key intention of the 1986 amendments to section 46 was to improve the effectiveness of protection for small business from the predatory activity of powerful competitors.

The case law that has built up surrounding section 46 since 1986 (eg, the Queensland Wire case, and now the Boral and Safeway cases) has tended to interpret the section narrowly.

The original intention of the 1986 amendments to section 46 was to lower the threshold application to corporations in relation to misuse of market power.  At the time, it was almost impossible to obtain a conviction under that section because a company had to be in a monopolistic position before the section could apply.

In practice, however, the 1986 amendments to section 46 have had little practical benefit for small business.  In a response to the Dawson Review, ACCC Chairman Allan Fels noted that:

it defies belief that there has only been one instance since 1990 [the Queensland Wire case] where big business has used its market power to harm competition … following the recent High Court ruling on Boral, there is further ongoing uncertainty as to the effectiveness of this provision as the court has adopted a restrictive interpretation
.

While there is no explicit mention of ‘small business’ in section 46 itself, it is implicit in the ‘misuse of market power’ concept that the section relates to the small business( big business relationship (ie, it is difficult to conceive of a situation where a small business has ‘a substantial degree of power in the market’).

Victoria considers that the 1986 amendments to section 46 are now suffering from the same constraints that impinged upon the previous section 46 – that is, it is still extremely difficult to prove misuse of market power under the section because of threshold issues and narrowly judicial interpretation
.  It is therefore apparent that section 46 is not fulfilling its original intention.  

At the Small Business Ministerial Council meeting, which was held on 31 July 2003 in Melbourne, concerns were raised about the Commonwealth Government’s response in relation to section 46 of the Act.  At this meeting it was agreed that the “Commonwealth undertakes to work with the States and Territories to ensure that the original intent of Section 46 of the TPA is preserved and that a workplan be agreed to by Ministers to meet this aim”.

Since section 46 is demonstrably ineffective in protecting small business and consumers from anti-competitive behaviour, the Victorian Government’s submission to the Dawson Review argued that full consideration should be given to measures such as an effects test, price discrimination provisions and cease and desist orders.  The Dawson Review did not give adequate consideration to these matters. In its failing to give proper consideration to these matters the Dawson Review has not lead to the reform necessary to return section 46 to its original intent. 

Victoria calls on the Senate Economics References Committee to give fuller consideration to the proposed reform options.

Effects Test

Section 46 contains what is commonly referred to as a ‘purpose test’.  A common area of complaint is that the purpose test is a source of difficulty in proving cases of misuse of market power.  

An option previously canvassed by the ACCC in response to the difficulty it faces proving a relevant purpose under section 46 is the introduction of what it terms an ‘effects test’.   The ACCC has pointed to several arguments to support introducing an effects test and for this reason Victoria considers that the Committee should give consideration to this idea.

Predatory Pricing and Price Discrimination

Victoria is concerned that section 46 as it currently stands is not effectively achieving its objective, and is therefore failing to adequately protect small business from predatory pricing and price discrimination by those firms who have a substantial degree of power in a market. 

Despite the use of the term ‘predatory pricing’ in the aforementioned second reading speech the existing section 46 does not make any specific reference to either it or price discrimination.  Price discrimination was previously prohibited under section 49 of the Act, but this section was abolished in the early 1990s on the premise that breaches would be picked up under section 46. However, many small businesses consider that the generic provisions of section 46 do not adequately cover the issue and that a specific provision is needed.

Victoria considers that the Committee should give consideration to making specific provision in section 46 to address the issue of predatory pricing.

Cease and Desist Orders

Victoria considers that the Committee should include consideration of a ‘cease and desist’ provision.  Such provisions may alleviate some of the current concerns in relation to the effectiveness of section 46.  A temporary halt to prima facie illegal misuse of market power would appear to have merit by enabling faster enforcement action and the promotion of less costly dispute resolutions, subject to appropriate checks and balances.

Victoria considers that the merits of a cease and desist provision should be investigated by the Committee, particularly in cases where there is likely to be a substantial period of time from when the illegal misuse of market power occurred to when an outcome is reached in legal proceedings.  

UNCONSCIONABLE CONDUCT

In addition to having provisions in the Act that are effective in preventing the misuse of market power by a business against a small competitor, it is also critical that small businesses are protected from unscrupulous behaviour in their commercial dealings with large businesses.

Section 51AC of the Act was introduced in 1998 to address unconscionable conduct in the supply or acquisition of goods or services.   After the Commonwealth Government enacted the necessary enabling legislation, Victoria introduced the same protection at the State level by drawing down section 51AC into the Fair Trading Act in 2001. 

A common source of tension in business dealings has been in the area of retail tenancy, where a tenant can be in a vulnerable position, particularly during negotiations at the end of a lease.  Unconscionable conduct provisions encourage landlords to deal fairly with tenants and ensure that they do not abuse their superior bargaining position.  Victoria included unconscionable conduct protections in a comprehensive retail tenancy reform package that was introduced in May 2003.  

The unconscionable conduct provisions in Victoria's Retail Leases Act include a non-exhaustive list of matters, based on section 51AC of the Act, that may be taken into account in determining whether a party has acted unconscionably. To ensure that these provisions are made relevant to the landlord-tenant relationship, they also include additional factors that may be taken into account.  These relate to rent negotiations, use of turnover information and fit out costs.  It is not the intention of this provision to broaden the concept of unconscionable conduct, but rather to ensure that there is greater clarity as to how it may relate to retail tenancies.  The unconscionable conduct provisions should encourage a cultural change and the adoption of good business practices.  It gives tenants greater security, without imposing prescriptive requirements on landlords. 

Section 51AC and the State-based equivalent provisions have been operating for a relatively short period and the case law is yet to be fully developed.  As indicated in its submission to the Dawson inquiry, Victoria considers that the existing provisions should remain until the outcomes that they produce become clearer.  

Given that section 51AC is a very broad provision and its interpretation is still evolving, measures that provide greater consistency and certainty in the operation of this provision should be welcomed.  An unconscionable conduct provision that is widely recognised and well understood by business can assist in promoting improved behaviour without necessarily resorting to legal action.  In light of this, Victoria supports the Dawson inquiry's recommendation that the ACCC issue guidelines on its approach to Part IVA of the Act.  However, as section 51AC has been drawn down into State fair trading and other legislation, the ACCC should consult with the States and Territories as part of the development of these guidelines.

OTHER ISSUES

Creeping acquisitions

Victoria considers that the Dawson Review and the Commonwealth response did not properly address this issue.

The current merger law does not effectively address the issue of the gradual acquisition of small participants in an industry by a major competitor.  Section 50 of the Act should be strengthened to allow for cumulative effects rather than simply ‘one-off’ acquisitions that over time may substantially lessen competition.

Victoria calls on the Senate Economics References Committee to examine the feasibility and net benefits of amending the section 50 ‘statutory factors’ to allow the ACCC to take into consideration previous mergers and acquisitions by an acquirer.  This would allow the ACCC to consider the aggregate effect of previous mergers and assess the resultant state of competition in any relevant market. 

Collective bargaining

The Victorian Government supports the Commonwealth Government’s response to the Dawson Review’s collective bargaining recommendations.  While provisions currently exist for the authorisation of similar arrangements, it is important that the proposed amendments deliver a speedier, simpler and less costly process than is currently the case.

******

� ACCC Media Release, “Dawson Report – Preliminary Response: Criminal Sanctions Major Step Forward for Competition Policy”, MR 74/03, 16 April 2003


� It should be noted that the reason why the ACCC failed to obtain a conviction in the Boral case was because the High Court did not consider that Boral had a ‘substantial degree of market power’, which is the threshold test required under section 46.





