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INTRODUCTION
The Franchise Council of Australia (FCA) is the peak industry body for the Australian franchise sector representing the interests of stakeholders.

The franchise sector contributes some 12% of the national GDP ($80Billion)  from 700 franchise systems with over 50,000 franchise outlets employing over 600,000 Australians. 

The sector is represented in retail, business to business operations, homebased and mobile businesses and is representative of small business. The sector offers small business operators opportunities to be self employed with a unique link to a network of peers operating under the same brand. Although similar in branding each franchisee is very different in operation which means that franchising is unique. Unique enough to require a mandatory Code of Conduct regulated by the Australian Competition and Consumer Commission (ACCC) placing a direct focus on small business operating under the regulatory requirements of the Trade Practices Act, more so than any other commercial business sector.
Franchising represents one of the main techniques, if not the only technique, to enable small business to successfully compete against larger businesses.  

This issue of competition is important in the context of the possible relaxation of merger and competition rules. The Franchise Council of Australia supports the free market principles behind such a decision provided the impact on small business is recognised, and small business is not shackled with a costly and anti-competitive regulatory regime.

By definition, over 98% of the participants in the franchise sector in Australia are small businesses.  This is a critical point in the context of regulation of the sector by the ACCC.  Although the Trade Practices Act has always affected the sector, the introduction of the Franchising Code of Conduct (the Code) as a mandatory industry code pursuant to the TPA has had the effect of giving the ACCC a much greater role within the sector.  The franchising sector is the only sector regulated by the ACCC under the mandatory code regime.

We welcome the inquiry into the effect the TPA has on small business and recommend solutions be found to resolve the uncertainty associated with certain provisions of the Act.
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The Challenge for the Inquiry
It is the view of the Franchise Council of Australia that Senators when considering the Trade Practices Act and its effect on small business should investigate beyond the literal wording of the Act and consider its application.

Small business may not be disadvantaged by the literal application of the law which is the position argued by stakeholders keen for little change; stakeholders such as market dominate landlords. But the fact is that small business is disadvantaged by the application of the law prior to a court determination and this is where the unfairness lies for small business.

Changes to the Trade Practices Act would not advantage small business if they remain unable to access it. 
Thus the current law may be regarded by legislators as adequate yet it benefits big business rather than small business. The concept of small business by its very definition means that its access to capital to fight court proceedings is limited. Small business doesn’t necessarily need changes to the law, rather it needs consistent access to the law. It also needs clear definition so that it can operate with certainty rather than the uncertainty of s46 of the TPA and Part IVA’s s51AC.
For instance it can been observed that according to case study, sections 51AA, 51AB and 51AC of Part IVA of the TPA does not provide evidence that these sections fail to protect small business from unconscionable conduct, rather it could be argued that access to the law and current actions by those with market power in the market place limit evidence being collated. It is not the law, rather its application that requires investigation.

The challenge for Senators is to consider not only the law but the use of it to influence commercial decision and this is where small business is disadvantaged through lack of market power and resources to fight any legal action threatened, proposed or actioned. 
ISSUES NEEDING TO BE ADDRESSED

An clear answer to the question, does the Trade Practices Act protect small business? For it seems there is little evidence the Act does not provide protection for small business yet the market suggests otherwise, why?

Are the methods of access to the law adequate for small business?
A clear and fair definition of unconscionable conduct under s51AC, preferably by legislation or guidelines developed in consultation with industry, so that the boundaries are clear and there is contractual certainty.  
The establishment of fair and transparent processes for ACCC conduct in the franchising sector that recognise that small business franchising enforcement issues are different from those that may be appropriate for large businesses. 
The imbalance of power between the landlord and the tenant

The introduction of a Code of Conduct within the Retail Leases sector to provide greater certainty and protection for retailers against the market power of the landlord.
Access to the legal processes for small business.

An increase in education opportunities and mandatory consultation prospective small business operators prior to engaging in a small business.


Issue 1:
Does the Trade Practices Act (TPA) support small business
It is the view of the FCA that the TPA is an effect legislative and regulative mechanism and allows Australian business to trade generally with confidence. Although the TPA law is within Australian business psyche it more often than not directs business through convention rather than the letter of law being applied. The market promotes a vigorous commercial atmosphere and when faced with the application of the law it is small business who is disadvantaged; not by the law, rather by the lack of access to the process of the law.

It is the view of the FCA that small business remains disadvantaged by the TPA; not by the intent of the law itself, rather the use of it to bring poor traders to account.

The law should be available to all who commercially operate under it but it is a common theme that it is the party with the money that survives the application of the TPA rather than the merit of a case for breach of trading law.  

For the Trade Practices Act to be effective for small business it requires access and small business does not have the resources to have access.  Australian law maintains a view that we are all equal under the law; it is the FCA’s view that small business does not have the benefit of this principle and breach of the Act is sometimes determined by affluence rather than merit.

The FCA supports the Reid Report recommendation that small business should have easier cheaper access to court determination which under current protocols does not exist. 

If any change to the TPA is recommended by the Senate Committee we respectfully suggest that it may not necessarily be the law but rather access to it that may be the issue.

Recommendation

Provide greater access for small business to having issues resolved without the need for costly court or legal action.
Issue 2:
Unconscionable conduct
The uncertainty with s51AC of the Trade Practices Act is not in its definition; rather, it is the application of the law.

The challenge for small business is to understand what unconscionability means, for when applied the meaning could differ between officers of the ACCC which creates uncertainty and operational confusion. 
The issue means that small business does not know what 51AC means and thus could jeopardise operational decisions and therefore create financial challenges which have not been accounted for.

Small business concepts are fairly simple. Achieve sales, produce product within costs, keep operational costs to a minimum and hopefully make a profit. Pay tax on profit and help the Australian economy. Franchising contributes $80 Billion to the Australian economy and therefore it can be assumed it is a stable sector of the economy. This is far from reality. The truth is that small business operates on small margins; unable to source good advice due to the expense in obtaining it; they work long hours and have little business or strategy planning in place. They provide employment and they stress over many issues and maybe through lack of capital, cash flow or even time, cut corners. 

Are these short cuts unconscionable?
The fact is no one knows. And as the definition is determined by case and circumstance there remains an uncertainty for those operating within the small business market. 

Although there are few cases determined under s51AC does this mean that the ACCC has not opened files on other matters? The answer of course is that there is a case load of history within the ACCC yet the market is not aware of these cases due to restrictions and privacy issues.
Recommendation

The FCA recommends a clear and fair definition of unconscionable conduct under s51AC exists, preferably by legislation or guidelines developed in consultation with industry, so that the boundaries are clear and there is contractual certainty.  
It is also recommended if test case funding is continued, initiated by the ACCC, the Government fund both sides of a test case to give either case law or specific guidelines as to s51AC intentions.  At present many of the so called test cases are in fact ACCC viewpoints given court endorsement either under the enforceable undertakings process, or (for example in the Simply No Knead case) in the absence of robust contrary argument from the defendant.

Issue 3:
Small business enforcement of TPA
As suggested in this submission in issue 1 the FCA believes that small business is disadvantaged by the application of the TPA due to access to the processes of the law.

The FCA believes there is a trend for legal operatives to use the TPA to encourage action against a small business operator. Some of these legal practitioners operate on a success fee therefore they begin action based upon the strategy of never getting to court. They hope for a pre court settlement.

A small business operator is then compelled into the costly court process based upon possible spurious claims which if lost would mean a significant effect on the brand within the market.

Senators must realise that a brand has fragile security within the market at a small business level and any action against the brand will affect the entire franchise network. 
An action against a franchisor by one franchisee will affect all franchisees within the system if it is handled without consideration for the other small businesses reliant on the brand. For example a disillusioned small business operator with an ambitious lawyer in Cairns could impact upon the entire small business network throughout Australia. Disillusionment for any reason can be actioned under a spurious claim under 51AC and therefore could result in more than one small business closing. A big Australian business like the former BHP could withstand such an action but not the fragile nature of a franchise system. Any action, true or not, will affect the system’s network and brand.
Therefore a small business operator will seek the path of least resistance and cost method which is probably paying the claim out prior to any court action. Unlike big business who can afford to fight.
So does the TPA protect small business? Court precedent would indicate it does yet anecdotal advice suggests otherwise. The solution does not lay with changes to the law, rather it requires a process change; easier access without costly legal processes, rather an improved small business mediation and possible arbitration system.

Enforcement mechanisms must be adjusted, and the ACCC must be mandated to use in the first instance the mediation process based upon dispute resolution processes it championed when the Franchising Code was first introduced.  
A typical ACCC investigative process is unnecessarily costly for all, as it often involves requests for vast amounts of material and information.  (In one instance a franchisor’s photocopying costs alone had reached many thousands of dollars before any proceedings had even been instituted). For small business to have equal access under the TPA cost need to be addressed.

Recommendation

The FCA strongly recommends that the costs for small business gaining access to court be reviewed. We also recommend the issue of costly spurious claims being made based upon s51AC be considered and a process of adjudication be implemented with quick resolution mechanisms. 



Issue 4:
Imbalance of power between the Landlord and Tenant
Issue 5:
A Code of Conduct for the Retail Leases sector
Contrary to the leaders and strongest voices in the retail business market, mostly landlords, there are many issues which are affected by the imbalance and misuse of market power.

Section 51AC was proposed to help small business in its negotiation and dealings with landlords however market anecdotes indicate that market power does not diminish conduct verging on but not actually unconscionable.

Landlords claim that market competition determines activity within the retail leasing sector however this is clearly not the case in actions within the sector.

The issues for small business involved in retail leasing cannot be protected by the TPA nor the new state based Retail Leases Act within many states because of a power imbalance within the market.
Owners have every right to maximise their investment opportunities however they should not do so at the expense of new tenants who may be short on information or experience pertaining to the protocols of lease negotiation.

What this effectively means is that a novice retailer can negotiate a lease on terms which have a detrimental effect on the entire market. This novice retailer may not survive the market but the standard set by that lease negotiation remains. This means the market is directly affected by an imbalance of information and this imbalance may at times be manipulated to the benefit of the owner.

The issues which effect a market where small business operates, yet are not protected by the TPA nor any substantial state legislation include:

· Full disclosure statements

· Distribution of outgoings

· Disclosure of development

· End of lease disclosure

· Tenure

· Rent determination

· The misuse of turnover figures

· Limited dispute resolution mechanisms

These issues are somewhat addressed within state based legislation yet small business remains unconvinced it gains redress within the market through legislation.
Behaviour within the retail sector from landlords or their agents remains imbalanced as they hold the market power and the TPA cannot help small business. Changing the Act may not alter the imbalance per se but what might change behaviour would be the introduction of a mandatory Code.
The FCA believes the TPA is ineffective in assisting small business within the retail sector in protecting them from the imbalance of market power from landlords and this must be addressed. 

We believe that altering the TPA may not change behaviour but a regulatory process that is affordable and allows mediation based upon a Code will redress the many challenges of small business.
Recommendation 

The FCA is the only business sector to operate under a mandatory Code. Although we believe the Code does not adequately help the sector, we confirm there has been a shift in behaviour and the sector has developed because of its implementation.

Whilst there remain unclear guidelines for behaviour within the retail leasing sector we believe a change cannot come via the TPA. 

We recommend an introduction of a Code of Conduct for the sector which allows proper market development yet not at the expense of small business due to an imbalance of market power skewed to the landlord as currently exists.
Issue 6:
Education

Where the TPA has a weakness is in the use of education for business entry. 
Current standards of education for new business entrants are poor and it should be mandatory that small business operators be exposed to proper education about the demands of business prior to entry.

Business is risky, yet the queue to join the ranks of Australians investing in small business does not abate, rather it grows. Novices entering the market impact the stability of the market; affect the outputs within the market; add to the financial costs; add to business failure rates and place demands upon interpretation of the TPA. 
Failures within the market look to blame something or someone other than themselves for failure and some seek to use the TPA for retribution purposes.
Effective education for small business may reduce the demands upon the TPA processes. 
Legislators create the law and then distance themselves from providing funds for effective education. This inquiry should not only consider the sections of the law effecting small business but should also include its application through effective education.
Recommendation

The FCA believes it is incumbent upon government to provide adequate funding to the market to educate prospective small business operatives. This funding should be made directly to the market and not through ineffective bureaucratic methods currently available, which clearly do not work.
Conclusion
Whilst the FCA believes there is a need to review section 51AC to determine greater certainty for small business we believe there is much this Inquiry can do to add to small business gaining protection from the TPA.

The Senate Committee should consider:

· Small business provisions specifically within the Act.

· Greater mediation systems.

· Easier and cheaper redress for small business when dealing with the Act.
· Increased education for small business.

· Increased Codes of Conduct for commercial business sectors, in particular the retail leasing sector.

· Greater direction to the ACCC to seek resolution to a complaint rather than acting without mediation.

· Direction to the ACCC to limit seeking media publicity prior to determination within the court process.
