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1. Introduction
The Council of Small Business Organisations of Australia Ltd (COSBOA) welcomes this enquiry into the Effectiveness of the Trade Practices Act 1974 in protecting Small Business.

In our submission in July 2002 to the Dawson Committee Review of the Trade Practices Act 1974 we covered Criminal Sanctions, Misuse of Market Power, Collective Bargaining and Small Business, Mergers, Role of the ACCC and a comment regarding Unconscionable Conduct.

We have now seen the Dawson Report released along with the Governments response and a few High Court decisions (notably Boral) that has caused much debate among our members. The general view is that the Trade Practices Act is not effective for small business. The three areas of most concern are:

1. Section 46 – Misuse of Market Power

2. Section 51AC – Unconscionable Conduct

3. Effective Collective Negotiations

The Council of Small Business Organisations of Australia Ltd (COSBOA) is concerned that the Court process are taking too long and are too expensive. There is a serious doubt as to whether the Courts are delivering on the Parliamentary intention in relationship to anti-competitive and/or unconscionable conduct. 
2. Reform of Section 46

The Australian Competition and Consumer Commission (ACCC) summary of the Trade Practices Act 1974 in its section Misuse of Market Power – S.46 

A business that has substantial degree of power in the market is prohibited from taking advantage of that power for the purpose of:

· eliminating or substantially damaging a competitor

· preventing the entry of a person into any market or

· deterring or preventing a person from engaging in competitive conduct in any market

The Act is very clear that a business must have ‘substantial degree of market power’ in order for Section 46 to be used. The intention by Parliament in 1986 by inserting ‘substantial degree of market power’ was designed to expand the law from monopolists or business in a dominant position in the market to any other business that has substantial market power and in particular oligopolists. The Boral High Court case, in our opinion, has made the statement ‘substantial degree of market power’ as a business that is close to being a monopolist, completely changing in our opinion the intent to the changes of the Trade Practices Act in 1986.
The Council of Small Business Organisations of Australia Ltd (COSBOA) supports change to Section 46 that qualifies the term ‘substantial degree of market power’ to actually identify those businesses in the market place that has it. In addition it is necessary to clearly define the term ‘taking advantage’ in relationship to competitive behaviour. The constituency that COSBOA represents wants protection when businesses with a ‘substantial degree of market power’ use it to damage a competitor which often is small business.  

COSBOA supports recommendations made by the Fair Trading Coalition and its member NARGA in presenting constructive examples on how Section 46 can be improved in order for the parliamentary intention of the Act to restore confidence in the market place that a business that uses its market power uncompetitively will be brought to account because the present interpretations of the Courts are not meeting small business expectations. 
3,
Unconscionable Conduct (Section 51AC)
Many of our members have shared their concerns regarding Unconscionable Conduct in the market place. The Dawson Review considered Section 51AC outside its Terms of Reference. COSBOA believes and recommends that Section 51AC would provide greater support to business in their dealings with larger corporations if the Section proscribed unfair, harsh as well as unconscionable conduct as at present. The addition of these words would put beyond doubt that Section 51AC was intended to be a broader prohibition against unconscionable conduct.
COSBOA also recommends that Section 51AC deals effectively with the following conduct:

· unilateral variation of contract or associated documents;
· the termination of contract by one party without just cause or due process (though it is not intended that the rights of parties to repudiate a contract be removed);

· creating, imposing documents or policies post-signing of the contract which distort the original contract; and

· the presentation of ‘take it or leave it’ contracts or agreements in circumstances where one party is economically captive to the other.
· Bid shopping or forcing contractors to change contract price after contract has been awarded

Section 46 with the amendments that COSBOA suggested will protect small business from market power but Section 51AC will provide more certainty and act as an effective safe-guard for those small businesses that are in direct contractual relationships. This will provide certainty for small against large.

A number of our members are most concerned that the public sector that competes in the private sector should be subject to the same unfair, harsh and unconscionable conduct provisions of the Trade Practices Act and that that be explicitly stated in the Act. The public sector is a significant purchaser of goods and services in our economy and should be subject to the same rules as any other purchaser of goods and services. 

COSBOA is aware that some may argue that Section 51AC needs more time to be tested by the Courts. COSBOA opposes this view in light of the difficulties that Section 46 has experienced in its progress through the Courts.  It is time that the Trade Practices Act be sufficiently clear that the Courts do not need to make new interpretations that changes the intent of Parliament. In a society where big is getting bigger, small needs this protection immediately for both unconscionable, unfair and harsh conduct. 
4. Collective Negotiation

The Council of Small Business Organisations of Australia Ltd (COSBOA) supports the Howard Government’s acceptance of the Dawson recommendations for small business to collectively bargain. 

Dawson proposed establishing a notification process for collective bargaining by small business with a transaction value threshold set at $3m and a 14 day notification period before operation and the opportunity for third parties to collectively bargain on behalf of a group of small businesses or their members. The Government supported these recommendations with an implied recognition that the authorisation fee would be low, immunity would be three years on approval of a notification and supported the concept of third party negotiations.
COSBOA is concerned that the detail required to make collective negotiations practical needs to be further clarified. 
The Council makes the following suggestions:

1. the $3m threshold be on per transaction and exclusive of taxes and indexed annually;

2. the process and lodgement to be simple, small business friendly and fees capped at a low figure; and
3. that collective bargaining negotiations include an option for a right of boycott 

5. Further comments

5.1 Part IVB – Codes of Conduct
Section 51AD prohibits contraventions by corporations of applicable industry codes of practice. An applicable is one which is mandatory for the industry in questions or a voluntary code that binds the corporation, such codes must be declared either as mandatory or voluntary by regulations under Section 51AE. Currently franchising is specifically defined as an industry for the purposes of Part IVB. 

The Council of Small Business Organisations of Australia Ltd (COSBOA) is generally supportive of voluntary codes rather than mandatory codes because the regulatory impact is at a much higher cost for small business than large business. COSBOA would be supportive of mandatory codes where they improve conduct requirements on big business in their dealings with small business (eg franchise code). COSBOA is supportive of industries developing best practice principals that lead to fair trading and benefits to the consumer but not at the destruction of the small business sector.

5.2 Creeping Acquisitions
A new specific prohibition against anti-competitive creeping acquisitions is called for in view of the difficulties faced by the ACCC under the current s 50 in assessing a proposed acquisition by a dominant corporation by reference to previous small acquisitions by that corporation in the particular market. While a large acquisition by a dominant corporation can, be subject to close scrutiny by the ACCC, a series of minor acquisitions that together would substantially lessen competition are less likely to se subject to the same scrutiny. Where in fact scrutinised the ACCC faces considerable limitations on its ability to assess the cumulative effect of the creeping acquisitions on the level of competition.

Prohibiting anti-competitive creeping acquisitions would prevent further anti-competitive concentration in already highly concentrated industries. With dominant corporations already controlling key industry sectors and s 50’s inability to deal with small, yet cumulatively anti-competitive acquisitions, all further acquisitions by such dominant corporations should be placed under the competitive microscope to assess their impact on competition in the relevant market. Where a proposed new acquisition would, when taken together with previous acquisitions in the market, substantially lessen competition in the market, that acquisition should not be allowed. Given the importance of preventing anti-competitive creeping acquisitions, it is imperative that the ACCC be notified of such proposed acquisitions by dominant corporations.

Where markets are highly concentrated, consumers do not get the benefits that ordinarily flow from vigorous competition. In those circumstances, there is a danger that what little competition is present in the market may be removed through the acquisition of independent small business rivals by entities having a substantial degree of market power. The removal of independent rivals merely acts to further concentrate the market to the detriment of consumers. Backed by their considerable market power, entities having a substantial degree of market power can simply undermine an independent small business rival or acquire it. Indeed, a process of undermining an independent small business rival in a highly concentrated market can be part of an obvious strategy of lowering the value of the independent’s business with a view of acquiring it subsequently at a reduced price. Over time, an entity having a substantial degree of market power can simply cherry pick independent small businesses at leisure to the detriment of consumers.  Often these independents feel they have little choice other than to sell out as they are unable to remain competitive as a result of the unlevel playing field favouring dominant corporations.

Small Business is concerned that the continuing concentration of industry sectors not only undermines the independent small business sector, but more importantly is highly detrimental to consumers. There must be a point at which a market is too highly concentrated and any further acquisitions need to be carefully reviewed. Without a divestiture power for intentional breaches of s46, more attention needs to be focused on ensuring that no further concentration occurs, through acquisition, in those markets already viewed as too highly concentrated.

One proposal for identifying highly concentrated markets and ensuring that no further concentration occurs without appropriate scrutiny involves giving the ACCC the power to issue what Small Business describes as a ‘concentrated market notice’. 

Anti-competitive creeping acquisitions – The role of a Concentrated Market Notice

A concentrated market notice would be issued after the ACCC has formed the view that an identified market is highly concentrated by reference to pre-determined criteria. Small Business would submit that a highly concentrated market is one in which four or less market participants control 75% or more of the market. Given that four or less market participants control 75% or more of the market, it is quite likely that a majority of those participants already have a substantial degree of market power. In such circumstances, acquisitions by such participants can only increase their level of market power and more than likely to the detriment of consumers.

With the danger of further concentration continuing to impact negatively on the level of competition, it is important that further acquisitions in concentrated markets are placed under the spotlight. Thus, while a concentrated market notice is in place, no acquisitions in the market identified by the notice can take place unless authorised under the Act or allowed by the ACCC subject to an appropriate s 87B undertaking.

Such a concentrated market notice would not prevent further acquisitions, but rather would ensure that if any such acquisitions were to take place their impact on competition is carefully assessed. The clear advantage of a concentrated market notice is its transparency. That is, once a notice is issued, market participants are well aware that any further acquisitions need to be justified on public benefit grounds or a trade off needs to be made by which the acquirer undertakes to divest existing assets or operations to offset the increase in market concentration arising from the proposed acquisition.

An alternative to a concentrated market notice would be to give the ACCC the power to issue, on a case by case basis, what Small Business describes as an `anti-competitive acquisition notice’.

Anti-competitive creeping acquisitions - An Anti-Competitive Acquisition Notice as an alternative

Rather than identify concentrated markets beforehand and deal with further acquisitions in a pre-emptive, yet transparent manner, the ACCC could be put into a position to respond to particular acquisitions that, when taken together with previous acquisitions, substantially lessen competition in a market. By taking each acquisition on its merits, the ACCC could carefully weigh up whether or not a particular acquisition, when taken together with previous acquisitions, substantially lessens competition. If the ACCC forms the view that it does, then it could issue an anti-competitive acquisition notice. Once such a notice is issued the acquirer must divest itself of the acquisition or not proceed with it unless it has been authorised or subject to a s 87B undertaking accepted by the ACCC. In these circumstances, an anti-competitive acquisition notice has the advantage of allowing the ACCC to consider each acquisition on a case by case basis and to act only where it forms the view that the acquisition is detrimental to competition and consumers.
COSBOA recommends that the ACCC be given the power to issue ‘concentrated market notice’ and/or an ‘anti-competitive acquisition notice.’
5.3 Divestiture
Given that the present s 46 focuses on intentional anti-competitive conduct by an entity having a substantial degree of market power, it is readily apparent that the present s 46 deals with unilateral abuses of market power. That is, the entity has such market power that it can use that power to eliminate competitors, deter entry into a market or deter competitive conduct.

In short, if an entity with a substantial degree of market power cannot be constrained by competitive pressure from rivals or the possibility of new entrants, then it would be in the public interest for some other mechanism to be available to undo the anti-competitive effect of a highly concentrated market

At present, the courts do not have that opportunity and, accordingly, entities having a substantial degree of market power are only constrained by industry specific regulation or monetary penalties

While a divestiture power for breaches of s 46 may never be used, that in itself is no reason for not adding it as a remedy under the Trade Practices Act. Indeed, its mere addition as a remedy would send a clear signal to entities having a substantial degree of market power that it might comes unstuck if it goes too far. Ideally, that should inject a degree of self-restraint that is presently missing in relation to possible breaches of s46.

COSBOA recommends that a divestiture power be added to Section 46 of the Trades Practices Act.
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