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5 September 2003
The Secretary

Senate Economics References Committee

Room SG.64

Parliament House

CANBERRA  ACT  2600

Dear Sir
Inquiry into the effectiveness of the Trade Practices Act in protecting small business

Boral Limited wishes to make the following submissions to the Senate Economics References Committee in relation to the issues raised in the terms of reference for the further review of the Trade Practices Act:

1.
Objective is to promote competition.  The objective of effective competition regulation should be the promotion of competition in the economy, for the benefit of consumers.  

In Boral's view, effective application of s46 involves "protection" for businesses participating in industries which are dominated by firms with substantial market power.  In many cases, these businesses may well be "small businesses", but that this is the case should be secondary to the primary regulatory objective of promoting competition, rather than promoting the interests of any one particular sector of the economy.

2.
Boral Masonry case was uncontroversial on its facts.  In Boral's view, the recent controversy over the outcome of the Boral Masonry case is unwarranted.  The principles decided upon by the High Court in that litigation reflect international orthodoxy in competition regulation.  Particularly, we draw out the following points from the case:

(a) With a market share that varied between 12% and 30%, the High Court found that, on that measure alone, it was most unlikely that Boral Masonry held "substantial market power" (either as a "monopolist" alone, or as part of an oligopoly).  We note that even under the highly over-inclusive market share tests for determining the presence of market power, which were proposed by the "Fair Trading Coalition" in its recent submissions and with which we do not agree, it is doubtful that Boral Masonry had market power.

(b) The industry in which Boral Masonry participates has very low barriers to entry – concrete masonry machinery, raw materials and industry expertise are all readily available, the capital costs of establishing a new plant are low and can be recovered readily by the sale of second hand machinery, and there are no intellectual property rights of any significance.  In light of these factors, even if any one participant were to hold a very large market share, it would remain exposed to the competitive threat of new entry.

(c) In light of these and other factors, Boral Masonry did not hold "substantial market power".  Where that is the case, a company such as Boral Masonry may compete vigorously and effectively (and in doing so, observe that it may damage its competitors as a result).

(d) Boral Masonry matched, or only just beat, the prices of its competitors during the price war and period of alleged predation under review in the litigation.  Meeting competition in this way is unlikely to be a "misuse" or "taking advantage" of market power (even if Boral Masonry had possessed substantial market power).

(e) The "new entrant" to whom Boral Masonry was said to be reacting, C&M Bricks, had superior machinery and business systems with lower operating costs.  C&M Bricks was found by the Courts to have "thrived" throughout the period of alleged predation and now has the largest market share in Victoria.  This has occurred notwithstanding that Boral Masonry and its other competitors have continued to compete vigorously with that business since the mid 1990's.

In short, the Boral Masonry case was decided on its facts, and the particular circumstances of the Boral Masonry business and the concrete masonry industry in which it operated, and the Committee should avoid drawing general observations from individual allegations of illegal conduct under s46.  Each case is necessarily specific to its facts, as detailed industry conditions vary hugely from one industry to the next.

3.
All Australian companies should be encouraged to compete effectively.  As a matter of policy, it is critical that all Australian companies, large and small, are encouraged to compete vigorously and effectively in the industries in which they participate.  This proposition is at the heart of delivering efficient outcomes and lower prices to Australian consumers.  In the case of the Australian economy especially, which is characterised by many concentrated industries, it is even more important that firms within those industries are not discouraged from competing effectively.  If Australia's misuse of market power prohibition is either too vague or overly-inclusive, Australian consumers will suffer as Australian businesses take "softer" and less competitive approaches to their day to day business activities.

4.
More resources for the ACCC.  It has been suggested by the ACCC and other commentators that the regulation of misuse of market power under the existing provisions of s46 is too time consuming and slow.  In response to this proposition, Boral points to the history of the Boral Masonry case where the ACCC spent in excess of 2 years investigating the allegations (during which time Boral Masonry cooperated with very extensive ACCC requests for documents and information).  However, once proceedings were issued in March 1998, the matter was dealt with quickly (given the extent of the issues in dispute) and judgment in the matter at first instance was handed down 18 months later in September 1999.  

If the Committee is minded to make recommendations in response to the proposition that s46 proceedings are too slow, Boral Masonry suggests that the Committee address the resources which the ACCC brings to bear in its investigations, and the manner in and speed with which it concludes them, rather than the terms of s46 itself, or the litigious process which follows.

5.
No change to section 46 for now.  Boral is watching with interest as further s46 cases are decided by the Courts.
The recent decisions by the Full Federal Court in the Safeway and Warner Music/Universal Music appeals indicate that the law on s46 can be further developed to the stage where it can be applied with certainty.  The Safeway decision also confirms that s46 has potential benefit for small business and the findings in the Warner Music/Universal Music case show that small business has Part IV protection under s47.
The increased clarity which is likely to emerge from these cases will assist Boral in its efforts to comply with the law and to compete effectively in the industries in which it participates.

In the meantime, Boral is strongly of the view that no legislative change should be made to s46.  Any change would only introduce uncertainty, just as the law on the current provision is becoming clearer for the benefit of all Australian businesses and the consumers to whom they supply goods and services.

6.
Any effective predatory pricing test requires proof of market power.  Some commentators have suggested that "predatory pricing" behaviour, or "below cost pricing" should be completely prohibited, whether or not the price-cutter has, or might acquire, "market power".

The Committee should reject any such suggestion.  

Low prices are almost always good for Australian consumers and for competition in Australian markets.  It is only where low prices are followed by a reduction in competition and higher prices later, that they are not.  US law (and now the Australian law per the Boral Masonry case) has looked to proof of a likelihood of higher prices later (or "recoupment") before a predatory pricing claim is made out.
Whatever changes might be suggested, to be effective and not highly over-inclusive, the Australian "predatory pricing" law must require some proof of higher prices later, or at least a reasonable likelihood of higher prices later.  It is only where subsequent higher prices are likely that consumers will suffer, or competition will have been lessened.

Any "higher prices later" test has implicit within it some consideration of the "market power" which is, or might be, held by the alleged "predator".  After all, "market power" is simply the ability of a firm profitably to raise prices above competitive levels, or to reduce its output (in terms of quality or quantity) – "to give less, or charge more".

Thus, whether it is done expressly (as s46 does now, by applying only to firms with "substantial power in a market"), or implicitly (by looking only to the likelihood of subsequent recoupment – that is, higher prices later), an effective predatory pricing law must have some regard to the "market power" of the alleged "predator".  Any blanket prohibition of below cost prices to industries where subsequent higher, uncompetitive prices are unlikely, will simply chill competition in those industries.  Australian consumers, and the competitiveness of Australian markets, will suffer as a result.

7.
No changes to the unconscionability provisions.  Boral is conscious of its obligations under the unconscionable conduct provisions of the Trade Practices Act in its dealings with other businesses.  These provisions, and similar State legislation, have diluted the certainty with which Boral deals with others, but that issue is manageable, in our view, provided that the Courts bring a reasonably commercial approach to issues of "fairness" in business dealings.  To a large extent, this remains to be seen, as few cases have been decided under the new s51AC of the Trade Practices Act, which applies specifically to "business transactions". 

A Boral subsidiary company has recently won a case involving claims of unconscionability – see Boral Formwork & Scaffolding Pty Limited v Action Makers Ltd (in admin. receivership) per Austin J, NSW Supreme Court, 5 August 2003.  The case is important as it confirms that unconscionability claims under s51AA and the new s51AC may be made:

· in relation to any conduct "in connection with" supply of goods or services (including, in this case, the financial arrangements between supplier and customer); 

· even where neither party has any special disability or disadvantage;

· where the impugned conduct is simply an unconscientious reliance on legal rights which might otherwise exist.

This case broadens the application of s51AC from the context of other recent cases.

In Boral's view, the law under s51AC of the TPA especially (including the specific matters to be taken into account for a "small business supplier" under sub-section (4)), as well as the older s51AA, should be given time to develop and to be applied in a much wider range of cases, before any further changes are made.  With the exception of the Boral Formwork decision, s51AC has been applied only in a handful of cases, primarily in relation to leasing disputes and franchise arrangements.

Boral by virtue of the Boral Masonry case has relevant experience in the application of s46 and I would be pleased to expand upon these submissions by giving evidence before the Committee at a public hearing.

Yours sincerely

Rod Pearse

Managing Director & CEO
Boral Limited
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