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Inquiry into the Effectiveness of the Trade Practises Act 1974 

in Protecting Small Business

1.
Executive Summary

The Liquor Stores Association of Victoria Inc. (LSAV) addressed the Dawson Committee Review of the Trade Practices Act in July 2003 with a submission and appeared before that Committee in Canberra. The Association stands by its initial paper (attached), but in light of this Senate Inquiry addresses several issues raised in the Terms of Reference.

The Association urges amendments to the Trade Practices Act (TPA) that will, on the one hand provide a protective screen against unfair and predatory behaviour by large corporations against small business, and, on the other, enhance competition and ensure a fair and honest trading regime. 

The LSAV proposes:

1. Several new definitions to be included in the Act

2. An uncomplicated mechanism for ‘notification’ sanctioning collective bargaining by small business;

3. Redrafting of misuse of market power provisions at Section 46;

4. A clear fair trading provision at Section 51AC;

5. Prohibitions on third line forcing at Section 47;

6. Criminal sanctions for cartel behaviour; and

7. The ACCC retain its existing authorisation role in relation to mergers.

8. Rewording the Object of the Act, Part 1, Section 2, to read;

‘The object of this Act is to enhance the welfare of all Australians through the promotion of effective competition and fair trading in order to ensure that small and medium-sized enterprises have an equitable opportunity to participate in the Australian economy and in order to provide consumers with competitive prices and product choices.’

Definitions

Part of the problem is that because certain words or terms are not defined in the Act, it has become a lawyer's feast with the precision of the original legislators’ intent corrupted. We believe the following words need defining:

Fair: free from bias; without irregularity or unevenness.
Bias: to influence unfairly, warp, prejudice, an inclination.

Honest: honourable in principles, intentions and actions.
Market: define what constitutes a market.

Market power: define what constitutes market power.

Cost: define what constitute an item’s cost.

Relevant market: define what constitutes a relevant market.

Predatory behaviour: define what constitutes a predatory behaviour.

Below cost selling or unusually low pricing.

Protection: preservation from injury or harm, protected into the future from monopoly, duopolies, substantive market abuse. 

2.
Who is the LSAV?

The Liquor Stores Association of Victoria Inc. is an Association of independent small business owners licensed under the Victorian Liquor Control Reform Act 1998, to sell packaged liquor for off-premise consumption. Our members, in the main, are small family businesses or small family companies who own and operate bottle-shops or licensed grocery stores. The two major chains, Coles and Woolworth and their subsidiaries are not members of this State Association, nor does the Association speak on their behalf.

3.
Collective Bargaining

The Howard Government accepted Dawson’s recommendations for small businesses to collectively bargain.  

Dawson proposed:

· Establishing a notification process for collective bargaining by small business;

· A transaction value threshold set at $3 Million;

· A 14 day wait-over before a notification operates; and

· Provision for third parties to notify on behalf of a group of small businesses.

The Government implied recognition of the following: 

· A low notification fee. 

· Allow a three year immunity on approval of a notification, and 

· Allow third party representative actions.  
Neither Dawson’s nor the Government’s response contained the detail, but were in-principle guides. The LSAV therefore proposes that any final legislative amendments ensure that; 

· Collective bargaining negotiations include a right to boycott,

· The $3 Million threshold be on a per transaction / invoice basis and indexed,

· Notification and lodgement details be simple, small business friendly and inexpensive; and

· The term ‘substantial degree of market power’ is amended in the Act because of major concerns and instability following the Boral decision. 

The Boral Decision suggests the consumer has a right to benefit from an advantage gained by unfair trading even though the Object of the TPA is ‘to enhance… fair trading’.

Collective Bargaining only represents a significant policy change if it is part of an overall package of changes to the TPA. Collective Bargaining as a stand-alone measure fails to redress the problems for small business. The Collective Bargaining notification should ensure that:

· Immunity continues unless and until the ACCC proves such conduct is against the public interest;

· The ACCC consider small business requirements and the relative bargaining strengths of the parties involved;

· The Trade Practices Act recognises a public benefit in the existence of small business;

· When a notification takes effect after the 14-day lodgement the status quo stands, that is the notification can't be revoked.

· Collective boycotts are permitted and recognised.  

· Recognise trade or industry association(s), as agent(s) for ‘like-like’ group(s) of small businesses;

· Allow the collective bargaining arrangements to cover all relevant dealings between the parties,

· Notifications have a five year life span; and

· A clear, quick and simple process of appeal if the ACCC denies a notification.

4.
Threshold
The proposed $3 million threshold and matters surrounding the definition of a ‘substantial degree of market power’ ought be resolved by any amendments to the Trade Practices Act. Government must not preclude any class of small business from accessing the collective negotiation because of arbitrary interpretation. Secondly, the $3 million threshold amount should be indexed before any add-on taxes.  

Restricting the $3 Million to an annual transaction would exclude most small independents from operating under banner groups and ordering a major commodity; eg. VB beer. The figure requires twice yearly automatic indexation in line with CPI, otherwise within a few years it will be meaningless. As government took unto itself a regulated and predictable income flow from indexed excises on beer, petrol and tobacco by automatic adjustments, so also does small business expect a clear sign posted understanding that a threshold continues rather than diminish. Without an automatic indexation, ever-diminishing threshold levels will negate the threshold amount simply because of government automatic tax indexations on products such as liquor. 

Summary

It is imperative the threshold limit be set at $3 Million, pre tax, per transaction / invoice and be indexed.

5.
Misuse of Market Power (s.46)
The term ‘substantial degree of market power’ at s.46 needs redefining.  The Boral Decision effectively redefined ‘substantial degree of market power’ to mean ‘dominance’. Such an interpretation is unacceptable and requires something modelled on a Concentration Ratio 4 (CR4) test. CR4 is a market concentration test, commonly applied by the ACCC for mergers. 

The LSAV suggests a modified CR4 test for determining who has a ‘substantial degree of market power’ be set at 15% of the relevant market.

The post-Boral world means it is impossible for small business to get up a case to prove ‘substantial degree of market power’. Boral is a potential death knell for small business.  The Trade Practices Act was amended in 1986 to change the then existing dominance test in s.46 (expressed as ‘in a position to substantially control a market’) to one of a ‘substantial degree of market power’. The ‘Blunt Committee’ Report (The Trade Practices Consultative Committee Report on Small Business and the Trade Practices Act) of 1979, said:

‘…. the primary thrust of the competition provisions of the Act should be towards efficiency…should be protection of small firms from the predatory conduct of other firms with any substantial degree of market power to support such conduct, irrespective of their size…

Without some protection firms possessing substantial market power may well be able to insulate themselves from competition from smaller firms by driving them from markets or by preventing them from entering markets…

Small firms are an important source of innovation… and…often more innovative than larger firms.  Small firms should not be prevented from entering markets or expanding.  They should not be at risk of being blocked or driven out by existing firms…

Small firms are a vital source of competition and keep large businesses ‘on their toes’. 

In other words, Blunt implied that small business of its very nature is good for innovation, the economy and employment. It implied small business must have redress against the excessive or predatory behaviour of larger firms via the ‘substantial degree of market power’ test. In spite of Blunt’s vision of fairness, Boral widened the goal posts at the dominant players end of the ground and narrowed the goal posts at the small business end, while insisting the playing field was level.

Dawson recommended reform of s.46 should await more test cases. Small business can’t wait for more legal cases. While Government fiddles the preponderant market players burn small business. 

Section 46 ought be amended to:

· Prevent damage to, or the exclusion of, small businesses from the market,

· Clarify ‘substantial degree of market power’ so that any corporation which supplies 15 per cent of the relevant market is roped into the definition,

· Replace the clause ‘take advantage’, with the word ‘use’;

· Include an ‘effects’ test; i.e. determine what was the effect of the action, rather than apply a criminal law test of intent.

Some have a short-term view of the market economy. Only a few years ago there were corner milk bars in the suburbs, hardware stores, grocers, fruit and butcher shops in local shopping centres, Australia manufactured biscuits, shirts, trousers, footwear and clothing. These operations once generated employment, and inturn created a higher standard of living. Most are gone. Many small retail outlets such as suburban furniture stores, milkbars, corner grocers, hardware shops are now an historical memory replaced by one-stop-shopping complexes of Coles, Safeway, Kmart, Dan Murphy and Bunnings.

‘Deregulation does not improve competition…it actually reduces it by allowing big companies…through market dominance to take small business market share. It is about transferring market share from the small operator to the big chain stores…’
 

The object of the act is to enhance…fair trading yet fairness was the first casualty.

Summary 

The LSAV believes that the best outcome for the Australian economy is one wherein diversity is pro-actively encouraged and supported. Australia boasts a diversity of peoples, but destroys economic diversity in many ways. National Competition Policy does not encourage diversity, rather it inadvertently destroys it allowing only one or two major players dominance in the market place, whilst pretending they are competitive.  Australia needs to have effective rules relating to the misuse of market power obtained by amendments to s.46 of the TPA.

6.
Unconscionable Conduct (s.51AC)
The LSAV was disappointed that the Dawson Review considered s.51AC outside its terms of reference. For small businesses, often the larger party is not so much a competitor but rather a predator at the top of the ‘food chain’.  

While an amended s.46 would addresses misuse of market power provision by ‘dominant’ corporations, small business believes that s.51AC must provide an effective safeguard for those in direct contractual relationships.

The existing section deals with ‘unconscionable conduct’ rather than ‘unfair’ or ‘harsh’ conduct. The following requires redress under Section 51AC

· Unilateral variation of contract or associated documents,

· Terminating a contract by one party without just cause or due process,

· Creating, imposing documents or policies post-signing of the contract which distort the original contract; and

· ‘take it or leave it’ contracts or agreements.

These actions, sometimes used by large business, are blatant attempts to pound small business into submission. One example will suffice. A sandwich shop operating in a major Melbourne regional shopping centre was forced by the centre manager landlord to stop using traditional baked and ethnic breads purchased from a small off-site independent bakery. The landlord demanded the sandwich shop use breads supplied by centre’s largest tenant. The costs of seeking redress, delays and other legal imposts could have destroyed the small sole trader compelled to use inferior bread and harm the bakery supplying the traditional breads. The sole trader was providing customers with a point of difference. In desperation, the sole operator mentioned the ACCC and the landlord dropped his demands. However, the case illustrates that many in a powerful position (no matter how small that may be in the larger picture of the economy) are prepared to misuse that power against those perceived to be weaker.

Summary

Section 51AC requires an “unfair or harsh” conduct provision to make it effective against behaviour by preponderant corporations. 

7.
Massaging prices by suppliers

Massaging of prices by suppliers involves the discrete, yet unfair, inducement to set prices in a locality, by coming to an arrangement over purchase and selling prices. A supplier uses this tactic to increase turnover by inducing selected retailers to reduce gross profit for a better cost price. The LSAV foreshadowed this practice in its submission to the Dawson Review (2002) suggesting the practise was growing. One year later and the practice has expanded in such a manner that it harms small businesses. We refer to the same situation we wrote in our Dawson Review submission.

…product xyz, has a standard cost price of $ 48 (per 24 cans) this represents a single item NUC of $2 (before GST). The retailer may sell these products for 4 for $12 with a gross profit of 26.7%. The supplier may approach one, perhaps two retailers in a locality, with a special cost deal on product xyz of $45 (for 24), with the proviso that the retailer sells at 4 for $10. The retailer drops gross profit to 17.6% on the promise of increased turnover. As other retailers, unaware of the deal, see their sales plummet, they match the price, but without the discount (as it is initially not published or offered to all players in the locality). Turnover increases in the selected locality but the margin for all the retailers is depleted

This ‘take it or leave it’ operation destroys the small business operator while assisting the supplier. During the last twelve months (July 2002-2003) this activity evolved into a national practice. In effect, the supplier dictates a retail sell price to suit the supplier’s vested interests. Combined with this manipulative behaviour is a lack of transparency in wholesale trading terms, which allows the supplier to pre-determine, the ‘winners’ and ‘losers’ leaving the consurmer beguiled. These undisclosed offerings to the selected few, determine who will survive in the market place.
8.
Third Line Forcing
The Dawson Committee recommended the prohibition of third line forcing should be a ‘substantial lessening of the competition’ test.  
The LSAV opposes any change to the prohibition, because there are many instances of franchisers dictating to franchisees about fringe supplies such as electricity, stationery, clothing, insurance, authorised transport couriers and delivery, banking provisions, which have nothing to do with the main licensed product be it bread, ice-cream, hamburgers, or pizzas, etc. 

Summary 

Some third line forcing activities are often supplier-supplier sweetheart deals foisted on unwilling franchisees.

9.
Criminal Sanctions

The LSAV supported criminal sanctions in its Dawson Review submission. The Association still supports that position.

10.
Takeovers - buyouts

Small business opposes any move that would permit businesses seeking to merge to apply directly to the Australian Competition Tribunal (ACT) for approval.

The LSAV is concerned that ACT hearings (as opposed to ACCC consultations with interested parties) limits the ability of small business to intercede against particular mergers.  The ACCC is better resourced to investigate.

The LSAV believes that unfettered creeping acquisition programs operate against small business, by stealth.

‘The object of any amalgamation of capital and production units…must always be the object of the largest possible reduction in the costs of production, administration and sale, with a view to achieving the highest possible profits by eliminating ruinous competition.’

11.
Predatory Pricing

Predation is the act of feeding of others. In retail terms it implies that another is habitually or addicted to feeding off competitors customer base by a variety of unfair means; and that the predation will destroy other competitors. In liquor retailing in Victoria the practise is rampant while in other states it is less so. The practise means that that predator sell product below cost.

The table shows ‘below cost’ selling in Victoria on selected liquor items.

	Product
	Big Business

Sell Price
	Small business

Buy Price incl. GST
	Small Business

Deals

	Vic Bitter 

24x 375ml bottles
	$27.90
	$30.04
	No deals available

	Chivas Regal

12 Yr old 700ml
	$27.90
	$38.74
	No deals available

	Teachers Whisky 700ml
	$23.90
	$26.02
	12 case buy

	Houghton White Burgundy
	$7.90
	$9.41
	8 case buy

	Ingoldby Shiraz
	$10.90
	$12.66
	No deals available

	Jacobs Creek 

Chardonnay
	$5.90
	$6.49
	10 case buy

	Cockatoo Ridge Brut NV
	$6.90
	$7.37
	9 case buy

	Jin Beam W/L & Cola 375ml cans
	$55.90 case
	$57.28 case
	No deal available


Source.

A recent ABC program Inside Business did a feature titled the ‘Power of Coles-Woolies Under Scrutiny’. During the interview the presenter Greg Hoy stated; 

Woolies head office told us they do in fact sell some items below cost but only to match competitors. But their rapidly expanding liquor arm Dan Murphy’s gave quite a different story. They say they are selling VB below cost, as they do with other key items to, quote – “aggressively drive sales” in a soft market. 

In the same program Woolworth’s CEO Roger Corbet stated;

We don’t deliberately undercut our small competitors.

This raises the question; what then is happening? Are the majors getting a better buy price, which enables them to sell below most other retailers buy price? Are they engaging in predatory pricing? Do they massage prices between operations or is this simply a computer glitch that sets prices unfortunately low?

12.
Conclusion

Small business per se is good for the Australian economy and the public. As an Association of small businessmen and women we are disillusioned with lip service. We believe we are on a playing field where the preponderant players have ever widening goal posts at their end of the ground but small business is expected to kick goals through ever narrowing goal posts set by those who assure us they are impartial umpires. For too long the emphasis has been on competition while the basic Object of the Act, to enhance fair trading has been ignored.

The LSAV wants a fair market place free from bias.

Peter Wilkinson

President
15 August 2003
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