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Executive Summary

The decision in Rural Press

· The decision of the High Court in Rural Press Limited v Australian Competition and Consumer Commission
 in so far as it relates to s.46 of the Trade Practices Act 1974 (Cth) (TPA) was primarily concerned with whether there had been a taking advantage of market power as required by the section.  

· The relevant issue was whether, by threatening to enter a market in which they had no presence, the applicants had taken advantage of the substantial degree of market power they held in another market.  A majority of the High Court held that the relevant parties had not taken advantage of their market power, and therefore there was no contravention of s.46.

Test for taking advantage of market power

· In its previous decisions in Queensland Wire Industries Pty Ltd v Broken Hill Proprietary Co Ltd
 and Melway Publishing Pty Ltd v Robert Hicks Pty Ltd
, the High Court set out a test for determining if a corporation has taken advantage of its market power.  This test involves considering whether the corporation in question could engage in the same conduct if it lacked market power.  The High Court confirmed this test in Rural Press.

· The High Court may have expanded this test by repeating obiter comments made in Melway that it is not necessary to demonstrate that the corporation was only able to act as it did because of its market power – it may be sufficient only to demonstrate that the corporation's market power materially facilitated its actions.  This may represent a widening of the 'taking advantage' test.  

Relevance of the decision to small business

· The decision in Rural Press re-affirms the High Court's previous decisions that the question of whether a corporation has taken advantage of its market power must be separately determined from the question whether the corporation has substantial market power or a proscribed purpose.  

· The decision in Rural Press may make it easier for plaintiffs, including the Australian Competition and Consumer Commission (ACCC), to demonstrate a taking advantage of market power since actions that are materially facilitated by market power might be found to represent a taking advantage of market power.

· As in the Melway and Boral decisions, the High Court was willing to accept findings by the trial judge in relation to the question of whether the corporation in question had both a substantial degree of market power and a proscribed purpose.

1. Introduction

This submission is made by the Trade Practices Committee of the Business Law Section of the Law Council of Australia (the Trade Practices Committee). This submission has been endorsed by the Executive of the Business Law Section.  It has not been considered by the Council of the Law Council of Australia.

The Trade Practices Committee welcomes the opportunity to make this supplementary submission to the Senate Economics References Committee (the Senate Committee) as a result of the decision by the High Court of Australia in Rural Press.  

This supplementary submission specifically considers:

· the facts of the case and the decisions of the lower courts;

· the High Court's decision;

· the test adopted by the Courts for assessing a 'taking advantage' of market power; and

· whether this test represents a barrier to the successful application of s.46.

2. Facts of the case and decisions of the lower courts

2.1 Introduction

A brief summary of the facts of Rural Press were provided by the Trade Practices Committee at Annexure B Page 56 of the previous submission to the Senate Committee.  A more detailed summary of the case, and explanation of the decisions of the trial judge and the Full Federal Court, is set out below.

2.2 Facts

Rural Press was a publisher of regional newspapers in many parts of Australia.  Bridge Printing Office Pty Ltd (Bridge) was a wholly owned subsidiary of Rural Press that published a regional newspaper called the Murray Valley Standard (the Standard).  The Standard was published in Murray Bridge in South Australia, and was circulated in the Murray Bridge district.  

There were a number of other regional newspapers published in the regions adjacent to the Murray Bridge district.  Few copies of those newspapers were sold in the Murray Bridge district.  One such newspaper was the River News, which was published by Waikerie Printing House Pty Ltd (Waikerie Printing).  The River News was published in the township of Waikerie, and was circulated in the Riverland area.  

Following a change in the structure of local government councils in the area, in late 1997 Waikerie Printing determined to expand its area of circulation south, in line with the new council boundaries.  In particular, Waikerie Printing commenced soliciting advertising and circulating the River News in the region around the town of Mannum.  This placed the River News in competition with the Standard, which had previously been the primary regional newspaper in the Mannum region.

The managers of both Rural Press and Bridge indicated in conversations and in correspondence to the owners and the editor of the River News that unless Waikerie Printing withdrew from the Mannum region, Rural Press would consider establishing a rival newspaper in the Riverland area.  After a number of these threats, the owner of Waikerie Printing told the Regional Manager of Rural Press that he would revert to a line 40 kilometres north of Mannum.  Waikerie Printing thereafter ceased to promote and seek advertising for the River News in the Mannum region.  A significant decline in the circulation of the River News in the Mannum region occurred.

The ACCC instituted proceedings against Rural Press, Bridge, Waikerie Printing and various individuals alleging that:

· Rural Press and Bridge had contravened s.46 of the TPA by taking advantage of the substantial degree of power which they enjoyed in the market for the supply of regional newspapers in the Murray Bridge market, for the purpose of either eliminating Waikerie Printing as a competitor or deterring Waikerie Printing from engaging in competitive conduct in that market;

· Rural Press, Bridge and Waikerie had contravened s.45 of the TPA, by virtue of the operation of s.4D, by making an arrangement containing an exclusionary provision; and

· Rural Press, Bridge and Waikerie had contravened s.45 of the TPA by making an arrangement with the purpose and/or effect of substantially lessening competition.

2.3 Decision at first instance – Mansfield J

In relation to the misuse of market power allegations, Justice Mansfield found that Rural Press and Bridge had contravened s.46.  His Honour held that:

· the relevant market was the market in the Murray Bridge area for the supply of regional newspapers such as the Standard, those newspapers providing the services of information, news and advertising to persons within that area;

· Rural Press and Bridge had a substantial degree of power in that market.  This finding was accepted by Rural Press and Bridge at trial;

· the market power possessed by Rural Press and Bridge included their physical and financial resources, as well as existing publishing resources and expertise;

· Rural Press and Bridge took advantage of their market power by relying on their financial strength, ready access to a printing press and expertise to give credibility to the threat to enter the Riverland region;

· Rural Press and Bridge acted for the purpose of eliminating Waikerie Printing as a competitor in the market, and for the purpose of deterring Waikerie Printing from engaging in competitive conduct in the market.

His Honour also found that Rural Press, Bridge and Waikerie Printing had contravened section 45, on the basis that the parties had reached an agreement that contained an exclusionary provision and also had the purpose or effect of substantially lessening competition.

2.4 Full Federal Court

In a joint judgment, Justices Whitlam, Sackville and Gyles overturned the decision of Mansfield J that there had been a contravention of s.46.
  They held that:

· the relevant market was that determined by Justice Mansfield, being the Murray Bridge newspaper market;

· Rural Press and Bridge had the requisite purpose of deterring or preventing Waikerie Printing from engaging in competitive conduct in the market;

· the critical issue was whether Rural Press and Bridge had taken advantage of their market power.

In relation to the last issue, their Honours held that Rural Press and Bridge had not taken advantage of their market power by threatening to expand into the Riverland region.  The fact that they had immediate access to a printing press, and to the necessary services to publish a competing newspaper, did not involve any use of market power in the Murray Bridge newspaper market.  Their Honours stated that use (or threatened use) of financial resources could not be, of itself, a use of market power.  

2.5 High Court appeal

The Rural Press parties and the ACCC both appealed against the decision of the Full Federal Court.  One of the ACCC's grounds of appeal was that the Full Federal Court should have found a contravention of s.46.  

The primary issue for determination by the High Court in relation to s.46 was whether Rural Press and Bridge had taken advantage of their market power in the Murray Bridge regional newspaper market.  The ACCC argued that the threats made by Rural Press and Bridge would not have been made if they lacked market power, because it was market power that gave those threats credibility.  

The majority of the High Court (Gummow, Hayne and Heydon JJ, with whom Gleeson CJ and Callinan J concurred in relation to the s.46 issues) held that what gave the threats made by Rural Press and Bridge significance was something distinct from market power, namely their material and organisational assets.  Since any person without market power who possessed under-utilised printing equipment and the necessary expertise would have been in the same position as Rural Press and Bridge, it was not market power that made the threats credible.

The majority stated that just because a firm has market power does not mean that any action the firm takes to protect that market power will involve a taking advantage of its power.  It is possible for such a firm to rely on means other than market power to protect its position.  Accordingly, the majority of the High Court found that Rural Press and Bridge had not taken advantage of their market power.

3. Test for taking advantage of market power

3.1 Prior case law

It has long been settled law that the expression 'take advantage' in s.46 does not contain any pejorative overtones, and merely involves the use of market power.  Mason CJ and Wilson J stated in Queensland Wire
 that:

The question is simply whether a firm with a substantial degree of market power has used that power for a purpose proscribed in the section, thereby undermining competition, and the addition of a hostile intent inquiry would be superfluous and confusing.

However, simply because a corporation possesses market power and has acted for one of the purposes proscribed by s.46 does not mean that it has misused (by taking advantage of) its market power.  The majority of the High Court in Melway stated that:

the Act requires, not merely the co-existence of market power, conduct, and proscribed purpose, but a connection such that the firm whose conduct is in question can be said to be taking advantage of its power.

The majority in Melway also noted that it is dangerous to proceed too quickly from a finding that a corporation possesses one of the proscribed purposes to a finding that the firm has taken advantage of its market power.
  Indeed, one of the grounds upon which the High Court in Boral Besser Masonry v ACCC
 overturned the decision of the Full Federal Court was that taking advantage of market power had been assumed by reason of a finding of a proscribed purpose to damage a competitor, and that this was an "impermissible conflation in the consideration of the various elements stipulated in s.46."
  

The decision of the majority of the High Court in Rural Press merely confirms these previous decisions in relation to when a corporation will be found to have taken advantage of its market power.  Consistent with its previous decisions, the High Court stated that  findings that a corporation has a substantial degree of market power and a proscribed purpose should not give rise to an assumption that there has been a taking advantage of market power.  In Rural Press the relevant taking advantage was not of market power, but of the ownership of certain assets and operational experience.

3.2 Test adopted by the Courts

The Courts have accepted that a firm possesses market power when it can behave persistently in a manner different from that a competitive market would enforce on a firm facing otherwise similar cost and demand conditions.
  Not surprisingly in light of this definition, the Courts have developed a test to determine whether a firm has taken advantage of its market power by considering how the corporation might have behaved absent its market power; that is, if it were operating in a competitive market. 

In Rural Press, an issue arose whether the relevant test for taking advantage of market power was whether the corporation would have acted the same way it if lacked market power, or whether the corporation could have acted the same way.  The ACCC argued that the Full Federal Court had erred in the application of this test because it had applied a 'could have' test rather than a 'would have' test.  

The High Court dismissed the ACCC's arguments, noting that in Melway the Court had applied the test as follows:

the real question was whether, without its market power, Melway could have maintained its distributorship system, or at least that part of it that gave distributors exclusive rights in relation to specified segments of the retail market.

An analysis of the application of the 'taking advantage' test by Federal and High Court judges reveals that the words 'would' and 'could' have been used interchangeably, sometimes within the same judgment.  It has previously been suggested that s.46 should be reformed to make it clear which approach the Courts should take in applying this form of the "taking advantage" test.
  

The Trade Practices Committee does not believe this is necessary.  The decisions of the High Court in Queensland Wire, Melway and Rural Press make it clear that what the test for taking advantage of market power requires is an examination of how the corporation might have acted in the absence of market power (ie. in a competitive market) – that is, the wider analysis of what the corporation might have, or "could" have, done (rather than focussing only on what it would have done in particular circumstances).  Ultimately though, whether that question is posited by use of the words 'would' or 'could' should not change the focus of analysis from that intended by the High Court – namely whether it is market power that gives rise to particular conduct, or whether that conduct might reasonably be engaged in by a firm lacking market power. 

In particular, the Trade Practices Committee notes the observation by the High Court in Melway that:

because the question whether there has been a taking advantage of market power is a question of fact, much turns on the evidence given at trial and the inferences which may properly be drawn from that evidence.

The Trade Practices Committee submits that the factors that led the High Court to overturn findings as to 'taking advantage' of market power in the Melway, Boral and Rural Press cases are not based on any deficiency in the form of section 46, or difficulty with the test for taking advantage of market power.  The High Court simply found that the facts as established at trial did not justify a finding at law that there had been any taking advantage of market power. 

3.3 Extension of the taking advantage test in Rural Press

The most interesting aspect of the High Court's decision in Rural Press in relation to s46, is its apparent acceptance of an argument forwarded by the ACCC (as intervener) in Melway that a corporation may be found to have taken advantage of its market power if its market power made it easier for the corporation to act for the proscribed purpose than otherwise would be the case.
  In Melway, although the High Court did not make any determination of the issue, it noted that:

Dawson J's conclusion that BHP's refusal to supply QWI with Y-bar was made possible only by the absence of competitive conditions does not exclude the possibility that, in a given case, it may be proper to conclude that a firm is taking advantage of market power where it does something that is materially facilitated by the existence of the power, even though it may not have been absolutely impossible without the power. 

The High Court in Rural Press appears to have accepted the proposition that the test for taking advantage may extend to include conduct that is materially facilitated by market power.  The High Court stated that:

The Commission failed to show that the conduct of Rural Press and Bridge was materially facilitated by the market power in giving the threats a significance they would not have had without it.

If the High Court has accepted the arguments made by the ACCC in Melway, this represents a quite significant widening in the test for taking advantage of market power.  A plaintiff need not prove that it was only as a result of market power that a corporation could/would engage in certain conduct, but instead would need only to demonstrate that the relevant conduct was materially facilitated by the corporation's market power.  

4. Purpose

It is important also to note that Rural Press provides a further example of the High Court upholding the existence of an anti-competitive purpose as required by s.46.  Previously, in both Boral
 and Melway
, the High Court accepted the findings by the respective trial judges that a proscribed purpose was present.  In Rural Press the High Court also accepted that the relevant anti-competitive purpose, as found by the trial judge, was present.

These decisions are contrary to the claim that is often made that the requirement to prove an anti-competitive purpose is a significant barrier to successful action under s.46.
  To the contrary, if anything these cases indicate that the proscribed purposes in s.46 are of wide application, extending in some circumstances to legitimate business conduct such as seeking to protect market share or maintain a successful distribution system.  

5. Conclusion

Previous criticism of the ability of s.46 to properly protect small businesses from misuse of market power has largely focussed on perceived difficulties in establishing that:

· the corporation in question had a substantial degree of market power; and

· the corporation acted for one of the purposes proscribed by s.46 rather than for some other purpose.

The requirement of demonstrating that the corporation had taken advantage of its market power was generally not regarded as an impediment to reliance on s.46.  Indeed, as noted above, that there was a separate test for taking advantage of market power as distinct from establishing the presence of market power and an anti-competitive purpose was occasionally overlooked by the Courts.  

The Trade Practices Committee does not believe that any amendment to s.46 is required in relation to the requirement that a corporation take advantage of its market power.  In particular, the Trade Practices Committee notes that:

· While the High Court in Melway, Boral and, most recently, Rural Press has focussed attention on the need to demonstrate that a taking advantage of market power has occurred, the basic test for taking advantage of market power that has stood since the Queensland Wire decision in 1989 has not changed.  

· Those High Court decisions have not introduced any additional barrier to establishing a contravention of s.46, and instead have merely reiterated what is clear from a long line of authority, namely that taking advantage is a separate element of s.46.

· Semantic arguments regarding the wording of the test to be applied for taking advantage of market power fail to recognise that Courts have consistently applied the test in a similar manner notwithstanding small differences in its expression. 

· There is nothing in the Rural Press decision that introduces into s.46 any new requirement as to taking advantage of market power that might act as a barrier to reliance on the section.  

· To the contrary, the Rural Press decision appears to make it easier for a plaintiff to establish the taking advantage element by including conduct that is materially facilitated by market power as being conduct demonstrating a taking advantage of that market power.  
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