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Introduction

When the Council’s submission was presented to the Committee on 31 March, the Council was asked to provide a supplementary submission dealing with two issues:

· Whether, as submitted by COSBOA, s51AC of the Trade Practices Act should apply to State and Territories and local government; and

· The Council’s views on the ACCC’s proposals for amendments to the Trade Practices Act.

As requested the Council has given further consideration to these issues and our responses are set out below.

Before addressing these issues, it is useful to briefly outline the role of Council to clarify why these matters are somewhat peripheral to its charter. 

Role of the National Competition Council 

The Council main function is to assess governments’ progress against their national competition policy obligations and make recommendations to the Australian Treasurer on the distribution of competition payments. The three NCP agreements of April 1995 establish the program of competition and sector-specific reforms (in electricity, gas, water resources and road transport) that governments are obliged to undertake. 

As a part of the reform programme Governments must have implemented the Competition Code (a modified version of part IV of the Trade Practices Act), be a party to the Competition Principles Agreement (CPA), and have implemented the major elements of the CPA program, including; 

· applying competitive neutrality principles to all significant government-owned businesses; 

· undertaking structural reform of public monopolies where competition is to be introduced or before a monopoly is privatised; 

· reviewing legislation that restricts competition and removing restrictions where appropriate;  and

· undertaking regulatory impact analysis of proposed new or amended legislation that restricts competition. 

The Council does not have a direct role in the provision of policy advice and does not advocate for policy change on matters outside of its direct ambit as specified in the NCP agreements. 

Unconscionable conduct - Section 51AC 

Whether, and the extent to which, section 51AC should apply to governments is a policy matter (and one of legal interpretation). That said, the area of NCP that bears directly on the commercial behaviour of government businesses is clause 3 of the CPA which defines the competitive neutrality (CN) obligations for governments. The main elements of this clause are as follow.

· For significant government business enterprises, jurisdictions are required to adopt (‘where appropriate’) a corporatisation model and to impose Commonwealth, State and local government taxes or tax equivalents, debt guarantee fees and those regulations to which the private sector is normally subject; 

· Where a government agency undertakes ‘significant’ business activities, the government will (where appropriate) implement the principles applicable to significant government business enterprises, or ensure that the prices charged for goods and services take account (where appropriate) of taxes or tax equivalents, debt guarantee fees and private sector equivalent regulations and reflect full cost attribution for these activities. 

· CN principles need be implemented only to the extent that the benefits outweigh the costs and each government was required to publish a CN policy statement (by June 1996) and establish a CN complaints mechanism. 

CN aims to ensure Australia’s resources are used efficiently by removing from public businesses any net competitive advantage due to public ownership. The policy allows resources to flow to efficient government and private businesses so that community economic welfare is enhanced. 

The focus of the CN obligations is on government businesses as providers of services in competition with private sector businesses. CN policy is silent on the manner in which government businesses (or governments per se) operate as direct purchasers of goods and purchases and governments’ tendering and contracting-out arrangements.  

CN does however embody the principle that government businesses should be subject to the same regulations as their private sector counterparts (regulatory neutrality). On that basis, if a limitation on the application of s51AC provided a government business with a competitive advantage vis-à-vis a private sector competitor it would be appropriate to remove the limitation unless clear public policy reasons for not doing so exist.  

The ACCC’s proposals

The ACCC has proposed a number of changes to the TPA. While the Committee sought the Council’s views on those proposals in a general way, our interest in these proposals must necessarily be limited to the issue of likely compliance with the Competition Policy Agreement.

In particular, the CPA includes a requirement that:

Each party will require proposals for new legislation that restricts competition to be accompanied by evidence that the legislation is consistent with the principles set out in subclause (1). 

Subclause 1 is known as the guiding principle and specifies that legislation should not restrict competition unless it can be demonstrated that the benefits of the restriction to the community as a whole outweigh the costs and the objectives of the legislation can only be achieved by restricting competition.

· In undertaking its assessments of governments’ progress in implementing the NCP, the Council has interpreted clause 5(5) as meaning that governments should have in place legislation gatekeeping arrangements which maximise the opportunity for regulatory quality and that all legislation that contains non-trivial restrictions on competition should be subject to formal regulatory impact assessment. 

The Council considers that the Australian Government’s gatekeeping processes — conducted by the Office of Regulation Review — meet the standard for compliance with NCP.  

The Council does not undertake regulatory impact analyses of governments’ proposed new or amended legislation, rather it seeks assurances that gatekeeper mechanisms are robust and lead to outcomes consistent with NCP.  

Consistent with this role and approach, the Council can not have a formal detailed view on the proposals submitted by the ACCC. However, in order to assist the Committee we can offer the following observations. 

(The numbering below relates to that for the specific ACCC proposals as adopted in their submission to the Committee).

1
Greater clarity, guidance and certainty for all participants on the meaning of section 46 to give effect to its policy intention.  The Council supports the principle that legislation should be unambiguous, engender certainty and reflect its policy intention. To the extent that the ACCC’s specific proposals meet these objectives adoption of the proposals would reduce regulatory costs and potentially increase the benefits from the Trade Practices Act and the Council would support them on that basis.

2‑4
Section 46 should be amended to provide further clarification of the ‘take advantage’ element of the provision. The Council does not have a view on whether, and to what extent, the ACCC’s proposals would meet the objectives set out by it in 1.  

5
Misuse of coordinated market power can be as damaging to competition as unilateral misuse of market power. The Council concurs with this observation but does not have a view on whether legislative amendment to section 46 is needed to achieve this. 

6
The enforcement powers in section 155 should be strengthened. The Council has no view on this proposal. 

7
 The transaction limits specified in section 51AC are no longer warranted. The Council does not have a view on this issue. 

8 
The imposition or exploitation of an unfettered unilateral variation clause by a business in a superior bargaining position should be a factor in determining unconscionable conduct under section 51AC.  The Council considers that such behaviour is undesirable but does not have a view on whether legislative amendment is required. 

9
Voluntary codes of conduct.  The Council considers that voluntary codes of conduct can deliver real net community benefits provided that anti-competitive provisions are not given any (quasi-government) imprimatur. In general, the Council considers that arrangements of this type are likely to deliver many of the benefits sought from regulatory interventions, without some of the costs.  Arrangements of this type are also likely to be more flexible and responsive than regulatory alternatives. Voluntary codes are also likely to be subject to ongoing review to ensure the benefits from such arrangements continue to be valid. Where codes of conduct are truly voluntary and do not otherwise contravene the trade Practices Act the Council would support their development.  

10
Streamlined authorisation processes. The Council supports measures that promote the use of appropriate collective bargaining under the auspices of the TPA in preference to having the Australian, State and Territory Governments sanction such activity through industry-specific legislation that provides immunity from the TPA. Measures that seek to facilitate authorisation of such arrangements are desirable so long as specific proposals are subject to appropriate scrutiny to ensure they deliver claimed benefits and do not result in a net cost. 

We trust these additional comments are of assistance to the Committee in its deliberations.
Yours sincerely

John Feil
Executive Director
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