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National Competition Council
26 May 2004
The Secretary

Senate Economics References Committee

Room SG.64

Parliament House

CANBERRA ACT 2600

email: economics.sen@aph.gov.au 

Dear Sir

SUBMISSION TO THE INQUIRY INTO THE EFFECTIVENESS OF THE TRADE PRACTICES ACT 1974 IN PROTECTING SMALL BUSINESS

The National Competition Council (the Council) appreciates the opportunity to make a submission to Senate Economics References Committee in relation to its inquiry into the effectiveness of the Trade Practices Act 1974 (TPA) in protecting small business.

The Council is an independent statutory body established by all Australian governments in November 1995 to oversee implementation of National Competition Policy (NCP). 

This submission is intended to alert the Committee to the potential for changes to the Trade Practices Act aimed at enhancing protection of small businesses to have the perverse effect of reducing competition and consumer welfare.

To prevent such effects emerging it is important, in the Council’s view, that any proposed changes are reviewed against the guiding principle set out in the intergovernmental Competition Principles Agreement (CPA). 

CPA clause 5(1) sets out the guiding principle which commits governments to ensure that:

legislation (including Acts, enactments, Ordinances or regulations) should not restrict competition unless it can be demonstrated that (a) the benefits of the restriction to the community as a whole outweigh the costs; and (b) the objectives of the legislation can only be achieved by restricting competition.
Complying with CPA clause 5 involves three types of actions by governments.

1. Reviewing and reforming the existing stock of restrictive legislation consistent with the clause 5(1) guiding principle.

2. Ensuring all new legislation that restricts competition meets the guiding principle. 

3. Ensuring that legislation that restricts competition continues to meet the guiding principle (via systematic reviews at least once every 10 years). 

The Council considers the CPA clause 5(2) obligations to mean that governments should have in place robust legislation ‘gatekeeping’ arrangements that maximise the opportunity for regulatory quality. All legislation that contains non-trivial restrictions on competition should be subject to formal regulatory impact assessment to determine the most effective and efficient approach to achieve the government’s regulatory objective. 

There are guidelines for the conduct of regulation impact assessment that must be followed by all government bodies that review or make regulations that restrict competition, such as:
· There is an independent body with relevant expertise that advises agencies on when and how to conduct regulatory impact assessment.

· The regulatory impact assessment body monitors and reports annually on compliance with the regulation impact analysis guidelines.

The concept of public interest lies at the heart of NCP. This ensures that restrictions on competition serve the wider community, rather than advance the interests of particular groups or sectors. Given that restrictions on competition are typically couched in terms of furthering the interests of the community, the NCP places an onus of proof on proponents of such restrictions to subject claims of public interest to robust and transparent analysis.

The Council considers that there is a legitimate role under the TPA for ensuring that small businesses are protected from unconscionable conduct and misuse of market power. However, as I am sure the Committee will recognise, the distinction between vigorous competition that enhances consumer welfare and conduct that harms the competitive process and is contrary to the interests of consumers is often difficult to make. This problem leads to difficulties across the spectrum of competition policy. For enforcement agencies it makes case selection difficult. For Courts it makes determining the appropriate outcome problematic.

For legislators, it makes determining what conduct should be made unlawful very difficult. Where relatively fine distinctions are involved there is significant potential for moves to make particular conduct unlawful for one purpose to have wider consequences that lead to an overall detrimental effect on the welfare of consumers

This submission addresses, in particular, item (d) of the Committee’s Terms of Reference  – “whether there are any other measures that can be implemented to assist small businesses in more effectively dealing with anti-competitive or unfair conduct”.
Legislation that genuinely promotes the interests of the wider community provides the foundation for a flexible, responsive and internationally competitive economy. In contrast, regulation that only serves the interests of certain groups, industries and occupations often represents a cost to the community as a whole. The Council has encountered instances where possibly well meaning legislation aimed at reserving market segments for smaller business from perceived market dominance of large players has had adverse impacts for community welfare.

For example, in regard to restrictions on trading hours, Australia has undergone major social changes in recent decades, including a rise in female labour force participation and a corresponding rise in two income households. Retailers have responded by offering extended trading hours to ‘time-poor’ consumers and specialist traders have emerged in, for example, furniture and electrical goods. These outlets with large floor plans, often in fringe areas to take advantage of low rents and better parking, offer a vast array of goods. Retail malls have made shopping a family oriented activity by providing food outlets and cinemas. 
In some jurisdictions, however, governments have restricted the hours that large and specialist traders can operate, and their citizens can shop. In part the aim of the restrictions is to allow small retailers to trade at certain times without competition from large retailers. However, the evidence is that such restrictions are often ineffective and generally not in the public interest. 
· In Sydney and Melbourne around 35 per cent of consumers buy groceries on Sunday (where supermarkets are open). In Perth and Adelaide, only small food stores can trade on Sundays and the comparative figure is 7–8 per cent
.

· Tasmania’s NCP review found ‘consumers are inconvenienced by … restrictions on shop trading hours in terms of where they purchase their groceries and … the times in the week when they purchase them’.

· In Victoria, local councils may hold a plebiscite to determine if a community wishes to reimpose limits on shop trading hours. To date, only the City of Greater Bendigo exercised this option. The voluntary poll, conducted in 1998, attracted 72 per cent of voters, of which 77 per cent voted to support the continuation of Sunday trading. 

· An attempt by the ACT Government to reinstitute trading hours restrictions, after consumers had experienced a trial period of deregulation, failed after a public outcry.
The review and reform of over 1800 pieces of legislation for all governments has lead to gradual elimination of many anti-competitive restrictions on competition that are not in the public interest. Gatekeeping processes in place are aimed at ensuring new anti-competitive legislation is not introduced. The Council would urge the Committee, if it is considering implementing ‘other measures’ to assist small business, to do so in a manner that does not introduce discriminatory restrictions on competition that involve trading off benefits for the community in order to protect the interests of certain groups, industries or occupations. 

We ask that the Committee take particular care to ensure that the guiding principle and appropriate gatekeeping is applied to its recommendations and that in particular any proposals that the Committee makes to advance the interests of small business do not have perverse effects that reduce competition or allow re-imposition restrictions that reduce consumer welfare.

This submission has necessarily been general in nature.  If, however, the Council is able to provide any more detailed assistance to the Committee we would be happy to do so.

Yours sincerely

JOHN FEIL

EXECUTIVE DIRECTOR
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