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1 Introduction

As foreshadowed during the Business Council of Australia’s appearance before the Senate Economics References Committee, the Council wishes to take the opportunity to make a supplementary submission to the Senate Economics Committee on its inquiry into whether the Trade Practices Act 1974 adequately protects small businesses from anti-competitive or unfair conduct.

The purpose of this submission is to address specifically some of the issues raised in other submissions to the Committee or during the Committee’s public hearings.

To assist the Committee’s consideration of this additional material, the submission is set out as a series of issues, coupled with the Business Council’s position on those issues.

The submission covers three broad areas, including:

· responses to assertions made regarding the facts and legal implications of the High Court’s decision in Boral Masonry Limited v ACCC;

· responses to specific policy and legislative proposals for changes to section 46 advanced in other submissions or during the hearings; and

· responses to specific policy and legislative proposals for changes to the unconscionable conduct provisions advanced in other submissions or during the hearings.

In addition, the Business Council notes that, while there have been numerous assertions made that s 46 is failing to capture conduct that it was designed to stop, very few actual examples have been presented to the Committee.  Most of the examples that have been presented relate to conduct in the retail grocery and liquor markets and these have been satisfactorily responded to by Coles Myer and Woolworths in their submissions and appearances before the Committee.  The remaining ‘examples’ have been generic assertions about alleged conduct, without any specific details.  To the extent that examples have been given, they do not relate to conduct which s 46 was ever intended to catch.  

For instance, there have been complaints about larger firms receiving greater discounts than smaller firms.  This is not conduct that should automatically be caught by s 46 or any other part of the Act.  A greater discount is not given as a way of driving a smaller player from the market or deterring a new entrant.  There are sound economic reasons why larger firms receive larger discounts.  Suppliers offer greater discounts to larger purchasers, not because they are large, but because of economies of scale. 

Another example given related to larger retailers checking and allegedly undercutting prices of small competitors.  Again this is not conduct that, of itself, should be caught by s 46 or any other part of the Act.  In order for competitive pricing to occur firms need to know the price at which their competitors are selling goods.  There is no misuse of market power involved in larger firms checking the prices of smaller firms.  There is, similarly, nothing to stop the independent retailers checking the prices of the major chains - it would be strange if they did not.  If this sort of conduct was banned it would damage not enhance competition.  Price competition is an essential component of a competitive market and requires both competitors and consumers having access to price information.

The Business Council submits that the Committee should be wary of changing the law, particularly in the difficult and complex area covered by s 46, in the absence of clear evidence of that the current provisions are failing.

The Business Council would be happy to discuss further its position on these issues with the Committee.

2 The Boral Case – Fact and Fiction

Recommendation:
The Business Council submits that the Senate Economics Committee should take the opportunity of its inquiry to address misunderstandings and misinformation being promoted in connection with the facts and legal implications of the High Court’s decision in Boral Masonry Limited v ACCC


Specifically, the Business Council submits that the Committee find that:

· the Boral case has not narrowed the scope of s 46 – the High Court decision has re‑affirmed the jurisprudence of s 46 established by that Court in the Queensland Wire and Melway cases and corrected a fundamental misapplication of s 46 in the Full Federal Court, which held that the section was primarily about a company’s intent rather than its conduct;

· section 46, as interpreted by the courts, is consistent with the intent of Parliament in amending the section in 1986;

· the High Court’s decision in the Boral case does not mean that s 46 only applies to monopolists or near‑monopolists;

· section 46 as it currently operates will capture genuine examples of predatory pricing; and

· that the concept of ‘market power’ is sufficiently clear from the decisions of the courts and does not need further legislative clarification.

A correct understanding of the facts and legal implications of the High Court’s decision in Boral Masonry Limited v ACCC 
(the Boral case) is critical to the Committee’s inquiry as it relates to section 46 of the Trade Practices Act.  In fact, the rationale that has been advanced for examining the operation of section 46, so recently examined at length by the independent Dawson Review, is that the Boral case has fundamentally undermined the operation of that section.

The Business Council’s initial submission, along with the submissions of others including the Law Council of Australia, challenged some of the assertions that have been made about the facts and legal implications of the Boral case.  Submissions and presentations made to the Committee, however, continue to include a number of assertions about the Boral case that the Business Council (and others) challenge. These assertions are set out below, with the Business Council’s responses.

2.1 Assertion:  The Boral decision has narrowed the scope of section 46

Contrary to the claim that the High Court has somehow narrowed the scope of s 46, the High Court has merely upheld the previous state of the law, as set out in cases such as Queensland Wire
 and Melway
.

It was the decision of the Full Court of the Federal Court that significantly changed the law.  In simple terms, the Full Court effectively decided that a firm with a proscribed purpose can be deemed to have the capacity to fulfil that purpose (that is, to have a substantial degree of market power).  As noted by the High Court, however

“a process of reasoning that commences with a finding of a purpose of eliminating or damaging a competitor, and then draws the inference that a firm with that objective must have, and be exercising, a substantial degree of power in a market, is likely to be flawed”

and

“to reason…from purpose to existence of substantial market power, is to invert the reasoning process which, consistently with the object of the provisions in s 46, is mandated by the decisions in Queensland Wire and Melway.“

The Full Court decision, had it been allowed to stand, would have effectively made the other elements of s 46 (“a substantial degree of power in a market” and “take advantage”) redundant.  Section 46 would then have been left as an unconstrained prohibition on certain purposes.  This is not the intent of s 46.  Section 46 is designed to prohibit the inappropriate use of a market advantage (namely, a substantial degree of market power) with the intent of harming competition.  Section 46 is therefore a prohibition on certain conduct, not on certain purposes per se.  The High Court was critical of the Full Court’s view that “intent is at the heart of the offence”
, pointing out that “s 46 is concerned with much more than intent.  Substantial market power is a key element of s 46.  So is the taking advantage of market power”
.  

Nor should s 46, or any other provision of the Trade Practices Act, prohibit competitors from simply having the purpose of defeating, damaging or eliminating their competitors, provided this is done through competitive, not anti‑competitive, conduct.  As the High Court has stated
:

“Competition by its very nature is deliberate and ruthless. Competitors jockey for sales, the more effective competitors injuring the less effective by taking sales away. Competitors almost always try to ‘injure’ each other in this way. This competition has never been a tort … and these injuries are an inevitable consequence of the competition s 46 is designed to foster.”

This view was re‑iterated by the High Court on the facts before it in the Boral case

“That one or more of its competitors would be damaged was obvious: that is the necessary consequence of intensive price competition. The point of price competition is to win customers from a competitor. In that sense, the purpose of competitive conduct is to damage a competitor. That one or more of its competitors would respond to the damage by leaving the market was likely.”

To have s 46 or any new provision in the Trade Practices Act focus on purpose alone would create a highly artificial environment where company compliance with s 46 would focus on the form of their conduct not the substance.  Companies would be expected to compete vigorously, but whether they contravened the Trade Practices Act through that competitive conduct would depend on the subtleties of the language in their management plans, records and correspondence.

2.2 Assertion:  Following the Boral decision, only a monopolist or near monopolist would be caught by section 46

This argument is a variation on the more general claim above that the Boral decision has somehow narrowed the reach of s 46.  A variation of this argument is that s 46 no longer gives effect to Parliament’s intention when it amended s 46 in 1986 to change the threshold from one of dominance in a market to one of a substantial degree of power in a market (see Section 2.3).

The decision of the High Court makes it clear that, in the view of that Court, s 46 will capture anti‑competitive conduct in a market even where there is more than one significant competitor.   

The “substantial degree of power in a market” test was not intended to require absolute freedom or independence from competitive constraint. This means s.46 is intended to, and does, apply where more than one firm in a market has significant freedom from competitive constraint.  This was acknowledged by the High Court in Boral when the Court stated that a substantial degree of market power can be held by more than one firm.

Gleeson CJ and Callinan J, for example, contemplated that a substantial degree of market power could be held by more than one firm and gave the example of a shipping conference:

"Ordinarily, where the members of a shipping conference agree between themselves not to engage in price competition, their agreement not to compete on prices will be a source of market power. If an outsider enters the trade, and they make the outsider a target, their conference agreement means they need not fear price competition from each other. Shippers cannot play them off against one another. They may then take advantage of the market power that results from their agreement to force the outsider from the trade, knowing that they can withdraw their offers of reduced prices when the outsider leaves, because the market will then be uncompetitive." 

McHugh J also acknowledged that oligopolists could have a substantial degree of market power

"In a market left with two or three oligopolists after price-cutting has forced some firms from the market, the price-cutter may be able to charge supra-competitive prices and recoup its losses because its rivals are content to allow it do so. This can be done without collusion between the oligopolists. The phenomenon of oligopolists charging supra-competitive prices without collusion is not as rare as Merkel J seems to have thought. In his article on "predatory pricing" that criticises this part of the reasoning of their Honours, Mr Geoff Edwards correctly points out: 

"[F]irms with less than the pricing discretion of a pure monopolist can also achieve prices well above competitive levels, and even if not a pure monopoly, any firm with a substantial degree of market power certainly would have such an ability.""
The High Court did not need to decide this issue in Boral as the ACCC did not press its case that both Boral Besser Masonry (BBM) and Pioneer had market power.  The Court, however, noted that

“the ACCC originally endeavoured to make out a case involving at least conscious parallelism between BBM and Pioneer. That attempt failed. If it had succeeded, the case may have taken on a different complexion.”

In any event, with a market share that varied between 12% and 30%, it was unlikely on that measure alone that BBM held ‘substantial market power’, either as a monopolist alone or as part of an oligopoly.  As discussed in section 2.8 of this submission, the courts will take a range of factors into account to determine the extent to which a corporation is constrained by the conduct of its competitors, potential competitors, or by its suppliers.  

The decision of the majority of the Full Federal Court in Safeway
 illustrates that more than one corporation can have a substantial degree of power in a market, as Safeway was held to have a substantial degree of market power with as little as 16% of the relevant market.  In addition, the majority in Safeway specifically held it is clear that s 46(1) is not concerned only with a pure monopsony or near monopsony.

2.3 Assertion:  The Boral case means that section 46 no longer gives effect to Parliament’s intent when it amended the section in 1986

As noted above, this is a variation on the argument that the Boral decision has somehow narrowed the scope of s 46.

In 1986, s 46 was amendment by the Trade Practices Revision Act 1986 so that the earlier test of being in a position to substantially control a market was replaced with the current test of having a substantial degree of power in a market.  The Business Council does not dispute that this amendment was designed to provide a lower threshold for the operation of s 46.  It does dispute, however, that this intention has been undermined by the findings of the High Court in the Boral case.  It is clear from the Boral case, and the subsequent decision of the Full Court of the Federal Court in the Safeway case, that the courts are applying this lower threshold.  As the ACCC has advised the Committee

“the majority of the Full Federal Court in Safeway applied a threshold test for ‘substantial degree of power’ in a manner that appears consistent with the intention of the lower application threshold from the 1986 amendments.”

That decision is currently on appeal.  The Business Council submits that, given that the only case to be decided on this issue subsequent to the Boral decision has been decided consistently with the intention of the 1986 amendment, there are no grounds for the Committee to finding that s 46 no longer operates consistently with that amendment.  The High Court will have the opportunity to clarify further this issue if it accepts the appeals on the Safeway decision.

The ACCC has argued that the High Court in Boral equated market power with an absence of constraint and that therefore the Boral decision means that the 1986 amendment no longer has effect.  For example, the ACCC states that the

“majority judgments in Boral contain several statements indicating an absolute freedom from constraint is required to establish a ‘substantial degree of power’ – effectively restoring the threshold to monopolists or near monopolists contrary to Parliament’s intention behind the 1986 amendments.”

The ACCC submission to the Committee then cites a number of instances in the High Court’s judgements in support of its claim.

This claim is not consistent, however, with actual statements of the High Court, which emphasis that market power, and its converse in the absence of competitive constraint, are matters of degree.

The High Court stated, for example, that
 

“The essence of power is absence of constraint. Market power in a supplier is absence of constraint from the conduct of competitors or customers. This is reflected in the terms of s 46(3).”

but went on immediately to state that

“Matters of degree are involved, but when a question of the degree of market power enjoyed by a supplier arises, the statute directs attention to the extent to which the conduct of the firm is constrained by the conduct of its competitors or its customers.”

The ACCC is also concerned that the above statement by the High Court may be misinterpreted by lower courts to mean that s 46 only applies in the presence of a total absence of competitive constraint.  The ACCC Submission argues, for example
 

“the dissenting judgment of Justice Emmett in the subsequent Full Federal Court Safeway appeal defines market power as ‘the absence of constraint’ and ‘the advantage that flows from monopoly or near monopoly’ in holding that Safeway did not have a substantial degree of power in the market…By definition, more than one firm in a market cannot be a monopolist or near monopolist. Consequently, it appears that s.46 does not apply as broadly as was intended by Parliament.”

In effect, the ACCC is arguing that the law needs to be changed because one dissenting judge in one case appears to have misinterpreted the statements of the High Court, notwithstanding that the majority judgement in that case “applied a threshold test for ‘substantial degree of power’ in a manner that appears consistent with the intention of the lower application threshold from the 1986 amendments
.  To the Business Council, this seems a very poor reason for Parliament to amend the provision.

The Business Council response to the following assertion is also relevant to the question of whether s 46 continues to give effect to Parliament’s intent.

2.4 Assertion:  Following the Boral decision, a company will be held not to have a substantial degree of market power if there is any competition in the market

This is a further variation on the argument that the Boral decision has somehow narrowed the scope of s 46 and that s 46 now only captures anti‑competitive conduct by monopolists or near‑monopolists.

It has been argued that following the Boral case, a company will not contravene s 46 if it can be shown that there is a degree of competition in the relevant market.  This has alternatively been stated as a company will only fall within the scope of s 46 if it is fully unconstrained by competition in the relevant market.

The High Court did not base its decision on a finding that there was merely a level of competition in the relevant market.  The Court was at pains to point out that, on the uncontested facts in the Boral case, “the conduct of suppliers and customers showed that the market for CMP [concrete masonry products] was intensely competitive”
 and that the

“intense competition in the market resulted from a combination of circumstances which were outside the control of any individual supplier, and reflected, not an exercise of market power by suppliers, but a lack of market power”

It is highly significant that the High Court’s findings in Boral were based not on a finding that there was a mere degree of competition, but on the fact that the market was intensely competitive.  As the Court noted
:

“The unchallenged finding that customers were "able to force" the price of masonry products "down and down" is of major importance in considering whether BBM, or any other supplier, had, and took advantage of, a substantial degree of power in the market; yet it appears to have played no part in the reasoning of the Full Court. The finding reflects the antithesis of market power on the part of an individual supplier.”

2.5 Assertion:  The Boral case means that a company that significantly drops its prices to drive out a competitor will not be found to have misused market power under s 46.

The High Court did not have to decide whether significantly dropping prices to drive a competitor out of a market was a misuse of market power, as the facts in the Boral case did not support claims that BBM acted in that way.

As the High Court stated, the uncontested evidence
 

“is inconsistent with the proposition that the price war was started by BBM for the purpose of deterring C & M's entry into the market. In fact, the price war began before the period of the allegedly illegal conduct of BBM”

Further, that

“[a]n examination, project by project, of BBM's conduct in quoting prices suggests that it was responding to competitive pressures exerted on it by other suppliers and by customers”

and

“[t]he process, outlined in the evidence as to pricing on major projects, by which BBM set its prices, clearly involved competitive pressure from Pioneer and C & M, and pressure from customers. In none of those cases is there any evidence that BBM set its prices lower than was necessary to win the business it was seeking.”

The High Court specifically rejected the suggestion that BBM drove down prices to target C&M

“The suggestion that the events…could be explained by an "aggressive marketing campaign" on the part of BBM is not only unsupported by any findings of Heerey J; it is impossible to reconcile with the established facts”

The Court also stated that

“three facts stand out: (1) again and again the blocklayers were able to drive prices down by playing one supplier off against another; (2) BBM's attempts to quote above the market price invariably led to it being forced to revise its quote downward or to the loss of the job; and (3) BBM's prices were set by reference to the market.”

The Business Council submits that a company that significantly lowers its prices below its own and a competitor’s costs, for one of the proscribed purposes in s 46, may be in breach of that section if it takes advantage of a substantial degree of power in a market to pursue that purpose.  However, the mere fact of significantly lowering prices below a company’s and competitor’s costs does not necessarily equate with an exercise of market power.  There may well be legitimate commercial reasons for selling below cost, ranging from wishing to offload perishable produce as quickly as possible to pricing below cost to build market share, particularly in new and innovative markets such as on-line retailing.  Furthermore, it does not require market power to achieve that result and a company with zero market power can lower its costs to virtually zero.  Such a decision may well be commercially rash, but does not amount to a misuse of market power.

Where a company takes advantage of a substantial degree of power in a market to significantly lower its prices below its own and a competitor’s costs, for one of the proscribed purposes in s 46, with the expectation or intention of recovering the costs of that action once a competitor has been sufficiently damaged, deterred or removed, then the company is likely to contravene s 46.  As the High Court stated

“if a market is not competitive, and a firm puts prices down, seeking to eliminate a potential rival, in the expectation that it will thereafter be in a position to raise prices without competitive constraint, its ability to act in that manner may reflect the existence of market power.”

This issue is discussed further below in relation to predatory pricing.

2.6 Assertion:  The Boral case shows that s 46 does not capture predatory pricing

It has been claimed that following the High Court decision in the Boral case, s 46 will no longer capture predatory pricing.

When s 46 was amended in 1986, the Explanatory Memorandum accompanying the amending legislation stated that

"Kinds of conduct which in certain circumstances could be in breach of the provision would include inducing price discrimination, refusal to supply and predatory pricing. These instances are indicative only and, in each case, it would be necessary to establish the requisite degree of market power and that advantage had been taken of the power for one of the specified purposes."

The Explanatory Memorandum makes it clear that (a) s 46 is intended to capture predatory pricing, and (b) that it was intended that conduct would be captured under s 46 when all three limbs of the section were satisfied. 

Those claiming that s 46 no longer covers predatory pricing draw upon comments by McHugh J, including that

”the terms and structure of s 46 suggest that it is not well suited for dealing with claims of "predatory pricing".”

McHugh J, however, went on to explain that the difficulty arose not from the law, but from the fact that, in economic terms, predatory pricing is a difficult concept.  He cited the conventional approaches to predatory pricing identified by Posner and the fact that these approaches are inadequate
. 

Most importantly, however, is that far from lending support to claims for legislative amendment to specifically prohibit predatory pricing, especially on a simplistic below cost basis, McHugh J suggested that

“what is required is not a bright line rule about costs but a more sophisticated analysis of the firm, its conduct, the firm's competitors, and the structure of the market not only at the time in which the firm has engaged in conduct allegedly in breach of the Act but also before and after that conduct.”

McHugh J’s comment may be interpreted as a criticism of the approach taken by the ACCC to the case, which relied heavily on the argument that BBM’s below cost pricing was sufficient to demonstrate predatory pricing. 

2.7 Assertion:  BBM’s decision to increase capacity in an already oversupplied market was indicative of a misuse of market power

In addition to misleading claims that BBM dropped its prices to drive C&M from the market, it has been claimed that BBM’s decision to increase its production capacity at a time when concrete masonry products were in oversupply, was a sign of its misuse of market power.  Again, the uncontested facts in the Boral case do not support this assertion.

The High Court found that BBM’s decision to increase its capacity at the Deer Park production facility was a decision driven largely by the competitive pressures in the market, with an aim “to reduce BBM’s costs of production to the same level as C & M”
.  In addition, BBM had health and safety issues at the inefficient Sunshine plant, which it subsequently closed when the new capacity at Deer Park was brought on line.  BBM’s decision to upgrade its operations was therefore a commercially sound decision, designed to reduce BBM’s costs to match a new more efficient entrant in C&M and to address occupational health and safety issues.  It is also commercially sensible for a company, when making capital investments in production capacity, to do so not with the needs of the current market in mind so much as the likely future needs of the market.  The Court accepted evidence that BBM in fact did that
.

2.8 Assertion:  The concept of ‘market power’ is now uncertain following the Boral decision

It has been argued that following the Boral decision, the concept of ‘market power’, which is fundamental to s 46, has become uncertain at law.  The Business Council does not agree with this proposition and does not support proposals to expand the definition of ‘market power’ in s 46.

‘Market power’ is a measure of the degree to which a competitor is constrained in a market.  It is not an absolute term, in that competitors can have degrees of market power, which can change over time (see also the discussion under 2.3 above).

There is no single definitive definition of ‘market power’, either at law or in economic theory.  There are, however, a range of definitions that can be called upon to help understand the dynamics in a particular market under consideration.  This is the approach that has been successfully adopted by the courts and, in the absence of a single, universally agreed definition, is the appropriate approach.  The Business Council submits that the lack of a universally accepted, definitive statement on the meaning of ‘market power’ should be seen by Parliament as a reason for not attempting to define ‘market power’ in the black letter law.  Such an approach is more likely to result in court’s adopting a narrower, legalistic interpretation in cases, rather than allowing the flexibility inherent in the current approach.

The current jurisprudence clearly sets out the concepts of market power that the courts will draw upon and the matters that they will take into consideration when determining whether a company has a substantial degree of power in a market.

The courts have held that market power will depend upon the height of barriers to entry and the degree to which a business is constrained by its competitors, suppliers and customers.

Being in a position of financial strength does not, on its own, constitute market power.  Nor does having a significant market share.  These factors may, however, be relevant to determining whether a company has market power and whether that market power is substantial.

The High Court has held that market power embodies the idea of an absence of constraint from market forces of supply and demand.

In the Boral case, Gleeson CJ and Callinan J held that

“a firm’s ability to 'give less and charge more' is an expression of the central idea involved in the concept of market power.”

and noted

“The power lies in the ability to target an outsider without fear of competitive reprisals from an established firm, and to raise prices again later.”

Their Honours also found that:

“A large market share may, or may not, give power. The presence or absence of barriers to entry into a market will ordinarily be vital. Vertical integration may be a factor”.  

McHugh J held that market power includes

“the power to sell less in terms of quality or quantity at the same price or to sell products on terms and conditions which a firm without market power would not be able to enforce.” 

The High Court held that neither an ability to cut prices nor financial strength are on their own determinative of market power.

A number of definitions were also proposed and used by the Full Court of the Federal Court, including

“a firm possesses market power when it can behave persistently in a manner different from the behaviour that a competitive market would enforce on a firm facing otherwise similar cost and demand conditions”
 

“market power is concerned with power which enables a corporation to behave independently of competition and of the competitive forces in a relevant market”

The definitions adopted by the courts centre around the concept of ‘market power’ as a measure of the degree to which a competitor is constrained in a market.  Market power is not an absolute term, in that competitors can have degrees of market power.  The fact that there is no universally accepted definition does not indicate uncertainty, but rather than in economic and legal terms, a degree of flexibility is needed to interpret the facts in a particular case.  Prescribing a particular definition will lose that flexibility and is more likely to result in companies being found to be technically outside of the legal definition, even when in economic terms they may be considered to have a substantial degree of market power.

In terms of what constitutes a ‘substantial’ degree of power in a market, the Explanatory Memorandum accompanying the 1986 Bill makes it clear that ‘substantial’ is intended to signify “large or weighty” or “considerable, solid or big”, but is less than a ‘dominant position’ where a company can control a market.  The decisions of the courts are consistent with that intent.

3 Proposed Amendments to Section 46

Recommendation:
The Business Council submits that the Senate Economics Committee should reject the range of proposed changes to section 46 that have been put to the Committee.  The Business Council further submits that no amendments are needed to section 46 at this time. 

A range of proposals have been put forward by organisations seeking changes to section 46.  Some of these proposals, such as an ‘effects’ test, have already been addressed by the Business Council in its initial submission to the Senate Economics Committee.  In this Supplementary Submission, we will address the main proposals that have been discussed during the Committee’s hearings, namely

1. the proposal by the Fair Trading Coalition to introduce a ‘deeming’ clause to determine market power from market share;

2. proposals by the ACCC to make ‘definitional’ amendments to s 46;

3. the proposal included in the Law Council Submission to introduce a provision on misuse of financial power;

4. a proposal to expand s 46(3) to include a wider range of matters to be taken into account by the court in determining the degree of market power of a company; and

5. proposals to speed up enforcement under s 46.

3.1 Proposal:  To introduce into s 46 a ‘deeming’ provision with the effect that corporations with market share above a certain level would be deemed to have a substantial degree of market power.

It has been proposed to the Committee
 that s 46 be amended through the introduction of a deeming provision relating to market structure. 

The market structure test proposed would be a CR4 type-test (where the combined market share of the four (or fewer) largest firms is 75 per cent or more and the corporation concerned supplies at least 15 per cent of the relevant market), or where a corporation supplies 15 per cent or more of the market.

The Business Council submits that this proposal is flawed in terms of its underlying economic assumptions and would have significant detrimental effects on competition in Australia.  The clause, in effect, amounts to a law to protect small business from competition by larger businesses.

The economic flaw in the proposal is that it equates market share alone with market power.  Economists and courts have consistently pointed out that the two are not the same.  Market share may be an indicator of market power, but is not of itself, market power.

The proposed change would also seriously restrict the ability of large corporations to compete.  Under the proposal, any corporation that supplies more than 15% of the market will be deemed to have a substantial degree of market power and will be at risk of contravening s 46 whenever it engages in robust competition.  As a result, larger competitors are likely to back away from robust competition, including with other large competitors.  The result will be a dampening of competition and markets that therefore behave in more oligopolistic ways.  As a result, consumers will end up paying, through higher prices and reduced services.

In addition, seeking to determine market power by reference to market share alone would run counter to the approach adopted by the ACCC in its Merger Guidelines, which acknowledge that market share is only a starting point for an investigation into a merger under s 50 of the Trade Practices Act.  In addition, the ACCC will examine a number of other market conditions, including the height of barriers to entry and the existence of countervailing power.

3.2 Proposal:  To make a number of ‘definitional’ amendments to s 46.

It has been proposed to the Committee
 that a number of amendments be made to s 46, on the basis that these amendments would clarify the meaning and scope of the section.

Specifically, it has been proposed that s 46 be amended to make it clear that

(a) the current ‘substantial degree of market power’ threshold is less than the previous ‘dominance’ threshold;

(b) a company with a substantial degree of market power need only be ‘significantly’ constrained, not absolutely constrained, in a market;

(c) more than one company in a market can have a substantial degree of market power;

(d) a company’s behavior in a market is relevant to determining its market power;

(e) an expectation or likely ability to recoup losses from low pricing is not an essential element in proving predatory pricing;

(f) a company may breach s 46 where it has a substantial degree of market power in a market other than that in which the alleged breach occurred; and

(g) in determining the degree of market power, consideration should be given to co‑ordinated activity between companies.

Each of these proposals is responded to below.

As a general note, the arguments that are presented for these amendments can be summarised as

· amending the legislation to re-state the law as it is already being applied by the courts; or

· amending the legislation because there is a faint chance that lower courts may misinterpret some of the statements made by the High Court.  

The Business Council submits that neither of these arguments are adequate reason for changing s 46.   The Business Council believes that it is important for the Committee to bear in mind that courts will assume Parliament intends to change the established law when they see Parliament amend legislation.  There is therefore a real danger that should Parliament amend the legislation for the above reasons, the courts will seek to re‑interpret s 46, potentially in ways that were not intended.  

(a) The current ‘substantial degree of market power’ threshold is less than the previous ‘dominance’ threshold

This issue has been largely covered under the discussion of the Boral case above (see in particular sections 2.1, 2.2 and 2.3).

The Boral and Safeway cases make it clear that the current state of the law gives effect to the 1986 Parliamentary intention to reduce the threshold from one of dominance to one of substantial market power.  The ACCC’s own submission acknowledges that

“the majority of the Full Federal Court in Safeway applied a threshold test for ‘substantial degree of power’ in a manner that appears consistent with the intention of the lower application threshold from the 1986 amendments.”

As noted above (section 2.3), the ACCC’s claim that s 46 needs to be clarified because the

“majority judgments in Boral contain several statements indicating an absolute freedom from constraint is required to establish a ‘substantial degree of power’ – effectively restoring the threshold to monopolists or near monopolists contrary to Parliament’s intention behind the 1986 amendments” 

is not consistent with the actual statements of the High Court, which emphasis that market power, and its converse in the absence of competitive constraint, are matters of degree, not absolutes.

The ACCC supports its claim by arguing that the dissenting judgement of Emmett J in the Safeway case adopted the narrower interpretation, notwithstanding the correct interpretation applied by the majority of the Full Federal Court
.

The ACCC also argues for the amendment on the basis that insufficient weight was given by the High Court in the Boral decision to the second definition of market power used by the courts, namely the ability to behave persistently in a manner different from that a competitive market would enforce.  The ACCC acknowledges, however, that this did not prevent the Full Federal Court from adopting this test in the Safeway case
.  

The ACCC argument that the law needs to be changed therefore appears to rest on the views of one dissenting judge in one case.  As has already been noted, to the Business Council, this seems a very poor reason for Parliament to amend the provision.  The Business Council does not support amending legislation to restate the law that is already being applied by the courts.

The Business Council submits that s 46 is being applied by the courts consistently with Parliament’s intentions when it amended the section in 1986.  No amendment is therefore necessary.

(b) A company with a substantial degree of market power need only be ‘significantly’ constrained, not absolutely constrained, in a market

This issue is addressed above and under the discussion of the Boral case (see in particular sections 2.1, 2.2 and 2.3).

As has already been noted, in the Boral case the High Court emphasised that market power, and its converse in the absence of competitive constraint, are matters of degree, not absolutes.

As noted in section 2.3 above, while the High Court stated, for example, that
 

“The essence of power is absence of constraint. Market power in a supplier is absence of constraint from the conduct of competitors or customers. This is reflected in the terms of s 46(3).”

the Court went on immediately to state that

“Matters of degree are involved, but when a question of the degree of market power enjoyed by a supplier arises, the statute directs attention to the extent to which the conduct of the firm is constrained by the conduct of its competitors or its customers.”

It is clear that, when taken in their proper context, the High Court’s statements do not suggest that a company will only have a substantial degree of market power when it is not absolutely constrained.  The introduction of the notion of “significantly constrained” into s 46 introduces new terminology that has not previously been applied to the threshold in s 46 and raises the real prospect that courts will interpret the amendment as intending to change the meaning of the current threshold of “a substantial degree of power in a market”.

(c) More than one company in a market can have a substantial degree of market power

This issue has been addressed under sections 2.2 – 2.4 above.  It is clearly the current law that more than one company in a market can have a substantial degree of market power.  The High Court even went as far as to give an example of where more than one company in a market can have a substantial degree of market power
.

The decision of the Full Federal Court in Safeway also demonstrates that more than one company in a market can have a substantial degree of market power.

(d) A company’s behavior in a market is relevant to determining its market power

A company’s behavior in a market may be relevant to determining its market power.  For example, a company that is able to behaviour in a manner different from that a competitive market would enforce, may have market power.  

The courts have shown that they will examine in detail the behaviour of players in the market, including competitors, suppliers and customers, in determining market power.  In the Boral case, for example, the trial judge described at length the behaviour of BBM and its competitors and customers
.  This description was repeated by the High Court
.

There is therefore no value in amending s 46 to specifically require the court to have regard to a company’s behaviour.  

Such an amendment is also likely to compound the confusion over the intent behind s 46.  A focus on behaviour may lead to perceptions that s 46 has a moral basis rather than an economic one.  For example, it might be claimed that a company’s behaviour was ‘unfair’ and therefore indicative of a misuse of market power.  This view has been rejected several times by the High Court
.  

(e) an expectation or likely ability to recoup losses from low pricing is not an essential element in proving predatory pricing;

The High Court held in the Boral case that

“[w]hile the possibility of recoupment is not legally essential to a finding of pricing behaviour in contravention of s 46, it may be of factual importance. The fact, as found by Heerey J, that BBM had no expectation of being in a position to charge supra-competitive prices even if Rocla and Budget left the market, leaving it facing Pioneer and C & M, was material to an evaluation of its conduct. The inability to raise prices above competitive levels reflected a lack of market strength. A finding that BBM expected to be in a position, at the end of the price war, to recoup its losses by charging prices above a competitive level may have assisted a conclusion that it had a substantial degree of market power, depending on the other evidence. But no such finding was made.”

McHugh J, however, held that

“[n]evertheless, to require recoupment as a necessary element of a "predatory pricing" claim fits in with the terms of s 46. 

The Business Council supports the view that recoupment is not legally essential to a finding of predatory pricing, in the sense that recoupment is not specifically identified as an element of s 46 that is required to be proven to bring a successful action under s 46.  The Business Council submits, however, that the fact of recoupment, or a reasonable expectation of recoupment, will be essential in alleged predatory pricing cases to proving the elements that are set out in s 46, particularly going to whether a company has a substantial degree of market power.

As McHugh J went on to state

“[a]lthough s 46 does not use the term "predatory pricing", two of its key components are "a substantial degree of [market] power" and a taking "advantage of that power". A firm does not possess "substantial market power" if it does not have the power to recoup all or a substantial part of the losses caused by price-cutting by later charging supra-competitive prices. If it cannot successfully raise prices to supra-competitive levels after deterring or damaging or attempting to deter or damage competitors by price-cutting, the conclusion is irresistible that it did not have substantial market power at the time it engaged in the price-cutting. As Mr Geoff Edwards has argued, "it is a contortion to find that a firm possesses substantial market power if the firm cannot use that power to obtain economic profits".

McHugh J also noted

“Competition policy suggests that it is only when consumers will suffer as a result of the practices of a business firm that s 46 is likely to require courts to intervene and deal with the conduct of that firm.”

Section 46 is about the protection of the competitive process, for the benefit of consumers, not about the protection of particular competitors.  Demonstrating a real possibility of, or actual, recoupment is therefore significant in demonstrating that conduct has or is likely to harm consumers. 

The Business Council submits that no amendment is needed on the question of the significance of recoupment in alleged predatory pricing cases, as the courts have adequately dealt with this matter.  Amending s 46 as proposed by the ACCC will only result in confusion over whether the expectation or prospect of recoupment is evidence that a company has a substantial degree of market power.

(f) a company may breach s 46 where it has a substantial degree of market power in a market other than that in which the alleged breach occurred; and

Section 46 prohibits a company with a substantial degree of power in a market from taking advantage of that power for one of the purposes listed in the section.  It has long been understood that a company could not misuse the power it has in one market to damage competition in another market.

The ACCC Submission, however, argues that the decision of the Full Federal Court in Rural Press
 has cast doubt on whether s 46 covers a company misusing the power it has in one market to damage competition in another
.  

The Business Council does not agree with the ACCC’s interpretation of the statements of the Full Federal Court in the Rural Press case.  As the Court stated

“[o]f course, market power in one market may be used to deter competition in another market”.

What the Court held was that, although Rural Press and Bridge Printing held market power in one market (Murray Bridge), they had not taken advantage of that market power in the market where the conduct occurred (the Riverland market).  The decision therefore hinged on the ‘take advantage’ element of s 46.  As the Court put it

“the finding that that conduct constituted taking advantage of market power in the Murray Bridge market within the meaning of s 46 cannot be supported”.

To contravene s 46 a company must take advantage of its substantial market power, wherever that market power exists.  A finding that no advantage had been taken does not mean that the Federal Court

“appears to have held that for there to be a taking advantage of power in a market, the relevant conduct must take place in the market where the power exists”

as claimed by the ACCC.  The case simply does not support such a suggestion.  The proposed amendment by the ACCC is therefore unwarranted.

In addition, the Business Council notes that the Rural Press decision is on appeal.  The appeal has been heard and the High Court has reserved its judgement.  It would be premature to amend the legislation before the decision is handed down.

(g) in determining the degree of market power, consideration should be given to co‑ordinated activity between companies.

The ACCC has argued that

“it is not clear to what extent Australian jurisprudence recognizes the application of s.46 to the coordinated use of market power by unrelated firms.”

The Business Council, however, believes that the High Court has made it clear that s 46 may capture the co‑ordinated use of market power.  This issue has already been partially addressed under section 2.2 above.

The High Court in the Boral case noted that

“the ACCC originally endeavoured to make out a case involving at least conscious parallelism between BBM and Pioneer.  That attempt failed.  If it had succeeded, the case may have taken on a different complexion.”

This would suggest that, in the Court’s view, co‑ordinated conduct is capable of falling within the scope of s 46.  That being the case, no legislative amendment is needed.  As already noted, the Business Council submits that s 46 should not be reworded to capture what is already the state of the law under the existing provision.  Such changes are unnecessary and raise the risk of courts changing their interpretation of s 46 if they assume Parliament’s change of the legislation reflects an intention to change the law.

3.3 Proposal: To introduce a prohibition on the misuse of financial power

There has been some discussion during the Committee’s hearings of the potential for misuse of financial power.  While not supporting the introduction of ‘substantial financial power’ as a threshold factor in s 46 of the Trade Practices Act, the Law Council has put forward a form of wording in proposed new sections 46 (1AA) and 46 (1AB) if that concept were to be considered.  The Law Council’s proposed drafting is as follows:

“Section 46(1AA)

A corporation with substantial financial power, or a substantial degree of power in a market, shall not take advantage of that power by selling, offering to sell, or inviting offers to purchase goods or services [below average variable cost] for the purpose of:

(a)
eliminating or substantially damaging a competitor of the corporation or of a body corporate that is related to the corporation in that or any other market;

(b)
preventing the entry of a person into that or any other market; or

(c)
deterring or preventing a person from engaging in competitive conduct in that or any other market.  

Section 46 (1AB)

Section 46 1(AA) will not apply to a corporation with substantial financial power (but not a substantial degree of power in a market) unless the relevant conduct is also likely to have the effect of substantially lessening competition in a market”.  

As drafted, the Law Council’s proposal involves a requirement of pricing below average variable cost as well as a requirement of a proscribed purpose and anti-competitive effect.  Indeed, the Law Council noted that the drafting of the proposed sections was intended to capture corporations:

(a) that have substantial financial power, but not substantial market power; and

(b) that are engaging in predatory pricing:

(i) for a proscribed purpose; and

(ii) that is likely to have an anti-competitive effect. 

While the Business Council acknowledges that the Law Council has stated that this proposal only represents a very limited approach for dealing with predatory pricing and importantly, the Law Council does not support the introduction of ‘financial power’ into s 46 of the Trade Practices Act, nevertheless, the Business Council submits that any such test will give rise to a number of difficulties on a practical level.  

The proposal gives rise to a number of definitional issues relating to the requirement that a corporation should have ‘substantial financial power’ and it should price below ‘average variable cost’.  

In particular, the Business Council submits that it would be difficult for a court to define, with any degree of certainty and precision, what constitutes ‘substantial financial power’.  For example, would this include a company’s current financial position, bank facilities or the ability to raise finance?  Equally, would it apply to their parent companies or even the personal wealth of industrial proprietors who may have the same role as parent companies in larger organisations?  Nor can it be assumed that because a company is part of, or a subsidiary of, a larger corporation that it will readily have access to the funds of that larger entity.  There is often fierce competition within corporations for access to capital.  The mere fact that a parent entity has ‘substantial financial power’ does not automatically mean that that power is available to a particular subgroup of the entity.

While the term ‘substantial financial power’ would be likely to include large corporations having ‘deep pockets’, the Business Council believes that the term may potentially capture smaller firms (not having ‘deep pockets’ as such), but which are nonetheless larger and better resourced than their competitors in any given market.  If a corporation may have a substantial degree of market power with approximately 16% market share (as was the case in Safeway) then it is also likely that corporations of similar size may be considered to have ‘substantial financial power’ compared to their competitors.  The difficulty of defining this term is likely, therefore, to subject smaller corporations to an undesirable degree of uncertainty and increase the burden of complying with their regulatory obligations in their day to day dealings.  All businesses should be in a position to understand the nature and scope of their obligations, thereby encouraging compliance with the law.  

Similarly, as noted in the Law Council’s submission
, the Business Council considers that the term ‘average variable cost’ is vague and would oblige the courts to accept into Australian law a concept which originates in US law
.  As discussed at greater length in the Business Council’s first submission to the Committee, looking simply at whether a corporation prices below average variable cost is problematic.  There could be a number of legitimate reasons why a corporation might rationally choose to price below average variable cost
.  In addition, as acknowledged in the Law Council’s submission:

· the courts have generally been careful to preserve the flexibility for Australian law to develop independently from US law and not to be bound by rigid rules about costs
; 

· the concept of ‘average variable cost’ is not part of the ordinary accounting principles or reports of Australia businesses.  Accordingly, the information necessary for a court to determine ‘average variable cost’ will not be readily available and may only be determined by undertaking detailed activity based costing models
.  From a practical perspective, the Business Council believes that this would submit corporations wishing to ensure compliance with s 46 in their day-to-day activities to a costly, time consuming and complex economic assessment of whether a proposed course of conduct would entail pricing below average variable cost.  For many smaller businesses, this exercise would be commercially untenable; and

· the ‘average variable cost’ test, as developed in the United States, may not be capable of taking into account the various alternative business strategies which corporations may use, such as closure and the alternative treatment of common costs
.  

As a result of these practical difficulties, the Business Council submits that the ‘misuse of financial power’ proposal is objectionable at a policy level.  

In light of the pecuniary penalties which may be imposed on a corporation found to contravene s 46 (a financial penalty of up to $10 million for corporations and up to $500,000 for individuals
) and which presumably also apply to the proposed sections, corporations should be in a position to know, with some degree of certainty, what is lawful before engaging in a particular course of conduct.  Indeed, it would be incumbent on the courts to construe the proposed section in such a way to enable any corporation, which may possibly have ‘substantial financial power’ to know with certainty what is unlawful before that corporation engages in the conduct in question.  

This view is supported by the Terms of Reference to the 1976 Swanson Committee, which provided that:

“The committee shall pay particular attention to ensure that the Trade Practices Act is sufficiently certain in its language to enable persons affected by it to understand its operations and effect so as to be reasonably able to comply with its obligations in the ordinary course of business”.  

This was, and remains, an important consideration when considering changes to the Trade Practices Act.

In the Business Council’s view, there are considerable difficulties with the concept of ‘substantial financial power’ in terms of its application to large or small businesses.  In addition, financial strength in many respects is merely one of many factors when taking into account a company’s market strength and there are risks for large and small businesses in introducing such a concept.  

For these reasons (as well as the practical difficulties that companies would face in interpreting these sections when assessing their business decisions), rather than enhancing the welfare of Australians through the promotion of competition, in accordance with s 2 of the Trade Practices Act, the Business Council submits that there is a strong argument that the uncertainty inherent in the proposed sections could potentially deter legitimate competitive conduct.  Such a disincentive to compete vigorously is likely to be costly to the Australian economy and, ultimately, Australian consumers.  

Finally, the Business Council is concerned that proscribing the misuse of financial power will capture legitimate competitive conduct.  For example, a large company with funds available for research and development may develop a new product.  The company may also use its financial resources to fund a major marketing campaign to launch the new product and may be able to sell initially below cost to encourage consumers to try the new product and to enable it to build up market share quickly.  The company’s intention may clearly be to take a sizeable segment of the existing market for comparable products from its competitors.  The company recognises that, because it has been able to draw on its significant financial resources for research and development of the product and for its launch, its new product will quickly drive out older products and will probably result in the collapse of one of its less well resourced competitors.  There will be a substantial lessening of competition as a result, although this is likely to be for a limited period of time as other well resourced companies will quickly respond with their own versions of the new product.  

In the above example, while consumers have benefited from a new product and there has been no long term harm to competition through the company’s conduct, the company appears to have contravened the proposed provision on misuse of financial power.

In summary, the Business Council opposes the introduction of a prohibition on misuse of financial power because

· it will be very difficult to determine what is ‘financial power’

· it will be very difficult, time consuming and costly for business wishing to comply with the new provision to determine when they are likely to contravene it

· it will be very difficult and time consuming for courts to undertake the detailed analysis that will be needed to determine the elements of the provision, such as whether, in a particular case, prices were below ‘average variable cost’

· the new provision is likely to capture legitimate and pro‑competitive commercial conduct, where company’s use their financial resources to gain a market advantage, such as through the launch of a new product; and

· financial power is already an element of market power and will be taken into account be the courts when determining whether a breach of the existing s 46 has occurred.

3.4 Proposal:  To introduce a list of relevant considerations for determining ‘market power’

During the course of the Committee’s hearing there has been some discussion of the prospect of introducing into s 46 a list of considerations that the court may or must take into account in determining whether a company has a substantial degree of power in a market.  The list could be a new subsection to s 46, or an expansion of existing subs 46(3).  Subsection 50(3) of the Trade Practices Act has been offered as an example of such a list.

The Business Council does not support this proposal, as it believes such a change is unnecessary and may lead to unintended consequences in the interpretation of s 46.

Subsection 46(3) already sets out the basic test for market power to be applied under s 46

46 (3)
In determining for the purposes of this section the degree of power that a body corporate or bodies corporate has or have in a market, the Court shall have regard to the extent to which the conduct of the body corporate or of any of those bodies corporate in that market is constrained by the conduct of: 

(a)
competitors, or potential competitors, of the body corporate or of any of those bodies corporate in that market; or

(b)
persons to whom or from whom the body corporate or any of those bodies corporate supplies or acquires goods or services in that market.

In addition, in recent years, a number of cases on s 46 have built up a clearer understanding of the factors relevant to determining whether a company has a substantial degree of power in a market.  Considerations that may be relevant to determining the degree of market power may include, for example:

· market share

· ease of entry/the height of barriers to entry

· financial resources

· brand power

· product substitutability

· ability to influence the market

· constraint from other competitors or potential competitors

· ability to recoup

· ability to price below cost for extended periods of time.

Whether these factors are relevant, and the degree to which they are relevant, will vary from case to case.  None of the above considerations will be determinative of market power, but will need to be taken into account in all the circumstances of the case.  

The danger of prescribing certain factors in the legislation is that, even when the list is expressed to be non‑exhaustive, as a practical matter the factors set out in the list are likely to be given greater weight that factors that are not separately listed, even those these may have a greater bearing on a particular case.

In addition, in economic terms, the concept of ‘market power’ is not rigidly fixed, but subject to ongoing discussion and debate.  The factors that are relevant to determining the degree of market power evolve.  Fixing these factors in legislation therefore runs the risk of introducing rigidity into s 46 that will result in the section, over time, becoming out of step with contemporary economic thinking.

Such a list would also be of limited use.  For example, any list would be likely to include ‘barriers to entry’ as a potentially relevant consideration.  This offers very little assistance to the courts, however.  The courts have already determined that the height of barriers to entry is likely to be important in determining market power.  The issue for the courts is to determine what constitutes a barrier to entry and what weight should be given to particular barriers in determining market power (in effect, how ‘high’ are the barriers).  Adding ‘barriers to entry’ to a list of potentially relevant considerations therefore only moves the definitional question to a lower level of detail.  This could only be resolved by adding a further definition for ‘barriers to entry’ (and the other factors that might be included in any list of potentially relevant considerations).  This again raises the issue that these terms are subject to ongoing discussion and debate by economists and their meaning and our understanding of their significance changes over time.  

The Business Council does not believe that adding an expanded list of considerations to be taken into account when determining market power would improve the operation of s 46.  Such an amendment runs the risk of restricting the flexibility of the courts to assess each case on its particular facts and circumstances.  It also runs the risk of s 46 becoming fixed in terms of economic thinking at a particular point in time, rather than allowing the courts the flexibility to take into account evolving economic thinking and understanding of markets.

3.5 Proposal:  To introduce new powers or processes to speed up enforcement

A concern was raised during the Dawson Review that because of the time taken to finalise legal action under s 46, enforcement of the provision through the courts was not an effective means of preventing anti‑competitive conduct from harming competition through the elimination of competitors. 

During the Dawson Review, the Business Council and others argued that the ACCC did not need enhanced powers to intervene where it believed s 46 may have been breached, as it could rely on its ability to seek an interim injunction.  The Dawson Committee accepted that argument

“No material was placed before the Committee to demonstrate why the process of obtaining an interim, or temporary, injunction, particularly an ex parte injunction, is cumbersome.  In appropriate cases injunctions can be obtained in hours rather than days.  Elsewhere the ACCC has said that it can obtain ex parte injunctions at very short notice…Nor is it apparent that it is unduly burdensome to require an applicant for an injunction to establish that there is a serious question to be tried and that the balance of convenience is in its favour, particularly where the applicant is the ACCC, which is not required to give an undertaking as to damages.”

Part of the ACCC argument to the Dawson Committee for ‘cease and desist’ powers, to enable it to act quickly to stop alleged contraventions of s 46, was that the commencement of proceedings for an injunction is the commencement of court proceedings, at which time the powers of the ACCC to obtain information and documents under s 155 of the Trade Practices Act cease.  

The ACCC has submitted to the Senate Economics Committee that its powers under s 155 should be allowed to continue until it commences substantive enforcement proceedings.  That is, the ACCC is seeking to have its powers under s 155 continue, even after it has sought an interim injunction
.

The Business Council notes that the Dawson Committee rejected this proposal.  The Committee believed such a proposal

“would involve one party to civil litigation (the ACCC) having compulsive powers to extract information from its opponents, even by the entry of its premises, not subject to the supervision of the court in the action.  This would be a serious inroad upon the court’s ability to maintain a balance between the parties during the pre‑trial stages of the action and would risk one party being placed at an unfair disadvantage to the other.”

The Dawson Committee also found that

“it has not been demonstrated that the court’s processes for compelling the disclosure of evidence are inadequate.”

In other words, the Dawson Committee found that the ACCC’s powers to intervene quickly are adequate and that extending the s 155 powers had undesirable consequences.  While the ACCC has again raised this issue with the current inquiry, it has not responded to the points made by the Dawson Committee.  The Business Council therefore does not support the proposal to extent the ACCC’s s 155 powers.

4 Unconscionable Conduct

Recommendation:
The Business Council submits that the Senate Economics Committee should determine that no changes are necessary to the unconscionable conduct provisions of Part IVA of the Trade Practices Act. 

The Business Council’s initial submission to the Senate Economics Committee set out its reasons for arguing that no changes are needed to the unconscionable conduct provisions of the Trade Practices Act.  This Supplementary Submission will briefly respond to two specific proposals for amendment that have been put to the Committee, namely the proposals that:

1. the imposition or exploitation of unfettered unilateral variation clauses be added to the list of factors to which the court may have regard under ss.51AC(3) and ss.51AC(4); and

2. s 51AC be expanded to cover “unfair” and “harsh” as well as unconscionable conduct. 

4.1 Proposal:  To add unilateral variation of contract clauses to the list of factors that may indicate unconscionable conduct
The Business Council does not support the proposal to add the imposition or exploitation of unfettered unilateral variation of contract clauses to the list of factors to which the court may have regard under s 51AC.  To the extent that such clauses are, or result in, unconscionable conduct, they will already be caught under the section.  To the extent that they are not such conduct, they are likely to be legitimate commercial practice and should not therefore be singled out in s 51AC.

Such an amendment would be particularly problematic for large corporations with high numbers of contractual arrangements with suppliers and customers.  In these cases, varying contracts unilaterally is vital for the sake of cost, efficiency and simplicity.  

In the case of a bank, for example, such clauses may cover

· the implementation of interest rate variations;

· changed circumstances due to amendments to legislation;

· the introduction of new codes of conduct;

· the amalgamation of like products following the merger of different entities; and

· the consolidation of accounts and products to streamline the efficiency of banking operations.

The ACCC’s suggestion that such contracts should only be varied with the agreement of all contractual parties is clearly unworkable
.  For example, under the ACCC suggestion, if a legislative amendment affected home mortgages, banks would need to re‑negotiate all of their mortgage contracts with customers.

The Business Council is also concerned that the ACCC proposal would increase contractual uncertainty.  In particular, whether a unilateral variation clause is ‘unfettered’ or not, or whether it is “referable to any external trigger”
 will not always be clear and indisputable.  It may be equally unclear whether the variation is “without reference to circumstances previously considered by both parties”
.  To overcome this uncertainty, companies are likely to provide customers and suppliers with a long list of potential circumstances where contracts may be varied, rendering the proposed ACCC amendment ineffectual, but commercially burdensome.

Having and maintaining an unfettered right of unilateral variation in relation to contracts is a matter of fundamental importance to large organisations with a significant retail business base.  The profitability of such retail bases can depend upon being able to provide products or services to customers that are essentially homogeneous.  If a company is not free to effect global amendments to its products by way of a contractual right of unilateral variation, and without fear that such a variation might be considered, of itself, to amount to unconscionable conduct, much of the way in which large organisations currently manage their capacity to deal with legislative and other change would be effectively compromised.

Furthermore, when it comes to the protection of the rights of consumers and small businesses, in no other legislation or code is it suggested that a contractual right of unilateral variation could, of itself, be considered to be conduct that would amount to unconscionable conduct by the party exercising that right.  In fact, such clauses are often anticipated.

For example, in the banking sector, both the Consumer Credit Code and the Code of Banking Practice, which covers consumers and small businesses, contain terms that suggest that rights of unilateral variation are acceptable, indeed to be expected.  Those Codes regulate the manner in which such rights should be exercised.

Section 70(1) of the Consumer Credit Code expressly provides

"The Court may, if satisfied on the application of a debtor, mortgagor or guarantor that, in the circumstances relating to the relevant credit contract, mortgage or guarantee at the time it was entered into or changed (whether or not by agreement), the contract, mortgage or guarantee or change was unjust, reopen the transaction that gave rise to the contract, mortgage or guarantee or change."

Section 70(2) of the Code sets out the matters to be considered by the court in determining whether a term of a particular credit contract, mortgage or guarantee is unjust in the circumstances relating to it, at the time it was entered into or changed.  It is conceded that these considerations include whether or not, at the time the contract was entered into or changed, its provisions were the subject of negotiation and whether it was reasonably practicable for the affected person to negotiate for the alteration of or to reject the change.  Nevertheless, nowhere in section 70(2) is it suggested that merely having or exercising a unilateral right of variation is a factor which should be considered by the court in determining whether the change was unjust (which includes "unconscionable").

The Consumer Credit Code contains a whole division (Division 1 of Part 4) which regulates what types of unilateral changes can be made to credit contracts and how they can be effected.  It covers changes to interest rates, repayments, fees and charges, credit limits and other terms – each with its own set of requirements.  Obviously, the general principle accepted by the legislature, as regards regulated credit, is that unilateral changes are permissible, so long as particular procedures are followed, with the general override of the "re-opening provision" in section 70 of the Consumer Credit Code if a particular exercise of the right to vary can be shown to be unjust. 

Clause 18.3 of the Principles of Conduct in the Code of Banking Practice provides

"We will notify you of other variations to the terms and conditions (including a variation of standard fees and charges or of an interest rate) in relation to a banking service by advertisement in the national media or local media or in writing to you no later than the day on which the variation takes effect, except where the interest rate is linked to money market rates or some other external reference rate, changes to which we cannot notify you of in advance."

This provision in the Code of Banking Practice (which applies to deposit and transaction products as well as loans) makes it clear that, in relation to both individuals and small business customers and their guarantors (see clause 1.1 of the Code), it is both accepted practice and acceptable, in this case, for banks to effect unilateral variations so long as those unilateral variations are introduced in a fashion which ensures that customers are made aware of the unilateral variations before they take effect.

If it is acceptable to have a right of unilateral variation which is not subject to a claim of unconscionability per se under the Consumer Credit Code and if those who have framed the Code of Banking Practice accept that it is both necessary and appropriate that banks have rights of unilateral variation in relation to individuals and small business customers and their guarantors, it is inappropriate for there to be an amendment to s 51AC of the Trade Practices Act to include that the Court may consider the exercise of the right of unilateral variation as being an instance of an exercise of unconscionability in itself.

The examples given above in relation to the banking sector also show that, where there is evidence that the unfettered unilateral variation of contracts is a sectoral issue, that issue is best dealt with through sector specific codes, rather than amendments to the general law.  Such codes would then supplement the existing provisions of the Trade Practices Act, which the Business Council submits already capture unconscionable variations of contracts.

4.2 Proposal:  To expand s 51AC to expressly cover ‘unfair’ and ‘harsh’ conduct

The Business Council does not support the expansion of s 51AC to cover ‘unfair’ and ‘harsh’, as well as unconscionable, conduct.

The law in relation to ‘unconscionable’ conduct has a long jurisprudence.  While some may argue that at law ‘unconscionable’ is a technical term that does not match the word’s common usage, it is the very technicality of the term, rather than its more vague common usage, that protects the certainty of contractual arrangements.  Without the well developed jurisprudence that sits behind the meaning of ‘unconscionable’ at law, there is a real danger that the courts will be placed in the position of making value judgements, with the benefit of hindsight, on commercial decisions.  As the courts themselves have put it, courts should be careful not to

“substitute lawyerly conscience for the hard-headed decisions of business people”.

Adding terms such as ‘unfair’ or ‘harsh’ to Part IVA of the Trade Practices Act would compound this danger and increase the uncertainty of contractual arrangements for large and small businesses alike.

The Business Council notes that notions of unfairness and harshness appear to already fall within the scope of s 51AC.  In Australian Competition and Consumer Commission v Simply No-Knead (Franchising) Pty Ltd
, the Federal Court held that behaviour which was “unreasonable, unfair, harsh, oppressive and wanting in good faith” and “unfair and unreasonable” fell within the scope of the provision
.  It is important to note, however, that these notions of ‘unfair’ and ‘harsh’ are taken up by the court within the context of the legal meaning of ‘unconscionable’, which includes, for example, the notion that the party alleging unconscionable conduct must show that they were at a special disadvantage.  In adopting this language, the court is not applying s 51AC to conduct that may be seen as ‘unfair’ by some in the ordinary sense of the term.  

It has been suggested that ‘unfair’ is

“a very common thought in the plain world, the ordinary world; ‘unfair’ is a very easily understood concept”

The Business Council submits, however, that, while in common usage the notion of ‘unfair’ may be widely understood, whether a particular set of circumstances or a particular form of conduct is ‘unfair’ will often be a matter of individual perception.  This therefore does not provide a sound basis for legal certainty around the operation of Part IVA of the Trade Practices Act and would increase the uncertainty of whether a contract will be upheld by the courts.

The Business Council notes that increased uncertainty in contractual arrangements between large and small business will increase the risk for larger businesses dealing with small business.  Larger businesses will respond to this increased risk either through avoiding entering into contracts with small business, or through adding a cost penalty to the contract to cover the increased risk exposure.  Either way, adding ‘unfair’, ‘harsh’ or similar subjective terms to Part IVA may work to the disadvantage of small business.
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