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key points

The Trade Practices Amendment (Personal Injuries and Death) Bill 2003 (the Bill) seeks to balance the need for affordable and sustainable public liability insurance with the need to provide consumers with appropriate remedies in the event of personal injury or death.

The Review of the Law of Negligence (the Review) recommended that claims for damages for personal injury or death flowing from misleading or deceptive conduct or other unfair practices prohibited in Division 1 of Part V of the Trade Practices Act 1974 (the TPA) be prevented.

The Review argued that:

· it is inappropriate for liability for personal injury or death to arise in the absence of any finding of fault, as is possible under Division 1 of Part V where a corporation can be found to have misled or deceived even though it acted honesty and reasonably; and

· if damages claims are not prevented, the current reforms by States and Territories to limit liability for the law of negligence could be evaded and the beneficial impacts of the these measures undermined, jeopardising the comprehensive reforms proposed by the Review.

Some concerns have been expressed about the interaction between the amendments proposed in the Bill and those made by the Trade Practices Amendment (Liability for Recreational Services) Act 2002.  However, after the enactment of this Bill, a range of remedies will continue to be available to address a situation where a consumer is unlawfully induced into agreeing to a waiver of the statutory warranty in section 74 of the TPA.  It is also a crime for a corporation to make false or misleading representation about the effect of any warranty, leading to fines of up to $1,100,000.

background

The Commonwealth and all States and Territories have agreed to introduce measures aimed at containing claims costs flowing from personal injury and death.  These measures are intended to promote the availability of affordable and sustainable public liability insurance.  States and Territories also agreed to establish the Review, the details of which were announced in July 2002.
  The Review panel was chaired by the Honourable Justice Ipp and was asked to consider:

· the application, effectiveness and operation of common law principles applied in negligence to limit liability arising from personal injuries or death;

· principled options to limit liability and quantum of awards for damages; and

· options to limit claims for negligence to within three years of the date of the event.

In addition, the Review was asked to consider the interaction of the TPA with the common law principles applied in negligence.  In particular, the Review was asked to develop and evaluate options for amendments to the TPA to prevent individuals commencing actions in reliance on the TPA, including actions for misleading and deceptive conduct, to recover compensation for personal injuries and death.

The Review presented two reports to Government, an initial report in September 2002 and a final report in October 2002.  The final report made 61 recommendations, most of which relate to the law of negligence and are therefore matters of State and Territory responsibility. Six recommendations proposed reforms to the TPA and corresponding provisions in State and Territory Fair Trading Acts (recommendations 17 to 22).

The Trade Practices Amendment (Personal Injuries and Death) Bill 2003 (the Bill) is the Commonwealth response to Review recommendations 19 and 20. These are that:

Recommendation 19

The TPA should be amended to prevent individuals bringing actions for damages for personal injuries and death under Part V Div 1.

Recommendation 20

The TPA should be amended to remove the power of the Australian Competition and Consumer Commission (the ACCC) to bring representative actions for damages for personal injuries and death resulting from contraventions of Part V Div 1.

The trade practices Act 1974
The object of the TPA is to ‘to enhance the welfare of Australians through the promotion of competition and fair trading and provision for consumer protection.’  The second reading speech for the Trade Practices Bill 1974 notes the its purpose is to ‘protect consumers from unfair commercial practices’ and noted that ‘[l]egislation of this kind is concerned with economic considerations.’

Division 1 of Part V of the TPA prohibits a range of unfair practices by corporations in trade and commerce.  Unfair practices by corporations that supply financial services are governed by mirror provisions in the Australian Securities and Investments Commission Act 2001 rather than the TPA (section 51AF).  Division 1 of Part V prohibits misleading or deceptive conduct (section 52) and false or misleading representations (section 53).  It also prohibits misleading conduct in more specific circumstances (sections 53A, 53B, 55, 55A and 59), undesirable sales techniques (sections 54, 56, 57 and 58), harassment and coercion (section 60) and practices related to unsolicited goods and services (sections 63A, 64 and 65).

A corporation can engage in misleading or deceptive conduct even though it acted honestly and reasonably and did not intend to mislead or deceive.
  Other provisions relating to misleading conduct may also be breached without any finding of dishonesty or unreasonableness.

Division 1 of Part V prohibits unfair practices by corporations; however, liability may also extend to any person knowingly concerned in, or party to, such practices (section 75B). 

If a prohibition in Division 1 of Part V is breached, a person may take Court action to seek an injunction to stop the conduct (section 80).  A person may also seek damages for any loss or damage caused (section 82) or a range of other orders (section 87).  On the application of the Australian Competition and Consumer Commission (the ACCC), the Court could make a community service order, a probation order, an order requiring the disclosure of information or an order requiring an advertisement (sections 86C).  The ACCC could also seek an order prohibiting a payment of money or a transfer of assets (section 87A).

Damages for personal injury, or for losses flowing from personal injury or death, caused by a contravention of Division 1 of Part V can be awarded under the TPA.  However, there have been very few reported cases to date, perhaps due to a prevailing legal culture that views the law of negligence as an adequate source of compensation.

The unfair practices prohibited in Division 1 of Part V are also criminal offences in Part VC of the TPA, with the exception of misleading or deceptive conduct.
  A convicted corporation is liable to a maximum fine of $1,100,000 (10,000 penalty units) and a convicted individual is liable to a maximum fine of $220,000 (2000 penalty units).  Offences are investigated by the ACCC and prosecuted by the Director of Public Prosecutions.

If the victim of a Part VC offence has suffered loss or damage due to that criminal conduct they, or the ACCC on their behalf, may apply to the Court seeking compensation (section 87).  The Court may order the convicted person to pay the victim an award of damages as compensation.

trade practices amendment (personal injuries and death) Bill 2003

If enacted, the Bill will prevent a person from seeking damages under section 82 of the TPA for personal injury or for losses flowing from personal injury or death caused by an unfair practice prohibited in Division 1 of Part V.  The Bill will also prevent a Court from making an order under section 87 to compensate a person in equivalent circumstances.  Preventing the Court from making such an order will also have the effect that the ACCC will not be able to take a representative action on that person’s behalf.

the inquiry

In referring the Bill to the Senate Economics Legislation Committee, the Senate Selection of Bills Committee noted that

‘particular issues for consideration [include] any possible impacts on consumers as a result of the interaction of the proposed amendments with other recent reforms.  Additionally, the Committee will explore the case for amendments to the Bill that limit rather than prevent action being taken for personal injury or death under Division 1 of Part V of the TPA.’

To assist the Committee’s consideration of these issues, this submission will address:

(1) the rationale for preventing claims for damages for personal injury or death as a result of a contravention of Division 1 of Part V; and

(2) the interaction with the Trade Practices Amendment (Liability for Recreational Services) Act 2002.

The rationale for preventing claims for damages relating to Division 1 of Part V

The Review identified five potential bases of claim for personal injury and death in the TPA:

(a) Part IVA (unconscionable conduct);

(b) Division 1 of Part V (unfair practices, including misleading or deceptive conduct);

(c) Division 1A of Part V (product safety and product information);

(d) Division 2A of Part V (liability of manufacturers and importers for unsuitable goods); and

(e) Part VA (liability of manufacturers and importers for defective goods).

The Review recommended that damages claims for personal injury or death arising from a contravention of a provision in Part IVA, Divisions 1A and 2A of Part V and Part VA be subject to damages caps and thresholds and limitation periods equivalent to those recommended to apply to the law of negligence (see recommendations 17 and 21).

However, the Review was clear that claims for damages for personal injury or or death arising from misleading or deceptive conduct or another unfair practice prohibited in Division 1 of Part V should be prevented outright.  Four reasons were cited.

Firstly, the Review considered it inappropriate for liability for personal injury or death to arise in the absence of any finding of fault.  Many of the Review’s recommendations sought to ensure that genuine fault remained a key element in any finding of liability under the law of negligence.  States and Territories have agreed to a consistent implementation of the Review recommendations that go to establishing liability (for example, the required standard of care).
  All States and Territories are seeking to meet this commitment and many have already introduced the reforms.

The Review noted that a corporation could be found to have misled or deceived even though no fault could be proved, that is, even though the corporation acted honestly and reasonably and without any intent to mislead or deceive.  In contrast, the Review considered that fault would arguably be an element of many, if not all, claims for damages flowing from a contravention of the provisions in Divisions 1A and 2A of Part V and Part VA.
  Similarly, the Review considered that a claim for damages flowing from a contravention of a provision in Part IVA was acceptable because unconscionable conduct, as defined, was a form of fault.

Secondly, the Review noted that ‘it is open to serious question whether Parliament intended [the] provisions that relate to … misleading or deceptive conduct (ie the relevant provisions in … Part V Div 1) to provide causes of action to individuals who suffer personal injury and death.’
  

Thirdly, the Review noted that the provisions in Division 1 of Part V apply to services, in contrast to the provisions in Divisions 1A and 2A of Part V and Part VA.
  The Review pointed to a number of scenarios where professionals might therefore be liable under Division 1 of Part V.

Fourthly, the Review recommended changes to the TPA and the Fair Trading Acts to prevent plaintiffs or their legal representatives from evading the reforms to the law of negligence by reframing the claim under another cause of action.

As the Review anticipated, when reforms of this type are implemented, it becomes more difficult for plaintiffs to succeed in finding defendants liable in negligence for personal injury or death.  The Review foreshadowed that lawyers would seek out alternate causes of action, including those available under the TPA and the State and Territory Fair Trading Acts for misleading or deceptive conduct or other unfair practices.

Review recommendations 19 and 20 have already been implemented by New South Wales
 and Tasmania
 and Queensland is committed to legislating in this area.  Failure to implement these reforms at a Commonwealth level would render these State reforms ineffective.  Should any State or Territory choose not to implement recommendations 19 and 20, for whatever reason, the amendment of the TPA would not prevent an action under State or Territory law.

A PricewaterhouseCooper’s (PWC) actuarial assessment
 estimates the benefits of the implementation of the Review’s recommendations for rules on quantum of damages to be a reduction in the cost of public liability claims by 14.7%.  This comprises an approximate 19.6% reduction in personal injury claims cost, with no reduction in property damage claim cost.  All other things being equal, the PWC assessment estimated that these reductions in claims costs may translate into corresponding reduction in insurers’ premiums of around 13.5% on average (subject to a number of factors).

If damages claims for personal injury or death for misleading or deceptive conduct and other unfair practices prohibited in Division 1 of Part V are not prevented under the TPA, the current reforms by States and Territories to limit liability for the law of negligence could be evaded and the beneficial impacts of the these measures undermined.  This would jeopardise the benefits that will flow from the comprehensive set of reforms proposed by the Review.  Premiums for public liability insurance could not be adjusted to reflect the lower risk of claims (that is, a finding of liability), because a large proportion of that risk would continue to subsist in the TPA.

Interaction with the Trade Practices Amendment (Liability for Recreational Services) Act 2002
The TPA implies a statutory warranty into any contract for services rendered by a corporation.  The warranty requires the services to be rendered with due care and skill and to be reasonably fit for any identified purpose (section 74).  Corporations were prevented from contracting out of this statutory warranty prior to the passage of the Trade Practices Amendment (Liability for Recreational Services) Act 2002 (the Recreational Services Amendment).

The Recreational Services Amendment was passed to facilitate the self‑assumption of risk by consumers participating in certain recreational activities.  Section 68B was introduced into the TPA allowing contracts for certain recreational services to be entered into which exclude, restrict or modify the statutory warranty in section 74 as it applies to liability for personal injury or death.

Submissions to the Senate Economics Legislation Committee’s inquiry into the Recreational Services Act raised concerns about whether consumers would be adequately protected from providers of recreational services that sought to mislead consumers into signing waivers that excluded, restricted or modified the statutory warranty in section 74.

Two points may be made in response to these concerns.  Firstly, after the enactment of this Bill, consumers will continue to have available a range of remedies to address a situation where a consumer is unlawfully induced into agreeing to a waiver of the statutory warranty in section 74.  For example, if through misleading or deceptive conduct or a false or misleading representation contrary to section 52 or paragraph 53(g), a person was induced into waiving the statutory warranty in section 74, that person could seek an injunction under section 80 or an order under section 87.  In addition, a consumer may also be able to utilise common law actions based on fraudulent, negligent or innocent misrepresentation or promissory estoppel to nullify the waiver.

Secondly, it is crime under paragraph 75AZC(1)(k) of the TPA for any corporation in trade and commerce to make a false or misleading representation about the existence, exclusion or effect of any warranty.  As noted above, a convicted corporation could be liable to a fine of up to $1,100,000 and be ordered to pay compensation to the victim under section 87.

conclusion

The Review sought to strike a balance the interests of individual consumers against the interests of the community as a whole.
  With the introduction of this Bill the Government seeks to balance the need for affordable and sustainable public liability insurance with the need to provide consumers with appropriate remedies in the event of personal injury or death.

� For the purposes of this submission, all references to the ‘Review of the Law of Negligence’ or ‘the Review’ will be a reference to the final report of the Review, released in October 2002.


� House of Representatives, Hansard, 16 July 1974.


� See S & I Publishing Pty Ltd v Australian Surf Life Saver Pty Ltd (1998) 88 FCR 354 at 362 per the Full Court.  Future representations can only be misleading if the corporation does not have reasonable grounds for making the representation (section 51A).  Intention is required in some cases, for example, where the contravening conduct involves a refusing or refraining to do an act: Costa Vraca Pty Ltd V Berrigan Weed & Pest Control Pty Ltd (1999) ATPR ¶41-694 at 42,879.


� Note also that section 6 of the TPA enables the prohibitions in Division 1 of Part V to apply directly to a natural person where constitutional limitations allow, for example, where the conduct involves trade and commerce among the States.


� Review of the Law of Negligence para 5.11.


� Part VC was inserted into the TPA in 2001 to ensure that the Act's offence provisions complied with the Commonwealth’s Criminal Code.  Most of the offences in Part VC are strict liability offences.  Thus, if it can be proved beyond a reasonable doubt that conduct occurred, the defendant will be convicted unless the conduct can be shown to be due to a reasonable mistake, reasonable reliance on information provided by another, an intervening act or default by another or some other cause beyond the defendant’s control (section 85).


� Review of the Law of Negligence para 5.5.


� See the joint communique from the 15 November 2002 Ministerial meeting on Public Liability Insurance.


� Review of the Law of Negligence para 5.39.


� Review of the Law of Negligence paras 5.19 and 5.20.


� Review of the Law of Negligence para 5.10.  Neither the second reading speech or the Explanatory Memorandum contain any explicit statements to support a claim that a breach of the prohibitions in Division 1 of Part V were meant to form a basis of action for personal injury or losses flowing from personal injury or death.


� Review of the Law of Negligence para 5.38.


� Review of the Law of Negligence paras 5.26 to 5.31.


� Review of the Law of Negligence para 5.11 and 5.12.


� See section 68 of the Fair Trading Act 1987 (NSW).


� See section 37 of the Fair Trading Act 1990 (Tas).


� This assessment was prepared in November 2002 at the request of the Insurance Issues Working Group of Heads of Treasury and is publicly available (see http://revofneg.treasury.gov.au/content/reports.asp).  The assessment noted that the majority of the Review recommendations were not easily costed, either because suitable data is not collected or is collected in a form that is not amenable to statistical analysis.


� The PWC assessment notes that these findings are very uncertain and are relative to the pre 30 June 2001 public liability environment.  Key factors that may affect the assessment include the adequacy of current premiums and the prospect for windfall gains.  The assessment also relies on jurisdictions adopting all the Review recommendations at the same time.  While this has clearly not occurred, adoption of the recommendations by a majority of the larger States is expected to deliver significant benefits. 


� See Senate Economics Legislation Committee, December 2002, Trade Practices Amendment (Liability for Recreational Services) Bill 2002, paras 1.57 to 1.63.


� Review of the Law of Negligence para 1.26.






