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SUPPLEMENTARY COMMENTS FROM CHARLES VANDERVORD

3 December 2002

Member, Law Council Accident Compensation Committee

Thank you for the opportunity to appear before you on 27 November 2002. The Law Council has provided a submission dated 20 November 2002, and a submission and supplementary submission to the Negligence Review Panel dated 2 and 20 August 2002 respectively.  These comments are supplemental to the evidence presented by me to the Committee on 27 November 2002.

It is noted that the Trade Practices Amendment (Liability for Recreational Services) Bill 2002 has been referred to you to examine and report on:

· the role of the Trade Practices Act in personal injury claims;

· the definition of recreational services; and

· waiver of gross negligence.

If waivers/disclaimers are to result in the largest potential reductions in claims costs, and hence potential reductions in insurance premiums, then consideration would need to be given to the application of waivers and disclaimers beyond the subject matter of this inquiry, to include common law, contract and breach of statutory obligations.

The following further comments are made:

1. The Act contains a number of definitions, namely:

“Personal Injury means:

(a) an injury of an individual (including the aggravation, acceleration or recurrence of an injury of the individual); or

(b) the contraction, aggravation, acceleration, or recurrence of a disease of an individual; or

(c) the coming into existence, the aggravation, acceleration or recurrence of any other condition, circumstance, occurrence, activity, form of behaviour, course of conduct or state of affairs in relation to an individual that is or may be harmful or disadvantageous to, or result in harm or disadvantage to:

(i) the individual; or

(ii) the community.

Recreational Services means services that consist of participation in:

(a) a sporting activity or a similar leisure-time pursuit; or

(b) any other activity that:

(i) involves a significant degree of physical exertion or physical risk; and

(ii) is undertaken for the purpose of recreation, enjoyment or leisure.”

Perhaps there should be added in relation to personal injury (b), after “acceleration” the words “exacerbation”.

In relation to recreational services, one wonders whether it should not be extended to cover leisure pursuits which do not fall within the role of sporting activities or involve physical exertion and one such would be “whale watching” from a spectator boat, which would be passive in so far as the participant was concerned though, of course, this activity ma be covered on the basis that there is “physical risk”.

2. The joint communiqué following the ministerial meeting on public liability insurance issued in Brisbane on 15 November 2002 stated agreement on a package of reforms implementing key recommendations of the Review of the Law of Negligence:  Final Report (Ipp Report), with an agreement that the recommendations would be implemented on a nationally consistent basis, with each jurisdiction agreeing to introduce necessary legislation as a matter of priority. The recommendations which are relevant to our discussion today are:

Recommendation 28 – restatement of duty of care.

Recommendation 29 – reaffirming the plaintiff’s onus on the issue of causation.

Recommendation 30 – confirming the standard of a reasonable person as applicable for determining negligence to apply likewise in relation to contributory negligence.

Recommendation 31 – referable to apportionment of damages for contributory negligence up to 100% where just and equitable to do so.

Recommendation 32 – assumption of risk, states as follows:

“The proposed Act should embody the following principles:

For the purposes of the defence of assumption of risk:

(a) Where the risk in question was obvious, the person against who the defence is pleaded (the plaintiff) is presumed to have been actually aware of the risk unless the plaintiff proves on the balance of probabilities that he or she was not actually aware of the risk.

(b) An obvious risk is a risk that, in the circumstances, would have been obvious to a reasonable person in the plaintiff’s position. Obvious risk includes risks that are patent or matters of common knowledge. A risk may be obvious even though it is of low probability.

(c) The test of whether a person was aware of a risk is whether he or she was aware of the type or kind of risk, not its precise nature, extent or manner of occurrence.”  [Emphasis supplied.]

In order to implement recommendation 32, amendments have been proposed to the Trade Practices Act 1974 (TPA) in particular section 68 resulting in a modification of the application of section 74.

3. The concept of waivers or voluntary assumption of risks is not new in the law. The old defence of volenti non fit injuria was a very early defence involving a voluntary agreement by the claimant to absolve the defendant from the legal consequences if unreasonable risk of harm is created by the defendant. Its application primarily would depend upon whether the claimant had agreed to the breach of duty and this involved a necessary finding of fact that the claimant voluntarily and freely with full knowledge of the nature of the risk it ran, impliedly or expressly agreed to incur it. The courts were seemingly uncomfortable in its application and restricted its use wherever possible on the basis that an implied agreement was simply a legal fiction. It was held that agreement, be it express or implied, had to be in place before the relevant act of negligence by the defendant occurred and furthermore, there was required to be some sort of relationship between the parties and implied agreement could not be attributed to a stranger. These provisos have been excluded from recommendation 32.

A further stumbling block related to the claimant’s appreciation of the risk, which formed the basis of his willingness to accept that risk. The knowledge of the risk was held not to be consent. Likewise excluded from recommendation 32.

One of the other problems that arose was whether the defence could be relied upon in respect of a breach of statutory duty and one view was that once a pattern of behaviour was prescribed in a statute, no individual could absolve another from having to obey it. There was, however, a limited exception where it could be shown that the provision of consent did not contravene public policy, this being the approach being adopted in the United Kingdom. This was not specifically excluded.

The court’s reluctance to readily accept this defence was mitigated by the application of the defence of contributory negligence, which would invariably be pleaded in the same proceedings. Initially both constituted a complete defence to any claim and in more recent times, contributory negligence has been in many statutes limited to only a partial defence, thereby entitling the court to apportion liability as between two parties, based upon respective responsibility for the occurrence. It will now be a full defence in appropriate circumstances if recommendation 31 of the Ipp Report is adopted.

It will be apparent therefore that the application of the defence has in the past provided difficult but these problems have been addressed in the recommendations except for the statutory issue necessitating an amendment to the TPA but leaving at large other statutory breaches.

4. The Law Council’s submission to the Negligence Review Panel of 
2 August 2002 in paragraph 4.8 raises concerns which have been identified as follows:

“(a)
that an appropriate quid pro quo be provided by operators of recreational activities for the proposed trade-off;

(b)
matters affecting the effectiveness of waivers or disclaimers in general; and

(c)
the extent to which the proposed amendment of the Trade Practices Act achieves the objective of facilitating an effective exclusion of liability on the part of operators of recreational services in the context of the Act’s protection of consumers.”

5. There is also the demarcation of acts of negligence, some of which are waived or disclaimed whilst others are not, ie. ordinary negligence/gross negligence. It is interesting to note that in New South Wales the Construction Forestry Mining and Energy Union is agitating for persons guilty of gross negligence causing death to be charged with manslaughter. If per chance the waiver or disclaimer released this conduct, presumably it would not prevent prosecution.

6. It is noted that the initial proposal to apply waivers/disclaimers for children via their parents or guardians are not to be proceeded with, however, the plight of those who are blind or cannot read or write, must not be forgotten and should be addressed in any legislation proposed. Your own experience will tell you how reluctant people who are illiterate are to acknowledge this, particularly publicly.

7. The Law Council, in its submission to the Negligence Review Panel of 
2 August 2002, actually addresses the issue of section 52 of the TPA which provides against misleading or deceptive conduct and which has equivalence in the State Fair Trading Acts, particularly as “silence” is caught by definition of conduct in section 4(2).

In paragraph 4.44 of its submission to the Negligence Review Panel, the Council does not consider that section 52 of the TPA should be altered but rather considers the proposal that section 4k of the TPA be amended to redefine “loss or damage” to exclude injury. In paragraphs 4.59 and 4.60, there were further suggestions as to practices to be adopted by operators so as to avoid the breach of section 52. Once again, however, the protection of these suggestions depend upon the attitude and the interpretation of the courts and perhaps the legislation should be framed in a manner which limits judicial discretion to strike down purported compliance. If this were not to be done, then operators would be uninsured, leaving claimants with a cause of action with no prospect of having judgement satisfied.

8. Finally, it is noted that PriceWaterhouseCoopers, actuaries, have provided an estimate of savings of a gross 14.7% reduction of public liability claims costs which would be reflected in a reduction of premiums of an estimated 13.5%. This relates to the savings on all proposals suggested in the Ipp Report and when consideration is had to past dramatic increase in premium, it seems a very modest saving and hopefully does not incorporate the recoupment of prior years of inadequate premium setting.

Charles Vandervord

Member, Law Council Accident Compensation Committee

3 December 2002
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