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Summary

1. The Law Council supports the general principle of using assumption of responsibility as a way to address the risk of liability created by participation in recreational activities, and has developed a proposal to put this principle into effect.  Although there are points of difference, the Law Council proposal takes the same broad approach as that in the South Australian Recreational Services (Limitation of Liability) Act 2002 (the RS(LL)A).  However, other options for dealing with recreational activities, particularly as found in NSW’s Civil Liability Act 2002, are not considered consistent with the Law Council’s approach.

2. The Law Council considers that safety and accident compensation in relation to recreational services are principally state and territory matters.  However, in addition to the common law and state and territory legislation, the Trade Practices Act 1974 (Cth) (the TPA) is an important means for consumers to obtain legal remedies for injury, and also is a deterrent against unsafe products and services.  In the context 

of state and territory responsibility for recreational services, the federal TPA remedies can be seen as a safety-net behind the common law and state and territory legislation.

3. If restrictions on liability under state or territory law strike a reasonable balance between consumer, industry and public interests, then the Law Council believes that the TPA should not impede those restrictions by providing an alternative remedy to state or territory law.  But, if state or territory legislation is unacceptable, then the TPA should provide an alternative remedy for consumers.

4. As presently drafted, the Trade Practices Amendment (Liability for Recreational Services) Bill 2002 (the TPA(LRS) Bill) simply allows parties to exclude, restrict or modify the implied warranty under section 74 of the TPA.

5. The Law Council recommends that the TPA(LRS) Bill be amended to provide that a claim under section 74 of the TPA will be capable of being subject to a contractual exclusion, restriction or modification of liability if, supposing that the claim was subject to “approved state or territory legislation”, then it would be subject to the limitations under that approved legislation.  State or territory legislation would be “approved” by being specified in a disallowable instrument laid before the Commonwealth parliament.

6. The Parliament, in assessing if the implied warranty under section 74 of the TPA should be excluded to give full effect to state or territory legislation, should consider the state or territory scheme against criteria.  While not exhaustive, the criteria might include:

· that exclusion, restriction or modification of liability only be allowable in relation to personal injury or death, and not extend to pure economic loss and property damage; and

· adequate protection for minors and mentally incapacitated persons.

7. The Law Council also recommends that the definitions in the TPA(LRS) Bill of “personal injury” and “recreational services” should be amended along the lines suggested by the Negligence Review Panel (NRP) chaired by the Hon Justice Ipp.

8. The Law Council also recommends additional consumer protection in the TPA(LRS) Bill, as proposed in the Northern Territory’s Consumer Affairs and Fair Trading Amendment Bill (No 2).

What is the Law Council?

9. The Law Council of Australia is the peak national representative body of the Australian legal profession.  The Law Council was established in 1933.  It is the federal organisation representing approximately 36,000 Australian lawyers, through their representative Bar Associations and Law Societies (the "constituent bodies" of the Law Council).

10. The constituent bodies of the Law Council are, in alphabetical order:

· ACT Bar Association;

· Bar Association of Queensland;

· Law Institute of Victoria;

· Law Society of the ACT;

· Law Society of NSW;

· Law Society of the Northern Territory;

· Law Society of South Australia;

· Law Society of Tasmania;

· Law Society of Western Australia;

· New South Wales Bar Association;

· Queensland Law Society; and

· the Victorian Bar.

11. The Law Council speaks for the Australian legal profession on the legal aspects of national and international issues, on federal law and on the operation of federal courts and tribunals.  It works for the improvement of the law and of the administration of justice.

12. The Law Council represents, through the representative Law Societies and Bar Associations, lawyers who act both for claimants, and for insurers and defendants (including governments and not-for-profit organisations).  The Law Council is the most inclusive, on both geographical and professional bases, of all Australian legal professional organisations.

Background

13. In the second reading speech to the TPA(LRS) Bill, the Parliamentary Secretary to the Minister for Finance and Administration, Mr Peter Slipper MP, succinctly stated the Bill’s purpose:

“The purpose of the Trade Practices Amendment (Liability for Recreational Services) Bill 2002 is to amend the Trade Practices Act 1974 so that individuals are able to waive their contractual right to sue when undertaking risky recreational activities.”

14. The TPA(LRS) Bill is intended to put into effect a commitment, made by the Commonwealth at the ministerial meeting on public liability insurance on 30 May 2002, that it would:

“Legislate to allow self-assumption of risk for people who choose to participate in inherently risky activities such as adventure tourism and sports, subject to preserving adequate protection for consumers under the Trade Practices Act 1974.”

15. The TPA(LRS) Bill has been referred to the Senate Economics Legislation Committee.  In a letter dated 25 October 2002 from 
Dr Kathleen Dermody, the Secretary of the Senate Economics Legislation Committee, to Mr Ron Heinrich, the President of the Law Council, Dr Dermody writes:

"The main reason for recommending that the Bill be referred was for the Committee to examine and report on:

· the role of the Trade Practices Act in personal injury claims;

· the definition of recreational services; and

· waiver of gross negligence."

16. It should be remembered that the TPA(LRS) Bill is simply one element of a large tort law reform agenda,
 which can be expected to include further amendments to the TPA.  Given this, it could be said that the amendments in the TPA(LRS) Bill should be deferred to allow consideration at the same time as other TPA amendments.  However, in this submission the Law Council addresses the TPA(LRS) Bill on the basis that it will be considered by Parliament separately from any other TPA amendments.

What does the TPA(LRS) Bill do?

17. The essence of the TPA(LRS) Bill is to allow parties, in relation to contracts for the supply by a corporation of recreational services, to agree to avoid the consequences of section 74 of the TPA.

18. Putting aside exceptions which are not relevant here, section 74 of the TPA implies into a contract for the supply of services to a consumer by a corporation in the course of a business, a warranty that the services will be rendered with due care and skill and that any materials supplied in connection with those services will be reasonably fit for the purpose for which they are supplied.  A consumer may sue the corporation for breach of contract if there is a breach of the implied warranty.

19. Presently, section 68 of the TPA renders void a term of a contract that purports to exclude, restrict or modify the application of certain provisions of the TPA, including section 74.

20. If enacted, the TPA(LRS) Bill would add a new section 68B to the TPA.  New sub-section 68B(1) of the TPA would provide as follows:

“68B Limitation of liability in relation to supply of recreational services

(1) A term of a contract for the supply by a corporation of recreational services is not void under section 68 [of the TPA] by reason only that the term excludes, restricts or modifies, or has the effect of excluding, restricting or modifying:

(a) the application of section 74 to the supply of the recreational services under the contract; or

(b) the exercise of a right conferred by section 74 in relation to the supply of the recreational services under the contract; or

(c) any liability of the corporation for a breach of a warranty implied by section 74 in relation to the supply of the recreational services under the contract;

so long as:

(d) the exclusion, restriction or modification is limited to liability for death or personal injury; and

(e) the contract was entered into after the commencement of this section.”

21. New sub-section 68B(2) of the TPA would provide definitions for the purposes of section 68B.  The Law Council draws attention to the definitions of “personal injury” and ‘recreational services” proposed in new sub-section 68B(2) of the TPA:

“(2)
In this section:…

personal injury means:

(a) an injury of an individual (including the aggravation, acceleration or recurrence of an injury of the individual); or

(b) the contraction, aggravation, acceleration, or recurrence of a disease of an individual; or

(c) the coming into existence, the aggravation, acceleration or recurrence of any other condition, circumstances, occurrence, activity, form of behaviour, course of conduct or state of affairs in relation to an individual that is or may be harmful or disadvantageous to, or result in harm or disadvantage to:

(i) the individual; or

(ii) the community.

recreational services means services that consist of participation in:

(a) a sporting activity or a similar leisure-time pursuit; or

(b) any other activity that:

(i) involves a significant degree of physical exertion or physical risk; and

(ii) is undertaken for the purposes of recreation, enjoyment or leisure.”

22. The NRP describes the TPA(LRS) Bill as follows:

“The Bill will prevent s 68 [of the TPA] rendering void provisions in contracts for recreational services that purport to exclude, restrict or modify those implied warranties.  In other words, the Bill will allow consumers to ‘waive’ the implied warranties in the case of contracts for the supply of recreational services, as defined in the Bill…. It [the Bill] does not, by itself, exclude, restrict or modify the liability of providers of recreational services.”

The NRP process:  Terms of Reference and Law Council submission

23. Paragraph 4 of the Terms of Reference of the NRP provided that the NRP was to “[r]eview the interaction of the Trade Practices Act 1974 (as proposed to be amended by the Trade Practices Amendment (Liability for Recreational Services Bill 2002) with the common law principles applied in negligence (particularly with respect to waivers and the voluntary assumption of risk)”.

24. In its inquiry, the NRP was to “evaluate whether there are appropriate consumer protection measures in place (under the Trade Practices Act, as proposed to be amended, or otherwise) and if necessary, develop and evaluate proposals for consumer protection consistent with the intent of the Government’s proposed amendment to the Trade Practices Act”.

25. In response to the NRP’s terms of reference, the Law Council made two major submissions, supplementary submissions, and appeared twice before the NRP.

26. In its submission on the first stage of the NRP’s review, the Law Council states:

“The Law Council is of the view that the proposal to allow individuals, who choose to participate in inherently risky activities, to waive their right to sue the operator providing the activity would only be acceptable to the community if those involved in providing these activities provided an appropriate quid pro quo.  This quid pro quo should provide the public with some assurance that such activities are being conducted with a view to the adoption and maintenance of appropriate basic safety standards.  Accordingly, the Law Council proposes (and has been putting forward for some months) that in return for the proposed amendment of the Trade Practices Act 1974 [ie the TPA(LRS) Bill], a system be developed and implemented which provides that:

(a) operators of recreational services must be accredited members of relevant industry or sporting associations, which in turn would require accreditation from a state or federal authority in the nature of an ‘Australian Adventure Tourism and Amateur Sports Accreditation Authority’;

(b) to obtain accreditation with such an authority, such industry or sporting associations should be required to demonstrate that:

(i) a Code of Conduct to be observed by members has been developed, such code to be prepared specifically for the particular activities being offered;

(ii) members are monitored and inspected to ensure that minimal standards of conduct are being observed;

(iii) members carry a prescribed level of public liability insurance to cover accidents that are not caught by waivers and disclaimers;

(iv) members are bound to supply all participants in the activities being provided a notification which sets out the common or usual risks to be anticipated during such activities, alerts participants to the possibility that they might suffer personal injury and provides details of the standards of conduct which the operator is obliged to observe; and

(v) where practical operators offer participants the option of purchasing a first party accident insurance policy to cover injury, loss or damage arising from the particular activity.”

27. The Law Council’s proposal is intended only to apply to “organisations and operators involved in areas of amateur sport and recreational activities which involve the risk of personal injury”.
  The Law Council also “suggests that if the system of accreditation is implemented, there should be a statutory provision enacted which prevents any waiver from excluding liability for negligent departure from a registered code of practice”.

The NRP recommendations

28. The NRP made three recommendations in relation to recreational services generally, which are as follows:

“Recommendation 11
The proposed Act should embody the following principles:

The provider of a recreational service is not liable for personal injury or death suffered by a voluntary participant in a recreational activity as a result of the materialisation of an obvious risk.

(a) An obvious risk is a risk that, in the circumstances, would have been obvious to a reasonable person in the position of the participant.

(b) Obvious risks include risks that are patent or matters of common knowledge.

(c) A risk may be obvious even though it is of low probability.”

“Recommendation 12
For the purposes of Recommendation 11:

(a) ‘Recreational service’ means a service of:

(i) providing facilities for participation in a recreational activity; or

(ii) training a person to participate in a recreational activity; or

(iii) supervising, adjudicating, guiding or otherwise assisting a person’s participation in a recreational activity.

(b) ‘Recreational activity’ means an activity undertaken for the purposes of recreation, enjoyment or leisure which involves a significant degree of physical risk.”

“Recommendation 13
The principles contained in Recommendation 11 should not apply in any case covered by a statutory scheme of compulsory liability insurance.”

29. The NRP also made recommendations in relation to obvious risks generally (not just in relation to recreational services):  recommendations 14, 15 and 32.

30. The NRP makes the following comments, described as suggestions rather than recommendations, in relation to the TRA(LRS) Bill:

“…the Panel [ie NRP] strongly suggests that paragraph (c) of the definition of ‘personal injury’ in clause (2) of the Bill be redrafted or, preferably, deleted.  It is extremely (and, in our view, unacceptably) wide in its terms and very difficult to understand.  We also suggest that consideration be given to narrowing the definition of ‘recreational services’ in the Bill to bring it into conformity with the definition in Recommendation 12 [of the NRP, see above].”

31. The Panel considered its recommendations 11 and 14 consistent with and complementary to the TPA(LRS) Bill, and “sees no reason why they should not exist side-by-side”.

The context of the TPA(LRS) Bill:  state and territory approaches

32. States and territories are introducing tort law reform generally, and in particular in relation to recreational services.

33. Recent proposed amendments
 to the Northern Territory’s Consumer Affairs and Fair Trading Act would add a new section 68A to that Act.  The new section 68A of the Consumer Affairs and Fair Trading Act would allow exclusion, restriction or modification, in a contract for the supply of recreational services, of liability for death or personal injury due to a statutory warranty or right under section 66 of that Act if (under new paragraph 68A(1)(e)):  the general effect of the exclusion, restriction or modification is disclosed to the consumer in such a manner that he or she should be aware of it; and the consumer is given a reasonable opportunity to consider whether or not to enter into the contract.  Apart from these requirements in proposed new paragraph 68A(1)(e) of the Consumer Affairs and Fair Trading Act, the NT amendments mirror the TPA(LRS) Bill.

34. In Victoria, amendments
 to the Goods Act 1958 (Vic) to add a new section 97A to that Act are again along similar lines to the Consumer Affairs and Fair Trading Act (NT) and the TPA(LRS) Bill, in allowing the exclusion, restriction or modification of rights, in respect of death or personal injury, under consumer protection legislation in relation to contracts for recreational services.  However, the Victorian legislation does not have the consumer protection requirements in proposed new paragraph 68A(1)(e) of the Consumer Affairs and Fair Trading Act (NT).

35. The South Australian and NSW legislation, however, both take different approaches.

36. South Australia’s RS(LL)A takes the same broad approach as that proposed by the Law Council (see above) in allowing registered codes of practice to modify the duty of care in relation to liability for personal injury (including death) owed by a recreational service provider to a consumer (see RS(LL)A sections 4-9).

37. NSW’s Civil Liability Amendment (Personal Responsibility) Bill 2002 provides in relation to recreational services for:

· no liability in negligence, as a result of the materialisation of an obvious risk of a dangerous recreational activity, whether or not the plaintiff was aware of the risk (see proposed new section 5L of the Civil Liability Act 2002 (NSW));

· the ability of defendants to give risk warnings in relation to recreational activities as so as to avoid owing a duty of care, including even if the plaintiff was incapable of receiving or understanding the warning (see proposed new section 5M of the Civil Liability Act 2002 (NSW));

· exclusion, restriction or modification of contractual duty of care for recreation services (see proposed new section 5N of the Civil Liability Act 2002 (NSW)).

38. The Law Council considers that the Civil Liability Amendment (Personal Responsibility) Bill 2002 (NSW) should be considered unacceptable in a number of respects, and that that Bill highlights the need for minimum standards applying across state and territory jurisdictions in relation to the permitting of exclusion, restriction or modification of the implied warranty under section 74 of the TPA.  The Law Council draws attention to the following defects in the Civil Liability Amendment (Personal Responsibility) Bill 2002 (NSW):

· The width of the harm which can be affected under the legislation - the Civil Liability Amendment (Personal Responsibility) Bill 2002 (NSW) will cover “harm” going beyond personal injury and death, to include pure economic loss and property damage.
  The Law Council does not believe that it is realistic to expect that most consumers will be in a position to negotiate over such rights in the context of purchasing recreational services.

· The definition of “recreational activities” is overly broad, going beyond the definitions in other jurisdictions, as it includes non-sporting activities which have no element of physical exertion or physical risk.

· The breadth of the risk warning regime, which includes allowing a duty of care to be avoided by “warning” a person who merely is accompanying a child or mentally incapacitated person (as noted above the warning does not have to be able to be understood).

39. The Law Council notes that the definition of “recreational activities” in the NSW legislation is so extravagant - including activities such as chess, going to the movies, or merely lying on a beach - that the TPA(LRS) Bill will not remove TPA protection to the same extent as restrictions on liability under the NSW legislation.
  That is, there may well be circumstances, if the NSW legislation is amended as proposed, where an injured person would be denied compensation under the Civil Liability Act 2002 (NSW) but able to sue under the TPA section 74 implied warranty.  The Law Council considers this entirely appropriate, and would like this approach developed as discussed below.

Recommendations

40. So as to address the issue of minimum standards applying across jurisdictions in relation to recreational services, the Law Council recommends that the TPA(LRS) Bill be amended to provide that a claim under section 74 of the TPA will be capable of being subject to a contractual exclusion, restriction or modification of liability (as presently provided for under the Bill) if, supposing that the claim was subject to “approved state or territory legislation”, then it would be subject to the limitations under that approved legislation.
  State or territory legislation would be “approved” by being specified in a disallowable instrument laid before the Commonwealth parliament.

41. The Law Council would recommend that in assessing whether legislation should be approved, minimum standards should apply across state and territory jurisdictions in relation to the permitting of exclusion, restriction or modification of the implied warranty under section 74 of the TPA.  An exhaustive statement of the content of these minimum standards would be undesirable.  However, in consideration of provisions of the Civil Liability Act 2002 (NSW), it can be seen that such standards include at least:

· that exclusion, restriction or modification of liability only be allowable in relation to personal injury or death, and not extend to pure economic loss and property damage; and 

· adequate protection for minors and mentally incapacitated persons.

42. In relation to minors and mentally incapacitated persons, the Law Council would start from the proposition that their legal rights should not be able to be affected by a liability limitation in relation to recreational services.  However, if there are to be limitations on their legal rights, these limitations should be made by their parent or guardian (as the case may be) contracting on their behalf.  The proposed new section 5M of the Civil Liability Act 2002 (NSW) (see above) should be unacceptable in relation to minors and mentally incapacitated persons.

43. The Law Council also recommends that the definitions in the TPA(LRS) Bill of “personal injury” and “recreational services” should be amended along the lines suggested by the NRP.  

44. The Law Council agrees with the NRP that paragraph (c) of the definition of “personal injury” in the TPA(LRS) Bill is unacceptably wide and very difficult to understand, and the Law Council recommends that that paragraph be deleted.

45. The Law Council believes that the definition of “recreational services” in the TPA(LRS) Bill should (subject to the qualifications below) be amended to that recommended by the NRP in its recommendation 12.  This recommendation is made subject to two qualifications:

· Firstly, that the definition has an appropriate practical application.  The NRP’s suggested definition is desirably narrower than the TPA(LRS) Bill in not including sporting activities which do not involve a significant degree of physical risk.  However, paragraph (a) of the NRP’s suggested definition, particularly sub-paragraph (a)(i), may be unacceptably broad, for example in its coverage of accommodation facilities.  These questions can best be addressed by asking the recreational services industry, for example in the present inquiry.

· Secondly, the desirability of uniform definitions as between the Commonwealth, States and Territories.

46. The Law Council also recommends additional consumer protection in the TPA(LRS) Bill, as would be provided in proposed new paragraph 68A(1)(e) of the Consumer Affairs and Fair Trading Act (NT) so that the general effect of the exclusion, restriction or modification is disclosed to the consumer in such a manner that he or she should be aware of it; and the consumer is given a reasonable opportunity to consider whether or not to enter into the contract.
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� 	House of Representatives Hansard, 27 June 2002, at 4692.


� 		Senator the Hon Helen Coonan, Minister for Revenue and Assistant Treasurer, Media Release, 30 May 2002.


� 	See Ministerial Meeting on Public Liability Insurance, Joint Communiqué, �15 November 2002.


� 	NRP, Review of Law of Negligence:  Final Report (Final Report) (2002) at paras 5.50, 5.52.


� 	NRP, Final Report at x.


� 	Paragraph 4(b) of the terms of reference in NRP, Final Report at x.


� 	Law Council, Submission by the Law Council of Australia to the Negligence Review Panel on the Review of the Law of Negligence (Law Council NRP submission) at para 4.9.  The Law Council NRP submission continues, giving examples of where first party accident insurance may be practical and noting where it may not be practical.


� 	Law Council NRP submission at para 4.11.


� 	Law Council NRP submission at para 4.25.


� 	The three recommendations are set out in NRP, Final Report at x.


� 	See NRP, Final Report at 5, 13-14.


� 	NRP, Final Report at para 5.61.


� 	NRP, Final Report at para 5.60.


� 	By the Consumer Affairs and Fair Trading Amendment Bill (No 2) (NT).


� 	By the Wrongs and Other Acts (Public Liability Insurance Reform) Act 2002 (Vic).


� 	Although it is a requirement that the term making the exclusion, restriction or modification was signed by the purchaser prior to the sale of the recreational services:  see para 97A(2)(e) of the Goods Act 1958 (Vic).


� 	See proposed new section 5 and sub-section 5J(1) of the Civil Liability Act 2002 (NSW).  This is in contrast to the other jurisdictions discussed above.


� 	See proposed new section 5K of the Civil Liability Act 2002 (NSW), particularly paragraphs (b) - “any pursuit or activity engaged in for enjoyment, relaxation or leisure” - and (c) - “any pursuit or activity engaged in at a place (such as a beach, park or other public open space) where people ordinarily engage in sport or activity for enjoyment, relaxation or leisure”.


� 	See proposed new sub-sections 5M(2) and (12) of the Civil Liability Act 2002.


� 	As noted above, under the TPA(LRS) Bill “recreational services means services that consist of participation in:  (a) a sporting activity or a similar leisure-time pursuit; or (b) any other activity that:  (i) involves a significant degree of physical exertion or physical risk; and (ii) is undertaken for the purposes of recreation, enjoyment of leisure” (see proposed new sub-section 68B of the TPA).


� 	That is a judge would only apply section 68B of the TPA if the claim was one that, treating it for the purposes of this exercise as if it were subject to the relevant approved State or Territory legislation, the limitations under that State or Territory legislation would apply to the claim.






