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Submission to the Senate Economics Legislation Committee

The Consumer Law Centre Victoria (CLCV) is one of Australia’s leading consumer advocacy and public interest organisations.  The CLCV seeks to advance the interests of low income and vulnerable consumers.  The CLCV undertakes research, policy development, lobbying, law reform activities, education, public interest test case litigation and conducts a large consumer casework legal practice.  The Centre is currently working on a range of consumer issues, including banking, telecommunications, insurance, utilities, pay day lending and fringe credit, regulation of lawyers, public transport, fair trading and access to justice issues.  

The CLCV welcomes the opportunity to make this submission to the Senate Economics Legislation Committee (the Committee). 

1.  Basis for reform 

By way of background, in August 2002 the CLCV made a submission to the Principles Based Review of the Law of Negligence, suggesting that the Review Panel should be mindful of whether the lack of causative evidence available to support the proposed reforms of negligence law in Australia necessitated a cautious approach be taken on reform.  While we understood that this issue, largely for political reasons, was not strictly within the Review Panel’s terms of reference, it is submitted that this is an issue which is within the mandate of the Committee.

In our submission, if the Committee intends to support the passage of the Trade Practices Amendment (Liability for Recreational Services) Bill 2002 (the Bill), then it is imperative that the premise upon which the Bill is founded be thoroughly tested.  It is our view that a perceived crisis in the insurance industry has led to the review of negligence law and the subsequent introduction of the Bill.  We do not accept claims by the insurance industry that there have been dramatic increases in public liability insurance premiums, due to increasing numbers of negligence claims by consumers.  Rather, it is our submission that public liability insurance premiums have increased dramatically for a number of reasons, including the collapse of HIH, natural disasters and other catastrophic world events, declining returns on the investments of Australian insurers and the concomitant cyclical nature of the profitability of the insurance industry and costs associated with prudential requirements. 

Accordingly, in considering the role of the Trade Practices Act 1974 (Cth) (the Act) in personal injury claims, we believe that the Committee ought to be wary of accepting the proposition that enabling consumers to waive their rights under section 74 of the Act will ultimately lead to a decrease in the cost of public liability insurance. Further, it is submitted that allowing consumers to sue businesses for failure to supply goods and services with due care and skill, in breach of the   implied warranties under the Act, cannot possibly be construed as a subversion of the Act for an  ‘improper purpose’. The Act is a fundamental piece of consumer protection legislation, and the rights afforded to consumers under the Act should not be eroded.  The CLCV is gravely concerned that the Bill, in its current form, will significantly unwind decades of development in common law and statutory consumer rights and protections, and will have the effect of lowering the standard of care afforded to consumers by service providers, regardless of how ‘recreational services’ is ultimately defined.

2.  Waivers and voluntary assumption of risk

With respect to waivers and the voluntary assumption of risk in relation to ‘inherently risky activities’ proposed by the Bill, we submit that consumers are not necessarily in the best position to gauge the risks involved in the activities which they undertake. Permitting individual consumers to assume risk, will create a situation in which suppliers can reduce their standards of care and diligence, while the costs to consumers in avoiding and minimising risk will increase.  It is seriously concerning if one contemplates the consequences to which this may lead.    At the present time, and as a direct consequence of the warranties currently implied by the Act, service providers are aware of their obligations in relation to consumers, and the consequences of failing to fulfil those obligations.  This sense of obligation must be maintained if consumer confidence is to be maintained.

Further, it must be recognised that individual consumers, particularly minors, or those with an intellectual or physical disability, or those from culturally or linguistically diverse backgrounds, will have even more difficulty appreciating the nature of the risk they are assuming by waiving their rights to claim in the event of injury.  In addition, consumers who are participating in an activity as a ‘beginner’ or on a ‘one-off’ basis are unlikely to be aware of the risks inherent in the activity.  In our view, even well informed consumers should be unable to waive their right to claim in the event that a supplier fails to exercise due care and skill in a high-risk activity.  Accordingly, with respect to section 68B of the Bill, while acknowledging that there may be limited circumstances in which consumers should be allowed to assume risks, it is submitted that the Bill fails to adequately address the form in which waivers will be provided, and the differing levels of risk associated with various recreational activities.  The definition of ‘recreational services’ in the Bill is too broad and potentially encompasses activities which would not commonly be considered to be ‘inherently risky’.  

In our submission, the current operation of section 74 of the Act spreads the costs of risk appropriately and fairly in the sense that the party most able to absorb the costs of the risk, and the party with the requisite expertise to mitigate that risk, primarily the manufacturer or supplier, bears that risk.  Consumers share the burden through the costs of goods and services and insurance premiums.  Altering this equilibrium will arguably result in increased costs for consumers, and society as a whole, with low income and vulnerable consumers being those most likely to be disproportionately disadvantaged.  

3.  Conclusion

The CLCV is strongly opposed to any amendments of the Act which will have the effect of lowering safety standards and which will impede the rights of consumers to access to justice.  Nevertheless, in the event that amendments are to be made to the Act, we recommend that the Bill be amended so as to provide that the allowance for the voluntary assumption of risk by a consumer in relation to inherently risky activities, should apply only in circumstances where the consumer is able to fully appreciate the consequences of the waiver, and the supplier of the service has met a basic standard of care, submitted to an enhanced safety regime and made all necessary disclosures to the consumer.  Further, it is submitted that if a consumer is injured or dies as a result of a supplier failing to provide the most basic level of skill and care, section 68B should not be permitted to operate.

In conclusion, the CLCV submits that the Committee ought to consider the Bill with an element of caution.  The welfare of Australian consumers should be the Committee’s paramount consideration, not the commercial interests of the insurance industry or service providers. 
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