INQUIRY INTO THE TRADE PRACTICES AMENDMENT (LIABILITY FOR RECREATIONAL SERVICES) BILL 2002

SUBMISSION BY SPORT INDUSTRY AUSTRALIA

Sport Industry Australia is the industry association and peak national body for sport in Australia. Previously known as the Confederation of Australian Sport, it was established in 1976 to look after the interests of the Australian sports community and to give the industry a united voice in dealings with governments and other stakeholders.

Over the past eighteen months, SIA has become increasingly concerned about the changes occurring in the insurance market, and the impact of these changes on sporting organisations in Australia.  SIA has contributed a number of submissions on this issue, to the Assistant Treasurer’s Ministerial Forum; the Review of the Law of Negligence; the Senate Economics References Committee Inquiry into Public Liability Insurance, (and appeared before the Committee); and the Senate Economics Legislation Committee’s Inquiry into the Trade Practices Act Amendment. 

In addition SIA was on the Management Committee of the Standing Committee for Recreation and Sport Report on Insurance, has convened a National Members Forum on the issue, and has presented at a number of conferences including the IRR National Public Liability Conference, and the Australian Institute of Actuaries Conference.

In previous submissions SIA has fully supported the introduction of changes to the Trade Practices Act (the Act).  These changes have been called for essentially to enable the introduction of waivers and disclaimers by sporting and recreational organisations which will allow participants to take responsibility for their own actions, and assume reasonable risks of participation in sporting activities.

In calling for amendments to the Act, SIA cited a recent case where a waiver signed by an injured participant was upheld in court, but the sporting organisation was found liable under the Trade Practices Act for false representation.  This is clearly contrary to the intention of the Act and the effects of the provisions of the Act should be able to be excluded by a waiver.  SIA maintains that the Act must be reformed to prohibit plaintiff lawyers from pursuing personal injury damages claims under contract law rather than through an action in negligence.

The current situation where waivers and disclaimers can be circumvented by invoking provisions of the Act relating to contractual obligations discourages the assumption of reasonable risk and personal responsibility by participants.  This ‘blame mentality’ is arguably a primary cause of the increasing number of insurance claims.  The community needs to accept that injury is an unfortunate but normal part of participation, and that an injury is not necessarily anyone’s fault.  In these cases legal action is not appropriate, and nor will it succeed if the injury is not the result of a negligent act.

In this way we could reasonably expect a reduction in the incidence of insurance claims for accidents and injuries which are a normal and predictable part of participation.  

This position is supported by the recommendations contained in the Review of the Law of Negligence report (September 2002), such that not-for-profits should not be exempt from damages claims for death and personal injury caused by negligence, and that there should be no provision limiting their liability for damages.  The panel also recommended that the liability should be limited for the materialisation of obvious risks of recreational activities, and exclude liability for failure to warn of obvious risks in any circumstances.  The panel maintained that it would not be in the public interest to provide the not for profit sector with a general exemption from liability for negligently caused personal injury or death.  

SIA agrees with this position.  While the amendments to the Act may have been proposed to address the rapid increase in public liability insurance premiums, and strengthen the position of the service providers, legislative changes which undermine or erode the rights of participants to take action in the event of a negligent act are not acceptable to SIA.

The success of the implementation of these recommendations hinges on the adoption by the judiciary of an interpretation of ‘obvious risk’ and ‘negligent act’ which is realistic and reflects community values.  The proposed changes will be undermined if the judiciary are out of step with what is considered by the community to be negligent, as they have with some of the recent more questionable judgments.

Any amendments to the Trade Practices Act should therefore encourage the implementation of Best Practice in risk management, and not remove any obligation by organisations to be responsible for the quality and level of care they exercise.  The non-compliance by organisations to exercise due care and skill through the implementation and maintenance of industry agreed safety standards should, in the event of an injury, expose the organisation to liability actions.  SIA does not want to see any opportunity for service providers to abandon high standards of delivery because they are protected by the Trade Practices Act.

What is clearly required to support these legislative changes is the implementation of industry standards and practices which encourage and support the safe and efficient management and delivery of sport to reduce the chance and incidence of injury.  

In response to the insurance crisis and the need for a coordinated approach across the sport industry, SIA has established SIA SafeSport, an accreditation scheme for sporting organisations.

SafeSport is an accreditation standard covering risk management, data collection and auditing which has been developed for National, State, association and club level organisations.  The standards relate particularly to the areas of activity which are covered by public liability insurance, and by personal accident insurance.  

The scheme has been developed to complement the work being done around the country on the development and implementation of risk management programs, and to “take the next step” by giving organisations both an incentive and a reward for implementing industry standard risk management programs.  SIA is currently negotiating the final details on the development of a specific insurance product for SafeSport which will be available to all accredited organisations at a comparatively better price.

SafeSport Accreditation will identify those organisations implementing industry standards for risk management, and complying with Best Practice requirements.  The establishment of these industry standards will not only allow organisations to access insurance, but will establish a benchmark which will give the public confidence in the safety standards of accredited organisations.  This is critical given the moves to encourage the assumption of personal responsibility and risk, and to lessen the ability of an injured participant to recover damages.  SafeSport will give the public a measure of confidence in the policies and practices of accredited sporting organisations. 

In summary, SIA’s primary concern is that people are encouraged to participate in and enjoy sport and recreation in a safe environment within a legal framework which provides adequate protection for both the participant and the provider.  
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