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SUBMISSION ON 

INQUIRY INTO THE TRADE PRACTICES AMENDMENT (LIABILITY FOR RECREATIONAL SERVICES) BILL 2002
This Bill appears to be part of a package of (proposed) legislation dealing with the Public Liability difficulties faced by the people of Australia over the past twelve months. We understand it is part of the Australian Government’s commitment to the States and Territories that is designed to prevent the use of Federal Law to circumvent the changes to State laws, some of which have already been enacted, others having been promised in the future.

This particular Bill raises some questions in its current form, much the same sorts of questions that have been raised in both Houses when it was presented. Unless there are Amendments about which there is no public knowledge as yet, we find some concerns with it and feel it will not achieve the outcomes for which it is being enacted.

THE ROLE OF THE TRADE PRACTICES ACT IN PERSONAL INJURY CLAIMS

Under present law, the responsibility for accident risk falls on the business or corporation offering the service that a participant pays for, in the case of this Bill, a risky recreational activity. Though there have been waivers used in some previous ventures, they have not generally succeeded before the courts when a business has been sued over an accident. Under this Amendment, that risk responsibility falls squarely on the shoulders of the participant.

In his speech on this Bill in the House of Representatives, Peter Andren, Independent, pointed out that unless there is an enforceable Code of Conduct or some such, there is nothing in this legislation that will prevent suppliers of risky services from “Being taken through the hoops”. He is supported to an extent by the Member for Rankin, who expressed concern that the NEGLIGENCE provisions may be subverted by some companies. Ross Gittins in the Sydney Morning Herald of 21st August this year also spoke of this aspect of the proposed legislation. He argued “the responsibility for managing the risk of accident should rest with the business supplying the activity, not the people who consume it” because such a business has an intimate, day by day knowledge of the risks involved, should have had management training in the particular area and has greater control over the conditions in which the service is provided.

Senator Alston, on introducing the Bill into the Upper House, stated categorically that consumers will still have appropriate protection and redress. The Bill in its present form, however, does not contain such assurances. Initially, the Government promised there would be safeguards to protect consumers; that they would be allowed to sue if they were the victims of gross negligence; and that businesses would have to have risk management plans in place in cases of “risky activities”. Neither of these provisions is built into the legislation, though speakers on the Bill assume their presence, for example, the Member for Cowper. Why did the Government omit these provisions, especially in light of the recommendations of Trowbridge Consulting to the May meeting?

The Government established an expert panel under Mr Justice Ipp, to review the law of negligence. It was to report on 30th August. Have its findings been publicised? Newspapers and other media have been very reticent to report those findings if they have been made public. Government Members of Parliament were confident in their speeches that any amendments arising from those findings would be incorporated in the legislation, but there have not been any guarantees.

The ACCC has already submitted its concerns that in its present form the legislation does not ensure suppliers have to exercise a basic level of care or skill in supplying recreational services.

While the Bill allows companies to escape being sued for not providing due care and skill, it does not exclude them from being sued if their conduct can be construed as misleading, deceptive or unconscionable. People will retain the right to sue under these conditions. Will the current concerns about public liability insurance (which have given rise to this legislation) then be overcome, so that cover at reasonable rates will be offered? Another question, perhaps outside the scope of this enquiry: Are ALL states and territories pledged to undertake the same sorts of steps as New South Wales has already taken and will be taking in the near future? It seems there are some problems with Victoria’s failure to act as yet; the ACT has made some provisions, what of the rest of Australia? This Bill is the direct result of NSW’s fear that without Commonwealth intervention, lawyers could bypass State legislation and continue to sue through Australian law, on behalf of their clients.

THE DEFINITION OF RECREATIONAL SERVICES

There needs to be some sort of refinement, of separating out those activities that are inherently risky and those that simply require much physical exertion or risk, “undertaken for the purposes of recreation, enjoyment or leisure”. This is a really BROAD canvas which the legislators are being asked to view and pass judgment on. It covers in fact ALL sporting and leisure activity – and this definition is sure to be one of the points of challenge in court. Members talked of high risk activities and adventure sports (Alston, Andren, Baldwin, Cadman, for example) but the Act does not define or delineate such. 

Should there not be as part of this legislation ENFORCEABLE Codes of Conduct for those activities recognised as “risky” or “inherently dangerous” and should not such activities be named? Sky diving, bungee jumping, parachuting are all recognized as “thrill” sports. Legislation was effectively enacted years ago now to protect rugby league and union players so that certain players with certain physiques are protected. While there are still accidents in both these sports, there should not have been any in which a hooker, for example, became a quadriplegic because of his physique. If these sports were singled out without social backlash, why should there be diffidence about nominating in this legislation those activities generally recognized as more dangerous than “recreational activities”?

WAIVER OF GROSS NEGLIGENCE

People generally seem to be in favour of such a provision as waivers, but with some caveats. They should be couched in language ANYONE can understand; they should be in the hands of the would-be participant in enough time for the terms and conditions to be understood – not given to a person as he/she is waiting to be fitted with a parachute; they should not be available to minors, but should be signed by parent/guardian; they should be dealt with only after ALL risks, conditions, concerns have been clearly spelt out. As stated earlier, they should not be enforceable if a provider has not fully disclosed all the risks involved, if there has not been adequate time to digest the information given and if, contrary to this Bill, there has been negligence on the part of the provider. No waiver should give a company the right to provide less than is currently provided for: due skill, materials supplied to be reasonably fit for their purpose. After all, these provisions appear hardly onerous. Above all, we feel concern that a provider feels him/herself relieved of responsibility in case of personal injury or death, even though he/she has been grossly negligent. If that is the reality of this legislation, the burden of providing for the badly injured will still sit with the taxpayer, through the Social Security and Health systems.

Finally, is there any guarantee at all that insurance companies will not revert to past bad practice? The Government has asked for 6-monthly reports on their activities, but there does not appear to be any provision for action should those reports be less than satisfactory. Will premiums drop? Not according to any except the politicians spinning their stories. Have insurance companies yet begun to stream their risk areas or, like this legislation, do they continue to pace all recreational activities, for example, in one group, for all to share increased premiums, though the risks inherent in the range of activities is not comparable? Will APRA and the other bodies charged to protect the public and supervise the activities of the insurance industry actually begin to carry out their legislated roles? Or are they still taking two years to read a report? 
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