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1. Executive summary

1.1 Summary

The Trade Practices Act 1974 (TPA) plays a crucial role in protecting the rights of consumers. It does this by providing a disincentive to recreational service providers to act in ways that harm consumers. 

APLA supports amending the TPA to enable providers of recreational services to limit their legal liability by forming a contract with their customers, subject to some exceptions.

These exceptions are:

· The person entering the contract with the business is fully informed of the risks associated with the service, and is an adult capable of entering into contracts.

· The provider ought only to be able to contract out of liability for ‘inherent’ risks, and not risks over which they exercise control, such as risks arising from poor system design, unsafe operation or inadequate maintenance.
  

· If this formulation is adopted, then suppliers of recreational services will not able to contract out of their statutory duties and obligations or gross negligence and it will therefore be unnecessary to legislate specifically for that course.  

· The provider that is seeking to rely on the contract to limit their liability bears the onus of establishing that the consumer knew and understood the risks associated with the service. If the business does this by having the customer sign an acknowledgement, the actual risks must be identified in the form that the customer signs. 

2.
The role of the Trade Practices Act in personal injury claims
The TPA plays an integral role in ensuring consumer safety. This occurs because the Act applies to all consumer transactions entered into by corporations, importers, and businesses engaged in interstate trade or commerce. Effectively, this ensures a common regulatory regime that applies throughout Australia.

The TPA’s consumer protection provisions are not something that have occurred by accident. They represent remedial legislation that was introduced after a lengthy and considered review of inadequate, and largely state based, consumer protection laws (including the common law) which woefully failed to achieve consumer protection. 

The difficulty, before the introduction of the TPA’s consumer protection provisions, was that liability for defective goods and services was dependent upon establishing a duty of care that was owed in either tort or contract. Often such a duty could not be established, resulting in serious injustice to the injured party.

Tort law (essentially negligence) provided inadequate coverage in many situations due to the fact that the injured plaintiff bears the onus of proof. Where injuries are caused by defective systems and maintenance failures, the defendant is the only party with access to the information. This is information that they naturally do not share with injured plaintiffs. 

Contract was less adequate as the parties who were injured were often not parties to the contract itself, and as such, could not rely on the contract as giving rise to any duty of care. Further, in most cases, the courts were reluctant to imply duties into contracts unless they were necessary to give business efficacy to the transaction, as few contracts provided express obligations of care or skill. This meant that duties of care and skill, like those currently existing under the TPA, often did not arise.

The one exception to this was in relation to contracts for the sale of goods. Here each State and Territory introduced Sale of Goods legislation in the 19th Century to overcome some of the injustices that occurred from inadequate consumer protection. This legislation implied obligations of care and skill into transactions covering the sale of goods, but not transactions relating to services.

The Sale of Goods Acts were quickly circumvented by unscrupulous manufacturers and distributors of goods. Two main devices were used. First was the tactic of interposing a third party between the manufacturer and the consumer, known as a distributor. This device led, in no small part, to the formation of complex chains of supply that had more to do with limiting legal liability than with encouraging economic efficiency. The second device, and one that is still evident today, was to include broad liability exclusions in contracts with consumers. These liability exclusions, when properly drafted, completely exonerated the supplier from liability for injury. They were typically contained in small print on the backs of invoices, hence the expression ‘read the fine print’.

As mentioned previously, the Sale of Goods Acts represented a failure as far as consumer protection legislation goes. They only related to goods, were very narrow in scope, and could be excluded totally by the fine print.

The consumer protection provisions of the TPA rectified many of these loopholes in the consumer protection law. Specifically, the provisions of section 74 of the Act implied into all consumer contracts
 a warranty that the services would be rendered with ‘…due care and skill’. 

Section 68 provides that the warranty of care and skill owed to consumers, together with other warranties applicable to contracts for the supply of goods to consumers, cannot be excluded by contract. This provision is essential so that the same tactics used to circumvent the old Sale of Goods Acts could not be used to frustrate the consumer protection provisions of the TPA.

The economic rationale behind these provisions includes:

· Ensuring those who profit from the sale of goods and services internalise the cost of harm that they cause into the price of their products (anti-subsidisation);

· Ensuring that suppliers of goods and services to consumers supply products that meet the expectations of consumers of safety (encouraging safe behaviour in trade and commerce);

· Preventing unscrupulous back-yard operators from competing more effectively with reputable businesses by cost cutting on safety (create a level playing field that protects responsible operators); 

· Prevent unsafe goods and services being dumped onto consumers from overseas (anti-dumping).

These objects are vital if we are to maintain a safe market for goods and services. Any decline in consumer confidence will result in consumers avoiding the purchase of goods and services, with potentially disastrous consequences for image sensitive industries, such as adventure tourism. In these types of industries a few bad apples can quickly spoil the whole barrel, forcing governments to spend millions in attempting to entice consumers, particularly tourists, back to the sector.

As the current legislation is an attempt to assist the adventure tourism and recreation industries, extreme care must be taken not to cause more damage than good. APLA feels the current legislation will have such an effect as to encourage unscrupulous operators and dishonest business practices. A more limited and measured approach is strongly recommended. 

It should be noted that the TPA does not create ‘strict liability’ for injury resulting from the supply of services. All it does is impose on all suppliers of goods and services an obligation to exercise due care and skill. In many instances of injury, no liability arises at all under the current regime, as no breach of duty can be established.

3.
Waivers

3.1
Definition of recreational services

The definition of recreational services as contained in the Bill is broad and difficult to understand. It should, at a minimum, be brought into line with that recommended in the Ipp Report. The legislation should be limited, at least, to services that involve a significant degree of personal risk to the consumer. APLA’s proposal goes further than this however. We believe it should be limited (for the reasons later stated) to recreational services containing significant degree of personal risk from ‘inherent’ risks.

3.2
APLA’s policy perspective on contracting out

APLA supports the view that fully informed adults who participate in inherently risky activities should be free to lawfully contract out of the duty of care owed to them and thereby accept the risks of the activity. 

The critical elements of this policy include:

It only applies where the party contracting out is:

· an adult; and

· fully informed of the risks inherent in the activity.

It only applies where the risks are:

· risks inherent in the activity itself; and 

· not risks over which the other party has control (eg: design, manufacturing or maintenance risks).

3.2.1 Difficulties in contracting out of liability for death and injury

The policy issues raised above are designed to avoid a number of difficulties that may otherwise arise from a broad based regime that permits waiver of liability for services. 
3.2.1.1 Who can sign the waiver? 

Waivers and disclaimers should only be available to adults who fully understand the rights that they are waiving.

The introduction of a system of waivers will extinguish an individual’s rights to make a claim against the recreational service provider in the event of death or personal injury.  It is reasonable that adults who have a clear understanding of what rights they are giving away can sign a waiver.  However, children do not have the capacity to comprehend the significance of a waiver and as such we strongly recommend against waivers being applicable to children.   

Children are the most vulnerable members of our community.  There can be no justification for interfering with their rights. Children should be protected by the government, not exposed to the risk of injury and exploitation.  In many cases, children are injured when people who are charged with their welfare, either formally or informally, do not take appropriate precautions to protect their safety. 

It is axiomatic that waivers, disclaimers and indemnities should not be permitted in any way to extinguish the rights of children or others that lack ordinary capacity to contract. The community expects a high standard of care for children, and recreational service providers should not be able to escape liability for injuring children through negligence.
If this were otherwise, then schools, childcare facilities, and other organisations with responsibility for the care of children and the intellectually disabled will seek to avoid responsibility for the safety of those in their care. 

Consideration should also be given to their application to people from a non-English speaking background, as it is essential that the people who sign the disclaimers fully understand the rights that they are waiving and the risks they are assuming. 

3.2.1.2 Properly informed

Participants in these activities should be properly informed of the risks they are assuming. The disclaimers must be developed in a prescribed form, specific to the particular activity undertaken, outlining the risks that the participant is assuming. This will assist the participant in determining whether they choose to accept these risks and participate in the activity. The inclusion of the particular risks in the disclaimer itself will also facilitate the resolution of disputes as to the ambit of the exemption.

The examples below illustrate the problems associated with unspecific terminology used in waivers.

Hegedus –v- Mouritz [1999] WASCA 1061

The Plaintiff was injured during a horse ride. Prior to participating in the ride she had signed a waiver providing:

I agree that in case of accident, damage or other mishap, I will not hold the (defendant) responsible in any way …”

It was a term of the contract that the Plaintiff be provided with a horse that was placid and easy to control. The Plaintiff was an inexperienced rider. The Court found that the failure to provide the Plaintiff with a placid and easy to control horse was a fundamental breach of contract which the disclaimer did not cover.

Neill –v- Fallon [1995] QCA 18
The Plaintiff was injured whilst carrying out a gym programme devised by the defendant. He had a pre-existing back condition. He disclosed this to the defendant. He was given a series of exercises by the defendant. He stated that he was not comfortable with these exercises because of his back condition. The defendant stated that if he performed the exercises as instructed all would be well. He had trouble with the exercises and told the defendant so. He was advised to continue. He sustained injury. The Plaintiff had signed a disclaimer to the following effect:

I acknowledge that during all such times whilst on the premises both my property and my person shall be at my own risk and I will not hold (the defendant) or instructors liable for any personal injury or loss of property whether caused by the negligence of (the defendant) its servants or agents. 

The Queensland Court of Appeal found that the disclaimer was valid and effective.

John Dorahy’s Fitness Centre Pty Ltd –v- Buchanan (NSW Court of Appeal – 94040386 – 18.12.96)

The Plaintiff was injured whilst using a piece of gym equipment. The equipment in fact broke during use. The equipment was defective. The accident occurred as result of the equipment being defective and the defendant failing to inspect the equipment to detect the defect. The Plaintiff’s membership agreement included the following clauses:

6. The (plaintiff) hereby releases the (defendant) … from:

a. any claim howsoever arising …by reason of the (plaintiff) suffering … deterioration of health … as result of … the use of the facilities …”

b. any claim for personal injury sustained by the (plaintiff) in or about the … premises …including (without limiting the generality of the foregoing) any claims for personal injury… arising out of the negligence of the (defendant) and the (plaintiff)… acknowledges that he uses the Club premises and all facilities entirely at his own risk.”

The Court held that clause (b) did apply to the circumstances of the case. By a majority, the Court held that the clause could not be relied upon by the defendant to limit its liability.

Accordingly, no definitive legal conclusion can be drawn in relation to the term “at his/her own risk” as each case must turn upon its own facts in relation to the terms and context of the relevant contract.

3.2.1.3 Inherently risky activities

It is important that these waivers are only used in relation to inherently risky activities. 

Disclaimers should not be used to enable citizens to sign away their legal rights in relation to their everyday activities or things that are within the control of the other party.

They should only be used for activities that are voluntarily undertaken, with knowledge of the inherent risks.

An inherent risk is a risk that cannot be avoided by the exercise of reasonable care. This is a simple and workable definition. At present the law imposes liability to warn against such risks, a duty that cannot be excluded under the TPA. The contracting out provisions of the Bill should be limited to these risks only. 

The range of activities covered by the exemption can change rapidly. Activities such as bungee jumping could not have been foreseen twenty years ago. The courts are best equipped to fix parameters that can adapt to the changing and varied situations covered by the definition. It would be impractical and expensive if the legislated parameters had to be continually amended to accommodate new activities.

It would also be dangerous to delegate power over the definition to regulatory bodies. The articulation of the definition in regulations is open to abuse by some operators and will result in injustice in individual cases.

3.2.1.4 Minimum Safety Requirements

In allowing individuals, who choose to undertake inherently risky recreational activities, to waive their rights to sue the service provider, it is appropriate that they can have some level of assurance that the provider will look after their safety.  One option would be to require operators to be accredited members of a recognised industry or professional association.  In order to obtain accreditation, the provider would be required to demonstrate adherence to minimum safety standards, to provide appropriate risk warnings to people intending to take part in the activity and to hold insurance to cover accidents not covered by waivers and disclaimers.  

3.2.1.5 Waiver of gross negligence

APLA understands and supports the concern that suppliers of recreational services ought not be permitted to contract out of liability for gross negligence. However, APLA submits if waivers are to be implemented, then their operation should be confined only to those risks that are inherent in the activity.  

For example, the risk of a detached retina is an inherent risk of activities involving sudden deceleration, such as bungee jumping. But the risk of a patron striking his or her head on the ground is not an inherent risk as it is one that is entirely under the control of the bungee operator if the operation is properly designed and maintained.

For example, a company sets up a bungee- jumping operation on the Sunshine Coast. The promotional literature and signage around the site assert "Safest bungee in Australia".  Reassured, a nervous back packer, goaded by her friends, opts to participate in the bungee jump. Taking advantage of new legislation, the corporation has the bungee jumper sign a waiver of any right to sue in negligence, and to voluntarily assume any risks associated with the jump. The bungee cord is due to be replaced after 500 jumps, but the operator left the replacement cord at his home that morning by mistake, and intended to go home at lunch time to get it. As the cord had only done 470 jumps, and the usual morning jumps averaged 20, he was not concerned. However, the back packer group took the number of jumpers to 36 for the morning. Just before lunchtime, the reluctant jumper jumped, and the cord extended beyond its safety limit, causing her to strike her head on the ground, causing head and spinal injuries.   

The reason why we feel waivers should be confined to inherent risks only are twofold:

1.
Most businesses that have lobbied for this type of protection acknowledge that they do not seek protection against their obligation to ensure facilities are properly designed, operated or maintained. Their primary concern is that they should not be liable for risks that they cannot guard against, that is, inherent risks. APLA supports this concern.

2.
To permit waivers on a general basis, and then seek to otherwise limit the circumstances in which waivers can be relied upon, can otherwise only be accomplished by preventing waiver of liability for breaches of statutory duty, standards under safety codes, and gross negligence. Each of these limitations are, we agree, totally necessary, but only if waiver is permitted for all risks, and not just inherent risks. Unfortunately, concepts such as ‘gross negligence’ and ‘safety codes’ etc are vague and probably incapable of workable legislative definition.

3.2.1.6 Other considerations

The adventure tourism and amateur sporting operators who are covered by these waivers must meet certain standards of safety. This is vital as exclusion of liability is only one policy consideration. The minimisation of injury risks, avoiding loss of consumer confidence and a host of other policy issues also apply.

For example, in 1998 Tom and Eileen Lonergan, both US citizens visiting Australia for a holiday, drowned after being abandoned on the outer edge of the Great Barrier Reef. Their deaths resulted from the negligence of the charter boat operator who pulled anchor and went home while they were still diving.

This case illustrates why the ability to exclude liability should be limited to inherent risks. Were it otherwise, this is the type of occurrence that will become more common as operators cut costs by reducing attention to consumer safety.

The negative publicity surrounding the Lonergan inquest resulted in massive damage to the recreational diving industry’s reputation for safety. The dive operator concerned went out of business as a result of the events surrounding the inquest, but many others almost suffered the same fate while they waited for the confidence of foreign tourists to recover.

Many other dive operators, and indeed tourism operators, lost substantial revenue from the drop off in US visitors. Avoiding liability will not insulate the industry from the consequences that negligent death and injury has on consumer confidence. The only thing that does, is avoiding the injury or death in the first instance.

Legal changes that insulate against liability per se, yet encourage negligent conduct by loss of the deterrent effect of the law, will result in greater problems and costs over time.

3.2.1.7 Discretion of the Court

Courts should be able to review any exclusion clause if an imbalance of bargaining power existed between the parties at the time the contract was entered into.
3.2.2 Misleading and deceptive conduct must never be excluded or waived

If misleading and deceptive conduct were able to be excluded
 this will encourage less scrupulous recreational service providers to lie about the risks.    

The proposed abolition of the right to pursue a claim pursuant to Section 52 of the TPA for personal injuries will have dramatic consequences. People that cause injury to others as a result of misleading or deceptive conduct must not be permitted to escape liability for their actions by inducing consumers into waiving liability for negligence. 

3.3
Asymmetric information and moral hazard

Asymmetric information and moral hazard create problematic conditions for the effective operation of waivers. If, under a contractual arrangement one side has greater knowledge of the risks involved (asymmetric information) or where one side has an incentive to conceal the risk (moral hazard) waivers may not be economically efficient.  

One can assume that generally the provider of the recreational service is in the best position to take on and manage risk. It is they who possess a greater understanding of the risks involved in undertaking the activity, and reduce them accordingly, as opposed to the consumer. Further, given the high transaction costs involved in risk management, it is quite probable that in an environment where the provider and consumer were able to freely bargain over the allocation of risk, the risk would not be allocated to the provider, but rather to the consumer. Providers, being knowledgeable of the risks involved and the associated costs in managing these risks, have a strong incentive to shift the risk onto the consumer. Consumers, on the other hand, are not in a position, nor indeed possess the inclination, to understand or assess the risks involved. Therefore, one can expect that in the bargaining process, it will be the consumer who assumes the risk, not the provider. In its current form, the TPA attempts to create the most suitable environment for consumers by assessing that the provider should bear the risk and by preventing the provider from contracting out of its responsibility.  

Additionally, the presence of the waiver and the protection from liability that this brings could encourage the provider to deceive the consumer about the risks involved. One result of shifting the risk on to the consumer may be that the service providers have a reduced incentive to manage risk appropriately. This in turn could result in the growth of a culture of unsafe risk management practices among recreational service providers.  

In order to counter problems of asymmetric information and moral hazard, an effective system of waivers should require a duty of disclosure on the service provider.  

4. Conclusion and recommendations

The use of waivers or disclaimers to enable fully informed adults to voluntarily assume the risks inherent in certain activities should be explored cautiously when attempting to increase the availability of public liability insurance for these organisations. However, it is essential that disclaimers are only available to those who can fully appreciate the nature and extent of the risks that they undertake. They should only apply to inherently risky activities and the risks involved should be fully articulated before the assumption of risk can be effective.

It is important that waivers are only used in relation to inherently risky activities. They should only be used in relation to risks that participants could reasonably be expected to assume when they participate in the particular activity. Disclaimers should not be used to enable citizens to sign away their legal rights in relation to their everyday activities. They should only be used for activities that are voluntarily undertaken, with knowledge of the inherent risks.

The definition of inherently risky activities should be determined by the courts. The courts are best equipped to fix parameters that can adapt to the changing and varied situations covered by the definition. The range of activities covered by the exemption can change rapidly. Activities such as bungee jumping could not have been foreseen twenty years ago. It would be impractical and expensive if the legislated parameters had to be continually amended to accommodate new activities. It would also be dangerous to delegate power over the definition to regulation-making bodies. The articulation of the definition in regulations is open to abuse by some operators and will result in injustice in individual cases.

� 	This does not mean that liability will automatically arise from all injuries arising from things other than ‘latent risks’. On the contrary, the consumer will still have to prove that the injury occurred as a result of the negligence of the operator according to the current principles. This is because the operator’s duty is limited already to the exercise due care and skill.


� 	By a corporation or other party caught by the Commonwealth’s constitutional power to legislate for consumer protection


� 	Findings of the Inquest into the Death of Tom & Eileen Lonergan, Cairns, Queensland, 2 October 1999.


� 	See Recommendations 19 and 20, Review of the Law of Negligence, Final Report, September 2002, pp.76-79.
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