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Submission to Senate Economics References Committee

Inquiry into Tax Laws Amendment (2004 Measures No 1) Bill
Australian Council of Social Service,

March 2004
This submission concentrates mainly on the proposed endorsement process for charities, public benevolent institutions and health promotion organisations. We also comment briefly on the proposed deductions for contributions relating to fund raising events
Recommendations:

We recommend that:

1. Consideration of Schedule 10 of the Bill be deferred until the foreshadowed Charity Definitions Bill is considered and dealt with by the Parliament.

2. The Committee recommend to the Government that the Board of Taxation’s report on the Charity Definitions Bill and its response to that report be tabled as soon as possible.

3. The Committee recommend to the ATO that ‘audits’ of charitable institutions to establish whether they still qualify as charities be deferred until the foreshadowed Charity Definitions Bill is considered and dealt with by the Parliament.

4. The proposed endorsement rules should extend to all organisations benefiting from the relevant tax concessions.

5. The restrictions on tax deductions for contributions attracting a minor benefit at a fund raising event be liberalised.
Schedule 10: Endorsement of charities

Schedule 10 of the Bill would require charities, public benevolent institutions (PBIs), and health promotion charities to seek endorsement from the Australian Taxation Office for each tax concession to which they are entitled.

This is part of the Government’s response to the Charity Definitions Inquiry, which made its recommendations to Government two and a half years ago.

ACOSS supports the principle, advanced by that Inquiry, that tax concessions for charities and related organisations should be fair, consistent and transparent.

Schedule 10 would, in theory, improve the transparency of tax concessions and their use by:

· requiring organisations to formally apply for each concession instead of self assessing, as is the case now for the FBT and GST concessions available to charities and public benevolent institutions.

· placing charities on the Australian Business Register, so that the public can inspect the list of charities.

· tracking their receipt and use of tax concessions, using their Australian Business Number (ABN).

ACOSS supports the publication of lists of currently registered charities, public benevolent institutions and health promotion charities, including information such as their office holders, address, website and charitable purposes. Subject to the concerns raised below, we do not object in principle to the ATO having a capacity to track their access to, and use of, tax concessions.
However, we have the following concerns about the proposed endorsement process in the present context:

(1) The definition of charity and public benevolent institution should be clarified first

· The endorsement process will deepen the concern and confusion surrounding the definitions of charitable and public benevolent status, which have not yet been resolved through legislation as the Charity Definitions Inquiry recommended two and a half years ago. The latest stage of this process ended with the finalisation of the Board of Taxation’s consultations with charities into the draft Charity Definitions Bill, 2003 late last year. The many charities that participated in that consultation are still waiting for news of the Board’s recommendations, and the Government’s response. 

· A copy of our submission to the Board of Taxation on the draft Charity Definitions Bill is attached for your information. Broadly speaking, ACOSS strongly endorses the need for modernisation of this 500 year old definition and supports the majority of the provisions of this Bill, especially the extension of charitable status to child care and self help organisations, and the clearer, more contemporary definition proposed. The Bill is largely consistent with the recommendations of the Charity Definitions Inquiry, which were very widely supported throughout the charitable sector. 
· However, we oppose one substantial departure from that Inquiry’s recommendations: the provision in Clause 8 of the draft Charity Definitions Bill to restrict the public advocacy role of charities to purposes that are ‘ancillary or incidental’ to the main charitable purpose of an organisation. This is inconsistent with the role of charities in contemporary society, and could not be effectively and fairly administered. The Inquiry’s recommendation that charities should be able to engage in advocacy and lobbying provided it ‘furthers the organisation’s dominant charitable purpose’ and is not politically partisan, was a sensible response to this difficult issue.
· In short, the administrative mechanisms for regulating access to charitable tax concessions are being finalised, while the fundamental and problematic issue of who is entitled to them in the first place is left hanging in the air. This order should be reversed. At the least, a revised Charity Definitions Bill should be considered in advance of Schedule 10 of the current Bill. 

· Ideally, a legislative definition of Public Benevolent Institution status should also be implemented, as the Charity Definitions Inquiry recommended. Given the series of recent court judgements and ATO decisions cancelling the PBI status of socially important organisations such as ambulance services, this has become a matter of urgency. Applying another legislative band aid, such as the decision to grant DGR and FBT exempt status specifically to health promotion organisations, will not resolve the underlying problems with our archaic, 80 year old public benevolent institution definition. The requirement in Schedule 10 of the current Bill for public benevolent institutions to seek endorsement of their FBT concessions is likely to bring this issue to the fore, and add to the current uncertainty surrounding long-standing salary sacrifice arrangements in many community organisations.
(2) The purpose and extent of information required from charities is unclear

· Neither the Bill nor the Explanatory Memorandum clearly defines the extent or purpose of the information that the ATO would require from organisations in order to determine whether to endorse them. For example, it is possible that charities and public benevolent institutions seeking endorsement for a specific tax concession could be required to prove over again that they are ‘charitable’ or ‘benevolent’. As we understand it, the intention of the Bill is that the confirmation and review of charitable or benevolent status would be a separate process to their endorsement for specific tax concessions. Therefore, endorsement should follow automatically once an organisation recognised by the ATO as a charity, public benevolent institution or health promotion charity applies for a particular tax concession. Otherwise, charities would face ‘double jeopardy’ and tax administration and compliance costs would increase considerably.
· Similarly, the extent and purpose of any monitoring of the tax concessions received and used by charities (through their ABN) is not clear. This information may improve tax administration and the transparency of charitable tax concessions as the Explanatory Memorandum implies. On the other hand such information, if viewed in isolation, could give a misleading impression of the work of a charity. It could also be used to impose arbitrary restrictions upon the work of charities. 
· Much depends on the expertise and sensitivity of the administering authority. In the UK, a separate Charities Commission regulates charities and their access to tax concessions. This independent expert body specialises in charity administration. The Charity Definitions Inquiry recommended establishment of a similar body here, in consultation with State Governments and charities. The Australian Taxation Office submission to that Inquiry argued that the ATO was not the appropriate body to administer charities. To date, the Inquiry’s proposal has not been pursued by the Government.
· Our view regarding the detailed monitoring of the use of tax concessions by charities also depends on the purpose for which this is done. For example, in the United States, charities are only permitted to devote a fixed percentage of their revenue and assets to lobbying activities. If a similar requirement were imposed in Australia (a requirement we would strongly oppose as arbitrary, cumbersome, and costly to comply with), then presumably the use of tax concessions could be monitored by the ATO for this purpose. We do not know whether this or other restrictions might be imposed on charities because the fate of the Charity Definitions Bill, and the Australian Taxation Office’s likely interpretation of its provisions, is still not known. This example underscores the need to clarify the definitions and objectives before reforming the administration of charitable tax concessions. 
(3) The endorsement rules should apply in a consistent way to all organisations benefiting from tax concessions

· It appears on the face of it that only charities, public benevolent institutions and health promotion organisations, and not other organisations entitled to the same tax concessions (such as community service organisations, clubs and political parties), will be subject to the endorsement requirement. This would be inequitable, since the same tax concessions – for example income tax exemptions - are at stake. We are not convinced that the need for transparency, or the potential for abuse, is greater for charities than for these other associations. The endorsement requirements should extend to all organisations benefiting from these tax concessions.
Schedule 7:
Tax deductions for contributions attracting a minor benefit
This schedule provides for a tax deduction for charitable contributions attracting a minor benefit, such as a charity dinner or auction.
We support this proposal in principle, but are concerned that in its present form it will not be widely used because:
· The value of contributions must be over $250 (which exceeds the cost of many charity dinners);

· The benefit received must be no more than 10% of the contribution or $100, whichever is less (the 10% threshold is very restrictive, once again implying large contributions). 

We do not have any specific proposals to amend this provision. However, while we acknowledge the need to prevent abuses, we believe these restrictions are too stringent.







