Sent: Wednesday, 31 March 2004 11:48 AM
To: Economics, Committee (SEN)
Subject: Tax Laws Amendment (2004 Measures No.1) Bill 2004


We wish to make the following submission in relation to schedule 10 of the Bill. 

Schedule 10 amends the ITAA 1997, the FBT Act, the GST Act and the Taxation Administration Act to require that "charities, public institutions and health promotion charities, be endorsed by the Commissioner in order to access relevant taxation concessions". 

On our reading of this Bill and the Explanatory Memorandum which accompanies it, we do not think that the provisions of Schedule 10 are really intended to apply to religious institutions as distinct from other types of charities.  Division 50 of the ITAA 1997 provides an exemption from income tax for charitable institutions and religious institutions under items 1.1 and 1.2 respectively of the table in section 50-5.  However, whereas endorsement is a special condition of exemption of income for a charitable institution, this is not specified for a religious institution, refer section 50-52.  However, we understand that because the advancement of religion is one of the four heads of charity, the Australian Taxation Office regard a religious institution (except the contemplative orders) as a charitable institution requiring endorsement under sub-division 50B.  We submit that this should not be the case, given that a religious institution is a separate category of exemption under section 50-5.  Schedule 10 does not propose an amendment to the special conditions for item 1.2 in section 50-5. 
  
Under section 57 of the FBT Act, a benefit provided to or in respect of a religious practitioner by a religious institution principally in respect of pastoral duties or other duties or activities that are directly related to the practice, study, teaching or propagation of religious beliefs, is an exempt benefit.  Section 65J regards both religious institutions and charitable institutions as rebatable employers.  The Bill proposes to change the category of charitable institution to "endorsed charitable institution" for the purposes of providing a rebate of FBT.  Again, there is no change proposed expressly for religious institutions. 

On the other hand, Division 49 of the GST Act provides that some registered charitable bodies can be approved as a GST religious group.  The consequence of this is that transactions between members of the group are then excluded from the GST.   Section 49-10 sets out the membership requirements of a GST religious group which are that: 

(a)        the entity is registered; and 

(b)        the entity is endorsed as exempt from income tax under subdivision 50-B of the ITAA 1997; and 

(c)        all the other members of the GST religious group or proposed GST religious group are so endorsed; and 

(d)        the entity and all those members are part of the same religious organisation; and 

(e)        the entity is not a member of any other GST religious group. 

Section 49 is not being amended by the Bill.  Paragraphs (b) and (c) of section 49-10 are confusing if religious institutions are not required to be endorsed.  However, not all parts or entities of a religious institution must be included within the GST religious group.   

We also note paragraphs 10.12 and 10.13 in chapter 10 of the EM.  The opening sentence in paragraph 10.13 states: 

"Where an entity qualifies for a concession as both a charity and another type of entity, the entity may only claim the concession if the entity is endorsed as a charity".   

This indicates that a religious institution must be endorsed if it is a charitable institution. 

Further, as there are many manifestations of the major Churches, such as different religious orders, Parishes, liturgy groups and so on, there will be difficulties in ascertaining which parts of the Church need to apply for endorsement if endorsement is to be a pre-requisite to accessing the various concessions.   

Because the advancement of religion is one of the four heads of charity at law, it could be accepted that a religious institution would ordinarily also be a charitable institution.  However, some of the above revenue laws have specifically distinguished between religious institutions and charitable institutions.  As the Bill does not make changes with religious institutions specifically, it should be accepted that the distinction is to be maintained.  However, there is a concern that a religious institution may only be entitled to claim the concessions if it is endorsed as a charity. 

The issue requires clarification. 

Regards 

__________________
John Wardle 
Special Counsel
Corrs Chambers Westgarth 
Bourke Place 
600 Bourke Street 
Melbourne   VIC    3000
http://www.corrs.com.au
Phone: +61 (0)3 9672-3373
Fax: +61 (0)3 9672-3010 


------------------------------------------------------------------------------------------------------------------
This e-mail and any attachments may be confidential. You must not disclose or use the information contained in this e-mail if you are not the intended recipient. If you have received this e-mail in error, please notify us immediately and delete the e-mail and all copies. Corrs does not guarantee that this e-mail is virus or error free. The attached files are provided and may only be used on the basis that the user assumes all responsibility for any loss, damage or consequence resulting directly or indirectly from the use of the attached files, whether caused by the negligence of the sender or not. Corrs is not responsible for any changes made to a document other than those made by Corrs, or for the effect of any changes (not made by Corrs) on a document's meaning. The content and opinions in non-business e-mail are not necessarily those of Corrs.
