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26 March 2004

The Secretary

Senate Economics Legislation Committee

Room SG.64

Parliament House

Canberra

ACT 2600

Dear Secretary

Tax Law Amendment (2004 Measures No 1) Bill 2004
The Council of Social Service of NSW (NCOSS) welcomes the opportunity to comment on the Tax Law Amendment (2004 Measures No 1) Bill 2004 currently before the Senate Economics Legislation Committee. The bill has significant implications for the non government sector, particularly as regards Schedule 10. 

NCOSS is an independent non-government organisation and is the peak body for the non-government human services sector in NSW.  NCOSS works with its members on behalf of disadvantaged people and communities towards achieving social justice in New South Wales.

It was established in 1935 and is part of a national network of Councils of Social Service, which operate in each State and Territory and at Commonwealth level.

NCOSS membership is composed of community organisations and interested individuals. Affiliate members include local government councils, business organisations and Government agencies. Through current membership forums, NCOSS represents more than 7,000 community organisations and over 100,000 consumers and individuals. 

NCOSS considers that the draft Bill should be delayed until the Government publicly releases, debates and settles on the full suite of policies and legislative changes associated with the Report of the Inquiry into the Definition of Charities and Related Organisations. In this way a comprehensive approach to the definition and associated tax treatment of registered charities (RC) and public benevolent institutions can be undertaken.  We believe that that a piecemeal approach of changing the taxation laws without first settling on a contemporary and inclusive definition of charities would be most unsatisfactory. Legislating changes to the tax system now would create confusion in the non government sector and it could be perceived as pre-empting the Government’s position on the definitional aspects of charitable status. 

Even though NCOSS considers that the Bill should be delayed we will take the opportunity in this submission to consider some of the detail of Schedule 10, as this will have the most impact upon non government organisations.

NCOSS is not opposed to the principle that non government organisations that are eligible for favourable tax treatment should be accountable to the extent that they can establish a case for such tax status and be registered with the Australian Tax Office (ATO). However Schedule 10 is problematic in its current wording on two counts. 

Firstly there are practical problems regarding the endorsement process.

In the discussion paper at paras 10.16 to 10.23  no mention is made of a time limit under which the Commissioner must reach a decision as to whether to endorse the application for tax status. Although it is noted at para 10.20 that the Commissioner must specify a date of endorsement and this date can be backdated. 

At para 10.22  it states that the applicant may consider the application as refused if no decision is reached after 60 days ( or after 28th day following a submission of further information or documentation). This suggests that a default rejection applies after 60 days, rather than a positive duty on behalf of the Commissioner to reach a decision within a reasonable time frame.  

NCOSS considers that in the interests of clarity the preferable approach would be to set detailed time limits for the decision making process. A positive duty to reach a decision within 60 days would encourage the ATO to consider applications in a timely manner. 

It would necessarily follow that if no decision were reached within 60 days, rather than default to a rejection as is the case under the draft bill, the opposite would apply. That is, the organisation would be endorsed if no decision were reached within 60 days, or within 28 days of receipt of further information or documentation. 

Secondly, in their current form the transition arrangements could create confusion amongst PBI’s that could lead to unintended consequences regarding their employment obligations. Many PBIs have employed staff and entered into job contracts on the basis of the availability of salary packaging associated with the $30,000 FBT threshold rule. 

It could reasonably be argued that existing PBI’s are operating on the legitimate expectation that they will continue to enjoy their current tax treatment . The short consultation time frame of this bill means that many PBI  non government organisations will not even be aware that they must register by July 1 2004. 

We appreciate that no changes to the  substantive FBT rules are included in the draft bill, however those PBI’s who currently self assess will need to apply for endorsement. Thus, until their status is formalized, a legal and taxation limbo could  exist. The PBI will be bound to their employment obligations that hinge on favourable tax treatment, however they will not know if endorsement will be approved by the Commissioner.

NCOSS considers that existing PBI’s should be automatically endorsed by the Commissioner during the transitional period. This would allow for a consolidation of the tax register through the inclusion of PBI’s, without the risk of some PBI’s  breaching their employment contracts by suspending salary packaging whilst awaiting the outcome of the Commissioners decision.

A further concern which has been raised with NCOSS this week relates to the position of current NGOs with PBI status which may be facing a loss of this status and/or specific tax concessions/exemptions through their being regarded as under “Government control”.

There are critical NGOs such as local Parents and Citizens Associations or local rural fire or community safety not for profit organisations that have a close structural and legal relationship with relevant Government agencies. They are not arms of Government, and could not operate if they were to lose their existing taxation arrangements. The loss in social capital and resilience to all local communities of the loss of bodies such as these, because of changed taxation determinations would be disastrous.

NCOSS is also unclear as to the boundaries of what is meant by “Government control” in relation to charitable organisations and those NGOs with PBI status.

In an era when Governments increasing “purchase services” from NGOs via an explicit contract with defined obligations on the recipient, it would be catastrophic if NGOs with PBI status entering into such service purchasing arrangements with Government agencies were to have their tax concessions or exemptions arrangements threatened. Indeed, it has been Government itself, and especially central agencies such as Treasuries, which have enthusiastically implemented purchaser-provider arrangements as a core part of micro economic reform.

Similarly, the majority of not for profit human services organisations across Australia  can currently access a range of State and Territory Government tax concessions and be an eligible recipient of lower prices for “back office” goods and services through State Contracts Schemes. It would be massively counterproductive to the viability of the NGO sector if Commonwealth changes to tax status endorsements were to threaten this situation.

NCOSS urges the Committee to obtain assurances from the Commonwealth Government and the ATO that none of the above situations will arise.

Recommendations

That Senate Economics Legislation Committee defer the Tax Law Amendment (2004 Measures No 1) Bill 2004 until after definitions of Charity and Public Benevolent Institutions have been settled . Once the definitional aspects are settled then transferring endorsement powers to the Tax Commissioner should follow. 

In the alternative, 

That Schedule 10, item 38, subsection 426-20(2) be amended to create a positive duty on the Commissioner to reach and notify a decision on endorsement within 60 days of the receipt of application or within 28 days of receipt of further information or documentation. If no decision were reached within 60 days automatic endorsement would apply.

That  PBI’s Health Promotion Charities, DGR’s and income tax exempt charities be treated equally under the transitional arrangements. So that those organisations already registered with the ATO ( either trough ATO or self assessment ) as at 30 June 2004, be automatically endorsed by the Commissioner on July 1st 2004.

Thank you for considering this submission. Should you require any additional information please contact Michelle Burrell Deputy Director (Policy) at NCOSS on 9211. 2599 ext 112 or michelle@ncoss.org.au

Yours faithfully
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Gary Moore

Director
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