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Dear Sir

Taxation Laws Amendment Bill (No 5) 2003 (the Bill)

Thin Capitalisation

Exemption for Securitisation Vehicles 

We note that the Bill has been referred to the Senate Economics Legislation Committee.  It is understood that several issues have been listed by the Senate Selection of Bills Committee for consideration but the ASF is concerned solely with one matter relating to Part 2 of Schedule 1 of the Bill described as the appropriateness of the test being the criteria of an internationally recognised rating agency.  This submission is concerned solely with this matter.

1. Background

The stated purpose of the amendments contained in Part 2 of Schedule 1 of the Bill is to provide a specific exemption from the operation of the thin capitalisation rules which deny interest (and certain other) deductions for thinly capitalised outward investing entities and inward investing entities.  

The existing rules in Division 820 of the Income Tax Assessment Act 1997 contain a (zero capital) concession for securitisation vehicles but due to a number of difficulties with the requirements for that concession, many bona fide securitisation vehicles cannot take advantage of that concession.  Similarly, the nature of the arm's length test in Division 820 is such that many securitisation vehicles could not avail themselves of that method of calculating their allowable debt level.

The ASF has, gratefully, been closely involved in consultations with Treasury to find a mutually satisfactory method for addressing the shortcomings of the existing provisions of Division 820.  A number of possible approaches have been considered including redrafting the tests for a securitisation vehicle to take advantage of the zero capital concession referred to above but it ultimately transpired that the only workable solution was an outright exemption for securitisation vehicles.  Considerable discussion took place in relation to framing a definition of securitisation vehicle for these purposes.  The 3 part test which is now contained in proposed subsection 820-39(3) is the result of detailed consideration by both the securitisation industry and the Treasury.  

2. Internationally Recognised Rating Agency Test

We understand that the only concern expressed in relation to the proposed exemption for securitisation vehicles is whether paragraph (3)(c) of proposed section 820-39 which is in the form set out immediately below is an appropriate test which will maintain the integrity of the concession:

(c)
The entity is an insolvency remote special purpose entity according to criteria of an internationally recognised rating agency that are applicable to the entity's circumstances.

It is apparent from the relevant reports in Hansard that the particular concern is that a rating agency report may be able to be influenced unduly by parties seeking to benefit from the rating obtained.

First, rating agencies involved in securitisation in Australia (predominantly Standard & Poor's, Moody's and Fitch) are highly respected and would not be susceptible to the type of influence raised in the Hansard Report.

Secondly, and perhaps more significantly, the test laid down in paragraph 820-39(3)(c) and elaborated upon in subsection 820-39(4) is not, in any event, susceptible to the type of influence on a rating agency referred to, with concern, in the Hansard Report.  Specifically, the whole intention of the test is that it does not rely upon a securitisation vehicle being rated by any rating agency but rather that it objectively satisfies the requirements that it would have to satisfy if it were to be rated.  For example, Standard & Poor's publish objective criteria on their website and the intention is that if these criteria (or similar criteria laid down by other rating agencies) can, objectively, be satisfied by the particular vehicle then the test will be satisfied irrespective of whether any rating agency has in fact provided (or even been approached to provide) a rating.  

3. Conclusion

The exemption for securitisation vehicles which will be provided by the proposed amendments is absolutely critical to the continued viability of the securitisation market in Australia which facilitates the provision of competitively priced finance to Australian home owners as well as commercial borrowers.  Without the specific exemption, many securitisation structures would fail the thin capitalisation test and the disallowance of interest would cause any rating that the vehicle had to be removed or downgraded and ultimately cause the winding up of the structure in the short term.  Accordingly, it is essential that the exemption be implemented as soon as possible and the uncertainty under which the industry has operated since before the commencement of operation of the thin capitalisation rules on 1 July 2001 is removed.  

The definition of a securitisation vehicle is obviously fundamental to the exemption and has been intentionally drawn broadly to accommodate existing known securitisation structures and likely developments.  The internationally recognised rating agency requirement has been included to prevent abuse of the exemption by non bona fide vehicles which may have been structured similarly to securitisation vehicles but which are not genuinely bankruptcy remote vehicles.  Various alternatives were considered but the use of objective criteria established by experts in the field which are not tax driven was the most appropriate solution.

The Australian Securitisation Forum, on behalf of its members, is anxious to ensure that the exemption is implemented without delay and Charles Armitage of Allens Arthur Robinson and another appropriate member of the ASF Tax Committee would be pleased to give evidence on behalf of the ASF to public hearings of the Senate Economics Committee on 29 and 30 July 2003 or in any other forum.  Should you require any further information please do not hesitate to contact me.

Yours faithfully

Electronically sent

Gavin Buchanan

Chairman of the ASF Tax Sub-Committee

(02) 8225 4359

gavin.buchanan@citigroup.com 

	

	

	ceas S0111166836v1 150120     28.7.2003


	
	Page 0



