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The Institute of
Chartered Accountants

in Australia
11 August 2003
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Senator Andrew Murray v Y
The Senate 'm
Parliament House fo/" /

Canberra NSW 2600

Dear Senator Murray
Independence of external expert valuers for taxation and other purposes

We refer to the issue you raised at the Senate Economics Legislation Committee hearings on
29 July 2003 in relation to the independence of valuations used for asset revaluation purposes
in the thin capitalization amendments in Taxation Laws Amendment Bill (No. 5) 2003. During
the hearing you commented on the use of external experts from a governance and
independence viewpoint.

We provide the following information that outiines how vaiuation issues and the required
independence of valuers are provided for in both the provisions and the administration of the
income tax legislation.

While there may be issues in relation to valuation independence in a broader prudential and
disclosure context, the ICAA believes that the risks in relation to valuations for income tax
purposes are satisfactority drafted and administered in relation to the thin capitalisation
provisions in Division 820 of the Income Tax Assessment Act 1997 (ITAAS7).

Therefore the ICAA believes that a delay in the passage of Taxation Laws Amendment Bill (No.
5) 2003 is not an appropriate method to promote a general review of the independence of
valuers.

Independence of valuers and the thin capltallsation provisions

The thin capitalisation provisions in Division 820 ITAA97 deals with the required independence
of internal valuations undertaken by external experts for the purposes of revaluation of assets.

Section 820-680(2) ITAAS7

Section 820-680(2) ITAAS? details the criteria for the relevant expert required for purposes of
undertaking a thin capitalisation revaluation as follows;

“(2) A revaluation of assets mentioned in paragraph (1)(a) must be made by a parson.

a. who is an expert in valuing such assets; and

b. whose pecuniary or other interasts could not reasonably be regarded as being
capabie of affecting the person’s abiiity to give an unbiased opinion in relation to
that revaluation.”
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Section 820-630 ITAA9T

Section 820-6890 ITAAS7, gives the Commissioner of Taxation power in relation to asset
valuations:

“If the Commissioner considers that, in relation to a calculation under this Division, an entity
has:

a. overvalued ils assels; or
b. undervalued its liabilities (including its *debt capital);

the Commissioner may, having regard to the “accounting standards, substitute a value that
the Commissioner considers is appropriate.”

The Explanatory Memorandum to this provision states:

“In determining an appropriate value, the Commissioner must have regard to the relevant
accounting standard. That is, the Commissioner will determine the valuve that would have
been calculated had the relevant accounting standard been followed correctly and had the
valuation been conducted on an independent basis using accurate and reliable information
[Schedule 1, item1, section 820-680}"

ATO's approach to verifylng valuations

The ATO has existing processes to deal with valuations. Additionaliy they have announced
medifications to the processes to ensure valuations are undergo appropriate verification
processes. Below we outline some of these processes. The ICAA believes that these processes
provide adequate verification activities in relation to vaiuation activities,

Large Business Tax Compliance Program

The publication “Large Business and Tax Compliance” released by the Commissioner of
Taxation in June 2003, details the ATO's risk management strateqy in cases where market
valuations have significant tax irnpacts and are matenally different from the values used for the
purposes of the business generally. Attachment A extracts some material from the document,
The full document can be found at:

hitp:.//www. ato.gov.au/content/downloadsil.arge _business final.pdf.
ATQ Compliance Program 2002-03

This publication, releaged by the Commissioner of Taxation in December 2002, details the
ATO's general approach to excessive valuations of assets resulting in inflated deduction claims.
Aftachment B extracts the relevant material. This is noted in the following discussion on page 16
of the ATO Compliance Program 2002-03:

“Aggressive Tax Planning
Our General Approach

Either alone ar in combination, the Tax Office will look closely at excessive valuations of
assets resulting in inflated deduction claims.

Capital gains tax planning is often associated with a business event - such as a
restructure, merger, acquisition or disposal of a business or asset - seemingly designed
to avoid or minimise tax. Another theme of capital gains tax planning concerns the
valuation of assets (see largse business, page 8)."
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The full document can be found at: http.//www.ato gov. ay/content/Downloads/ComPlan.pdf.

ATO Consolidation Reference Manual

This technical publication for tax practitioners, released by the Commissioner of Taxation in
2003, details the ATO's approach to market valuations for those entities entering into the
Consolidation regime. This can be found at:

hitp://www.ato. gov au/content/downloads/C0401000 pdf

Conclusion

Based on the above, the ICAA is of the opinion that in relation to both the legislation reguiating
the use of valuations for the purposes of the thin capitalisation provisions and the ATOs existing
and proposed processes o deal with the verification of valuations, there are sufficient
safeguards in place to ensure the independence of external valuers for purposes of section B20-
680(2B) of the Taxation Laws Armendment Bill (No. 5) 2003.

If you would like to consider broader valuation issues, we would be interested to discuss this
further. Please contact myself on 02 9290 5623 or Ken Mansell on 02 9290 5625.

Yours sincerely,

‘M
Brian Sheppard
Tax Counsei
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Appendix A

Large Business and Tax Compliance

June 2003
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WHAT WE CAN BE EXPECTED TC CHALLENGE

Example T
‘Abuginess (contolled by s
nigh wealih Individual) tht
‘had pre- and post-capital
“galng tax aLsets WAs sokl.
Tha post-capital galns tax
assets were assefs that had

“besn develonsd nchoise,
Tha capial galne tax.
provigions work on the bauls
that the vandors sale pricé
becomes the purchasers
cos! bass (with some amall.
-adjustrnants). The vendor
and purchager had thiesa -
assers Independantly vaiued.
Normualty ong would axpect
a vendar 10 seek a somewhal
highar valus and tha
purchaser s sgmewhat lower
valuo as patt of the process

%

of ﬁé[galning.'Tﬁe vendor's
Valuation was.signlficantly .

" lower thari the purchasbry
" becayss It akocatixd th

mgjority of.he valus in the.

.Business 1a the tax-exémipl

pra-¢oplial gains tax agsets,
On.the basis of the vendor's
valuation, the taxable caplial
pain is reduced Amost Lo nil,
Wa chelengod the vehdor's
valuaton, The issue was
subsequently resdivéd by
ths veridor accepiing an
Increased valugtion and
paylng Incraased capital
gains Tex.
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