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SCHEDULE 7 OF TAXATION LAWS (AMENDMENT) BILL (No 4) 2003 AMENDING THE FRINGE BENEFITS TAX ASSESSMENT ACT 1986

Submission to Senate Select Committee 

by 

National Entitlement Security Trust (NEST)

NEST is an independent not for profit trust facility established to receive employer contributions towards employee entitlements such as annual leave, long service leave, redundancy and severance pay, and others following agreement between the parties or an industrial award governing their relationship.  The trustees consist equally of employer and employee representatives with an independent Chairman.  Under its trust deed, NEST is empowered to invest contributed funds at interest in approved securities.  The trust’s income funds administration and is then distributed to either employers, employees or, at the employers direction, applied to future obligations to contribute.  By this means, an element of self-funding of employee entitlements is provided.  

NEST submits to the Committee that the legislation being examined should be rejected or substantially amended, for the following reasons:

1. A worker’s entitlements are not fringe benefits.  They are not discretionary or potential tax avoidance measures in any way but are entitlements granted by law, negotiated and agreed by the parties, or ordered by an industrial tribunal.  They are in each case part of the contract of employment.

2. Hence there is no need for exemption of contributions from FBT, as the very existence of the Bill implies. 

3. A registration or approval process by the Tax Office of funds established to receive entitlements does not require a purpose-built legislative enactment.  It requires only the usual inspection and auditing process carried out on all taxpayers including trusts and corporations by the taxation authorities.

4. The possible misuse or misappropriation of contributed funds for purposes other than the payment of approved entitlements can be controlled and policed under existing taxation, trust, corporation and criminal laws.

5. If the Tax Office feels that it needs additional statutory support for granting exemption to Trusts and other funds receiving contributions towards entitlements, a provision could be added to existing legislation declaring that workers’ entitlements under the contract of employment are not fringe benefits, and strengthening the powers of the Tax Office to tax as fringe benefits contributions which are used for purposes other than entitlements.

6. There is no warrant for the discretionary intervention of the political process into the administration of these laws.  The provision that the Treasurer can revoke or cancel approval of particular funds without notice is oppressive and likely to generate expensive litigation.

7. The immediate consequence of peremptory disallowance of a particular fund will add to the tax imposts on contributing employers such as in most cases to render it impossible for them to continue to contribute.  That will in turn mean that employees previously protected will no longer have their entitlements secured. The financial and industrial consequences may be considerable.

8. Making and encouraging the provision by employers for workers’ entitlements should be a core principle of government for two reasons:

· it improves the cordiality of the relationship of employees and employers and reduces the likelihood of workplace disputation

· it reduces and will ultimately remove the liability of government and the taxpayer to fund entitlement shortfalls through the GEERS scheme

9. In fact, the capacity for intervention proposed in the legislation opens the way for decisions which are quite unrelated to taxation issues and could bring about great hardship to legitimate funds and the people they serve which is only remediable by complex and expensive litigation.

10. Approval of a trust fund for workers’ entitlements will not remove the possibility of abuse.  Like all trustees, those administering trust funds for workers’ entitlements will be accountable for their application of the sums under management at all times.  Misapplied funds in breach of taxation, trust, corporations or criminal laws may and no doubt will result in those responsible being held accountable for their mismanagement.

11. If notwithstanding these submissions, the Committee proposes to recommend to the Senate that it proceed with this legislation, NEST submits that it should be amended so as to:

· include contributions made under unregistered industrial agreements.  The test should be solely what the contract of employment provides.

· vest the entire responsibility for administering the proposed scheme in the Tax Office and exclude the discretionary intervention of the political arm of government

· make provision for paying benefits on the death of a worker with entitlements invested direct to the dependant of the worker

· cover all entitlements, not simply leave or payments in lieu of leave, and all tax issues affecting funds established for the protection of workers’ entitlements, not merely fringe benefits

· permit the use of trust income for all purposes agreed by the negotiating parties or industrial tribunals and approved by the Tax Office.  Surplus income in NEST is wholly distributed to employers or employees and there is no intention to change that position.  But in principle, trust income of other funds applied to bona fide and genuine training schemes, for example, relieve the state from the burden of training and re-training workers made redundant and facilitate early return to the workforce and resumption of income and other work-related taxes.

