CONTRACTING INDUSTRY REDUNDANCY TRUST

CIRT (QLD) PTY LTD ACN 011 050 329 (Trustee)

April 15,2003

The Secretary, ;,» )
Economic Legislation Committee S pER Y
Department of the Senate g

Suite SG.64

Parliament House
Canberra ACT 2600

Dear Sir,
Re: Taxation Laws Amendment Bill (No 4) 2003.
We refer to the above bill which is currently subject to review by this committee.

Contracting Industry Redundancy Trust (CIRT) is one of the two (2) main redundancy trusts
operating in Queensland and the matters contained in Schedule 7 are of particular importance to
CIRT.

Given the current attitude of the Commissioner of Taxation towards employer contributions to
Redundancy/Severance Trusts, and although we have a number of concerns with the bill (Discussed
below), we believe that the sections of the Bill concerning this matter need to be urgently
passed, in a form substantially as included in this Bill.

The current situation for employers and redundancy trusts is unconscionable. The Australian
Taxation Office has advised that any contributions to a redundancy trust from 1% April, 2003 will be
subject to Fringe Benefits Tax (effectively nearly doubling the cost to employers), while the
Government has advised that contributions to funds that comply with certain criteria will be exempt
from Fringe Benefits Tax. The Commissioner has advised that he will not extend his administrative
ruling beyond 31* March, 2003, and the Act providing the exemption from Fringe Benefits Tax has
not been enacted.

Many of our concerns are well known to the committee, and have been well aired in other forums.
We do not wish to labour those concerns here, but merely to summarise those that have a direct
effect on CIRT:-

1. For funds to comply with the new laws, they had to have their trust deeds amended prior to
31 March, 2003. However, the Capital Gains exemptions to protect funds that change
their constituting document to comply with the proposed legislation only provided
exemption to changes that occur after 1* April, 2003. As there would be no cost to revenue
as other provisions of the act limit the application of this exemption, there is no reason why
the applicable date for this section not be changed to a date prior to 1% April, 2003 (say 1*
March, 2003, or the date the Bill was introduced to the House of Representatives.

2. There is no provision in the Bill for a complying fund to pay Income Tax on accumulated
profits. Given the restrictive nature on how surpluses may be appropriated, it is almost
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inevitable that any fund that attempts to comply with the requirements of this Bill will incur
the wrath of the Deputy Commissioner of Taxation.

3. Sec 58PA (b) of the Bill refers to persons being ‘required to make contributions by an
industrial agreement’. This clause ignores the situation where an employer is required to
pay a redundancy benefit to an employee on termination, but chooses to make periodic
payments to a complying fund to negate the liability (and cash flow problems) that may not
occur for many years. We believe that this is not what the Government intended, and the
people drafting the legislation were a little too over zealous in their attempt to ensure the
exemption is not abused by aggressive tax planners.

4. Much discussion has centered around whether payments to training organisations should be
allowed, and such payments would render the fund non-complying. While we wish to
record our support the concept of training grants being authorised payments, we would not
like to see this issue being an impost to the legislation being passed.

We have already had our solicitors issue a number of letters on our behalf, and copies of those
correspondences are attached. We would appreciate the committee doing all within its power to see

this legislation passed as soon as possible.

Yours faithfully,

NP - o S R
Kirby Leeke
Company Secretary.
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Australian T'axation C o BRISRANE OLD. 4001
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Dear Sir,
| Rer Taxetion Laws A mendment Bill (No, 4) 2003, Schedule 7 - Fringe Benefits
. Tax (“FRT) & Warker Butitloment Fapds. LT DR EIC K
SUTTE |
, The Bill ROCKITAMPION TRADE
UNION CENTRE
I » ) 110 CAMPBELL ST
Chis Bill will confer an FBT exemption on employers wha must contribute (o PO BOX 1495
: an approve S ' ROCKIAMPTON
approved worker entitlement fimd, QLD 4700
- ) TEL: (07) 4922 6277
The Bill also confers CGT concessions. It does so because trust decd ;fgﬁ }?;; 4622 0344
amendments are often required in order to make industry redundancy trusts ’
comzply with the new FBT exemption conditions.
Your Office’s Position
Your ofticers stated at the FBT subcommittee of NTLG on 15 August 2002 that
[unds would have until 31 March 2003 to comply with the new FBT rules.
’ PARCE SRR
The Bill has now been referred by the Senate to the Economics Legislation CAMERONTIALL
oinmittes [ rt by 16 June 2003 JOTTN PAYNL
Amniiice for report by 1o June ZL0Us. CAMERON McCRACKEN
Despite this delay in the legislative process, we were nonetheless advised by LSROUTATIN:
your offices last week that industry reduvdancy funds still had only until 31 L;ﬂif?,’\/}m\“
March to amend trust deeds, so as to comply. )
. CONSULIAN T,
Gravity of the position GLO¥Y HYLAND
RANDAL DINNIE
. , . : CON PLASTIRAS
A trustee of an industry redundancy fund is [aced with the need to amend a

deed, without the assurance of CGT exemption for the trust decd amendments.

This places the trustee in an inpossible situation.

¢
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Mr, Michacl Carmody 24 March 2003

Assistance requested

We act on behalf of the trustec of the Contracting Industry Redundancy Trust (CIRT). This
is a substantial industry fund, which intends Lo apply to you, when the Bill besomes law, for
prescription as an approved worker entitlement fund.

Please advise us that your officers will conlinue 1o administer the FBT laws, on the
trunsitional basis stated at FBT-NTLG last year, for a period of grace after the Bill is signed
into law (say, 3 months).

Specifically, we would appreciate confirmation, in those terms, that CIRT will be subject to
{ such cxtended transitional arrangements,

: You may not appreciate the substantial work, including calfing meetings that ¢an be involved
- in this transion  Given the size of the funds involved, very significant CGT is at stake,
. which may represent o substaatial loss to ordinary workers,

As (he malter is presently before the Scnate, we have also taken the opportunily (o apprise
the following Scnators of the scnsitivity concerning the timing of passage of the Bill: the
Minigter for Revenue and Assistant Treasurer, and the Parliamentary Secrctary to the
Treasurer, We enclose a copy of that correspondence.

We are also cxpeeling instructions (o make a subrnission on this issue (o the Senate
Economics Legislation Comnittze, as we undorstand that it is thesc provisions which arc of
inferest 1o the Commitles,

If you vequire any further information regarding this matter then please do not hesitate to
counlact the author,

Yours Toithfully
HALL PAYWNE f“,P};WERS

e, Minister for{ Revenue and Assistant Treasurer

Parliamentgry Secretary to the Treasurer

‘ . "\.//

WACTHent Files\1 360220 Correspontdence\dI032 1 - Carmody KRBT .doe
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Please reply tor
Our Refs  JWPILTF:3360229
Your Rel:

24 March 2003

IHonourable Senator Helen Coonan
Minister for Revenue and
Assistant Treasurer

Parliament House

Canbetra

By Facsimile; (02) 6273 4125 No of Pages: -5

e gt o R
This fasshnile may contain privileged and/or confidential information intended for the person nddressed. 1 you
receive this facsimile and yoo are not the ineaded recipient, please call our office on (07) 3221 2044 immediately, The
sender dors not waive solivilor/clicul confidentiality by yonr inadvertent reoeipt of this materinl,

_Please nofe Lho original of this faesimile will nat be forwarded unless reguested.

Dear Senator Coonarn,

Re:, Taxation Laws Amendment Bill (No, 4) 2003 Schedule 7 - Fringc Bencfits
Tax (“FBT”) & Worker Enfitlement Funds,

We refer to the abeve and enclose;

s Relevant page from Minutes of BT sub-committec of National Tax
Liaison Group meeting, 15 August 2002,

This Bill is before (he Senate Lconomics Lepislation Committee (“the
Commitlee™). Schedule 7 of the Bill deals with a proposed FBT exemption for
employers required (o contribute to approved worker entitlement funds.

Vitally, the Bill also provides for capital gains tax (“CG1") exemptions
required so that fund decds can be amended {o comply with the new FBT
exemption,

We act for C.IR.T (QLD) Pty Ltd, the trustee of a major industry redundancy
fund, the Construction Industry Redundancy Trust (“C.ILR.T.”). Our clicnt
intends to become an approved worker entitlement fimd once the Bill becomes
law,

The Bill became necessary because the Commissioner formed a view about
I'BT on contributions to industry funds. To date, employers in the industry
have relied on the Commissioner’s promise not to enforee this view about the

WA e Files3 36022 Conespidine 030321 - Coongn FBT.doe
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H ox1orab£8c:nator Tlelen Coonan 24 March 2003

FBT laws until 1 April 2003, (See attached page from Minates of FBT sub-
commitlec of National Tax Liaison Group meeting on 15 August 2002.)

The Commissioner’s administrative concession terminates from 1 April 2003.

It i5 unlikely, as a result of the referral of the Bill to the Committee, that (he Bill
can be passed before | April 2003.

The Bill contemplates that the Commissioner should review and prescribe
which funds arc cligible for the concession. It is unlikely that the
Commissioner can do that before 1 April 2003,

In light of referral of the Bill (o the Commitice our client belicves that it would
be appropriate for the existing administralive arrangements to continue, 50 as (o
exempt employers from FBT on payments to redundancy funds until, say, 3
months aller the Bill receives assent. '

Should the current concessional arrangements not be continued beyond 31
March 2003, prudent {rustecs would be placed in an impossible position.
Employers will demand that deeds be amended, so that no FBT is payable. Yet,
the CGT amendments needed, so that trust deeds can be amended, are contained
in the same Bill, and are thus not yet Law,

Despite consultation between indusiry fund representatives, the ATO and
Treasury, there remains another {law in the proposed legislation, which will
requirc atlention during the legislative process. The present wording seems to
require that contribulions to the approved worker cntitlement fund be
“required” under an industral instrument. In practice, some Awards leave
conlribution in the discretion of the cmployer, though such contributions
become commonplace in an industry for a variety of reasons

As the Minisler for Revenue, our ¢lient thoupht it best to advise you of the
gravity of the sitaation facing employers required to contribuie {o industry
redundancy funds,

We have also writen to Mr Carmody, and to Scnator Campbell (who
introduced the Bill in the Senate). When the Committec calls for submissions
about the Bill, we expect to be instructed to make a submission to the
Commiltee, as well.

IF you require any further information regarding this maiter then please do not
hesitale to contact {he author,

WACHen Fites\2360220\Carres pondunce\030321 - Coonan FRT.doz

P. 06/09
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Honorable Senator Helen Coonan 24 March 2003

Yours [aithfully
HALL PAYNE LAWYERS

Jolm Payne
Partaer

¢C.

WACHen Files\336022 NCorriipondence\030321 - Coanan FRT doo
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P[Qasl) mply to: Hc‘dd Ofﬁ o

Qur Reft :
LTR:336022
Your Ref: TWPLTE:3360229

24 March 2003

The 1onourable Senator Tan Campbell
Parliamentary Secretary to the Treasurer
Manager of Government Business in the Senate
Parliament House

Canberra

E}:_F_ﬂg?_iglilcz (02) 6277 3958 No of Pages: l..!

This facsimile may contwin privileped and/or confidential information intended for the person addressed.  If you
toceive this Macsimile and you are not the intended recipient, please eall aur affice on (07) 3221 2044 jmmediately, The
wendur does niot wiive solicitor/client confidentiality by your inidvertent receipl of this malerial,

Please note the original of thl‘q‘_gmsimilc will mal be furwarded unlesg requested.

— -t wt

TDear Sir,

Re: Taxation Laws Amendment Bill (No. 4) 2003 Schedule 7 - Fringe Benefits

Tax (“FBT™ & Worker Entitlement Funds,

We refer to the above and enclose;

* Relevant page from Minutes of FBT sub-committee of National Tax
Liaison Group meeting, 15 August 2002,

This Bill is before the Senate Economies Legislation Committee (“the
Committee™). Schedule 7 of the Bill deals with a proposed FBT exemption for
employcts required to contribute to “approved worker entitlement funds”,

Vitally, the Bill also provides for capilal gains tax (“CGT™) exemptions
required so that fund deeds can be amended 1o comply with the new FBT
excmption,

We act for C.LR.T (QI.D) Pty Ltd, the trustee of a major industry redundancy
fund, the Construction Industry Redundancy Trust (“C.LR.T.”), Our client
intends to becomce an approved worker entitlement fiund once the Bill becomes
faw, '

The Bill became necessary because the Commissioner formed a view about
FBT on contributions to indusitry funds. To date, cmployers in the industry
hiave relied on the Commissioner’s promise not o enforee this vicw about the
BT laws until 1 April 2003, (See attached page from Minutes of FRT sub-
commiltee of National Tax Liaison Group meeling on 15 August 2002.)

The Commissioner’s administralive concession terminates from 1 April 2003,

It is unlikely, as a result of the referral of the Bill to the Committee, that the Bill
can be passed before 1 April 2003, :
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The Honourable Senator Tan Campbell 24 March 2003

The Bill contemplates that the Comunissioner should review and prescribe
which funds are elipible for the concession. It is unlikely that the
Connmissioner can do (hat before 1 April 2003,

In light of referral of the Bill (o the Commitiee our client believes that it would
be appropriate for the existing administrative arrangements to continue, so as to
cxempt employers from FBT on payments to redundancy funds until, say, 3
wonths after the Bill reccives assent.

Should the current concessional arrangements not be continued beyond 31
March 2003, prudent trustees would be placed in an impossible position.
Employers will demand that deeds be amended, so that no FBT is payable. Yet,
the CGT amendments needed, so that trust deeds can be amended, are contained
in the same Bill, and arc thus not yet law.

Despite consultation between industry fund representatives, the ATQ and
Treasury, there remains another flaw in the proposed legislation, which will
require atlenlion during the legislative process. The present wording seems 1o
require that contributions lo the approved worker contitlement fund be
“required” under an indugtrial instrument. In practice, some Awards leave
contribution in the discrction of the employer, though such contributions
become commonplace in an industry for a variely of reasons.

As you introduced the Bifl in the Senate, our clicnt thought it best {o advise you
ol the gravity of the situation facing employers required to contribute {o
inclustry redundancy funds,

We have also written to Mr Carmody, and {o the Minster for Revenue, When
the Commities calls for submissions about the Bill, we expect to be instructed
lo make a submission to the Committee, as well. ‘

If you require any further information regarding this matter then please do not
hesitate (o contact the author.

Yours [aithfpily

P. 08/08





